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ADVERTISEMENT 

<PR£FIX£D  TO  THE  FIRST  EDITION.) 


X  HOUGH  the  Institutions  of  the  Law  of  Scotland^ 
which  were  written  by  the  learned  Sir  Ckarge 
Mackenzie  of  Rasehaughj  have  been  justly  received 
with  universal  approbation,  it  must,  at  the  same  time, 
be  confessed,  that  his  fondness  to  reduce  the  Work 
within  the  compass  of  a  small  duodecimo,  led  him, 
either  to  omit  altogether,  or  to  treat  more  slightly, 
several  important  articles  relating  to  his  subject. 
Nor,  indeed,  is  that  Author's  compend  so  useful  at 
present  as  it  was  formerly  j  because  of  these  many 
and  considerable  alterations,  which  the  Law  of  Scot- 
land  has  undergone,  since  its  publication. 

The  following  sheets  are  designed  to  supply  these 
defects ;  and,  by  exhibiting  a  more  full  and  com- 
plete view  of  the  principles  and  general  system  of 
our  Law,  to  prepare  the  reader  for  deeper  researches 
into  that  study. 

Sensible  of  the  difficulty  of  composing  a  Treatise 
of  this  kind,  where  eveiy  word  requires  accuracy 
and  precision,   I  subjected  my  Essay,  after  having 
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employed  my  utmost  skill  upon  it,  to  several  Gen- 
tlemen distinguished  by  their  knowledge  of  the  Law  ; 
to  whom  I  embrace  this  public  opportunity  of  offer- 
ing vaty  sfaieats  acknowledgments,  for  the  trouble 
they  have  taken  in  revising  it,  and  for  their  judicious 
remarks  and  just  amendments. 

If,  after  all  I  have  done,  this  attempt  shall  an. 
sw»r  my  design,  I  shall  be  happy  in  reflecting,  that 
my  labours  have  not  been  useless  to  my  country. 

JOHN  ERSKINE. 


PREFACE 


TO  THE  PRESENT  EDITION. 


JLhe  foUowing  Treatise^  first  published  in  1754, 
has  since  passed  through  so  many  Editions,  as  to 
leave  no  doubt  of  the  estimation  in  which  it  is  held 
by  the  Public.  It  still  iurnishes  to  the  Student  of 
the  Law  of  Scotland  an  excellent  introduction  to 
fthia  q^stem  of  jurisprudence* 

Since  this  Treatise  was  composed  by  its  learned 
Author,  many  of  the  principles^  and  rules  stated  by 
him  have  been  altered  or  modified,  either  by  the  en* 
actments  of  the  Legislature,  or  by  the  decisions  of 
the  Supr^ne  Courts  of  Judicature.  It  was  proper 
that  such  alterations  or  modifications  should  be  point- 
ed out  i  and,  accordingly,  the  Editor  of  the  edition 
published  in  ISOQ^  /states  in  his  preface,  that  he  had, 
by  means  of  his  notes,  endeavoured  to  point  out 
these,  **  and  to  render  the  work  of  Mr  Erskine  ap- 
**  plicable  to  the  present  state  of  the  law,  in  such 
'<  points  as  have  undergone  alteration  since  the  time 
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"  of  the  original  publication/*  All  these  notes  have 
been  reprinted  in  this  edition. 

To  the  present  edition,  various  new  notes  have 
been  added ;  and  the  references  which  are  made  in 
every  title  to  the  corresponding  article  of  the  Die- 
.tionary  of  Decisions,  will  enable  the  Student  to  con- 
sult almost  every  decision  to  which,  on  any  one  sub- 
ject, it  is  necessary  to  resort.  As  the  decisions 
are  not  abridged,  but  printed  at  full  length  in  Mr 
Morison's  Dictionary,  the  references  to  the  other 
authorities  are  contained  in  them ;  and  thus,  by 
refesrring  to  the  proper  titles  in  that  valuable  work, 
it  is  easy  to  furnish  the  Student  with  the  materials 
of  a  full  commentary  upon  the  text  of  Mr  Erskine, 
and  with  references  to  the  other  text  writers  whom 
if  may  be  necessary  to  consult. 

This  Treatise  is  deficient  chiefly  in  what  relates 
to  the  doctrines  of  mercantile  law.  Since  it  was  first 
published,  some  branches  of  the  Law-Merchant  have 
either  been  newly  introduced,  or  have  assumed  a 
form  and  consistency  which  was  then  unknown ;  as, 

m 

for  example,  what  relates  to  the  law  of  Stoppage  in 
transthif  to  the  doctrine  of  Insurance^  and  to  the 
law  •  of  Bankruptcy.  It  was  once  thought  that  a 
few  supplemental  chapters,  pointing  out  the  elements 
or  general  principles  of  those  doctrines,  might,  with- 
out impropriety,  have  been  givpn  ;  but  il  was  found 
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that  this  design  could  not  be  executed  within  such 
bounds  as  are  indispensable  in  a  work  of  this  descrip- 
tion. Indeed,  the  Law-Merchant  has,  in  all  its 
parts,  undergone  such  material  alterations  since  this 
work  was  first  published,  that  a  separate  elementary 
Treatise,  confined  to  this  branch  of  jurisprudence, 
and  illustrated  by  the  decisions  of  the  Courts  of 
Scotland,  is  much  wanted  for  the  use  of  the  Stu- 
dent. 

In  the  Appendix,  abstracts  are  given  of  some  im- 
portant Statutes  and  Acts  of  Sederunt  lately  passed ; 
and  the  whole  work  has  been  revised  with  the  ut- 
most care. 


Edinburgh,     \^ 
December  1826.  j 
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AtltS*,* «.*.* Aets  of  Sederunt  of  fhe  Ststfon. 

Mt^S* «....Bodlto«rSed«niitt. 

R,  Mtm  ••••••■•••■••••••••••Bo6k8  w  jRtf^HMi  MMi^^tidttllL 

QAH. £\m,tt^.mm^     J  ##^^1^'.— ^»A« 

X.  J9.  • Legn  Smgonmu 

jag  n    If'  T  S  'S^f'^^da  mriniM  J^o&0rft'  prwit,  and  to  of  t]i«  other 

SLUIQI.  ...* <      fetotutea  in  5AaM*<  ooDeot. 

y.  I  Sir  2fl  CVojv  dtfmidk,  quoted  by  the  pege  end  mc- 

**•  '•••" I     tion  of  editioiri7»,  foL 

iz m:*     IX.  (  Sir  f  .  JSToptf^j  Minor  j^ncticks,  by  pafte  end  sec- 

Uof  Mm  /^. I     ^^^  of  edition  1726,  9vo. 

Q^  J  Viio.  SUur^M  Iastituti(may  by  the  book^  titles  and  lec- 

I  ;  u  ^  »i  I  ^^  BankUm^s  Institute,  by  the  volume,  page,  and 
\     section. 

Printed  CollecHans  rf  Decisions. 


Dai' observed  by  Lord  DtrleUm, 

OihL by  President  Gtbumr, 

P.Fak. by  President  Fatoi«r, 

Han.  ..by  Lord  ^TorcarM, 

IMr. by  President  Do&mpfr, 

Br, •. by  Mr  Akxmider  Bruce, 

K, by  Lord  JEomes, 

Fdb.  ToL  L  or  ii by  Mr  D.  Fakotur,  12  vote, 

^  ^  ^ by  Faculty  of  Advocates, 


quoted  by  the 
►number  of  the 
decision. 


jDui^  5  ^  ^'  i/ofliee  Baybur,  quoted 

^^'  '"^ (by  the  page  and  section. 

by  Sir  A  SpotUtwood,         1 

by  Z.  F(nmtainhaUf  2  vols.    {  and  pursuer's  name. 


SpaiU.  Pr.  by  Sir  A  SpotHiwood,         )  by  date  of  decision 

F.  by  Z.  FauHttttuhiO,  2  vols.    { 


The  manuscript  collections  by  Lord  HadduigtOHf  Sir  T.  Hope,  Lord  Go«« 
fird,  Mr  Fwbes,  Mr  BrwcSf  Ac.  are  marked  Hadd.  Hop.  G^,  Forh.  MS. , 
Br.  MS.,  Ac.  by  the  date  of  the  decision,  and  the  punuer's  name. 

Hie  decisions  from  1021  to  1713;  not  distinguished  by  any  name,  are  to  be 
found  in  the  printed  collections  by  Lord  Durie,  A^scount  Staar,  or  Mr 
Forte. 

As  for  the  decisions  after  1719,  which  are  neither  to  be  found  in  any  print- 
ed collection,  nor  in  the  law  Dictionary,  some  few,  prior  to  Nov,  1744y 
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wera  obwrved  by  th«  author.     And  those  from  that  period  down  to  Nov. 

1749,  by  the  late  Charks  ArtMkuM  of  Aha^  Lord  Justice-derk,  who  had 

the  goodneH  to  allow  to  the  author  the  uw  of  his  most  valuable  papers. 
The  decisions  ftom  Nov.  1736  to  JvHy  -1744>  in  so  far  as  they  wn  contained 

in  a  printed  colleetion  during  the  period,  are  quoted  by  the  dates  aa  they 

Bland  in  that  collection. 
llie  acts  of  Ftfliament  befone  the  icign  of  Jtum  VIL  are  quoted  by  the 

year  of  God,  and  number  of  the  act,  according  to  tiie  edition  1681,  fol. 
T^  quotations  from  the  Code  of  the  Roman  law  are  nunked  in  the  usual 

way,  by  the  letter  C.     Tliose  from  the  Psndects  have  no  distinguishing 

lett^. 
The  referanoes  from  one  part  of  this  Treatise  to  another  are  marked  by  the 

number  of  the  book,  tide,  and  sectioo.     Hios,  II.  1.  $  S.  refers  to  JSook. 

mamit  title /rif,  section  (ftcri  of  this  Treatise. 


In  the  prewnt  edition  all  the  notes  inserted  in  the  edition  of  1819  have  been 
reprinted.  The  notes  added  in  this  action  are  distinguished  from  the 
notes  of  the  former  editor  by  the  references  being  made  to  them  in/j^fvrea, 
ri)  (2)  (3)  &C.  Tlie  former  editor  in  his  notes  always  refen  to  the  J?o&> 
UiB&manf  of  DmiMum  published  by  Lords  Kames  and  Woodhouaeiee; 
but  in  the  notes  to  the  present  edition,  the  reference  intended  by  « DkL! 
is  to  Mr  Morison's  Dictionary.  The  plans,  however,  of  both  the  dic- 
tSonaiies  are  the  same,  and  the  references  of  coune  will  apply  to  cither. 
In  ytt  Morison's  Dictionary  die  cases  are  reported  at  ftill  length  ;  where- 
aa  Aey  are  greatly  abridged,  and  sometimes  not  very  aocuntuy  etated,  in 
the^oKo  Dkfkmafy, 
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TIT.  I. 


Oy  LAWS  IN  OSNEEAt. 


Law  is  the  command  of  a  sovereign,  containing  ^^' 
a  common  rule  of  life  for  his  subjects.     It  is  divi- 
ded into  the  law  of  Nafuref  the  law  of  Naium^f, 
and  Civil  or  Mumcipal  law. 

2.  The  Law  of  nature  is  that  which  God,  the  ^ZJf 
Sovereign  of  the  universe,  has  prescribed  to  all. 
men,  not  by  any  formal  promulgation,  but  by  the 
internal  dictate  of  reason  alone.  It  is  discovered 
by  a  jnst  consideration  of  the  agreeableness,  or  dis-s 
agreeablenessy.of  human  actions  to  the  nature  of 
man ;  and  it  comprehends  all  the  duties  we  owe 
diher  to  the  SoPESifE  Being,  to  ourselves,  or  to- 
our  neighbour ;  as  reverence  to  Gon,  selMefence,. 
temperance,  honourto  our  parents,  benevolence  to 
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I-  1-  S-    ally  a  strict  adherence  to  our  engagements,  grati- 
Lawft.    tnde,  &c.     This  law  is  improperly  attributed  to  the 
"" "  brute  part  of  the  creation ;  for  brutes  act  from  ne- 

cessity, and  are  not  capable  of  proper  obedience, 
nor  consequently  of  law. 
Lftw  of  3.  The  Law  of  nations  is  also  th^  result  of  rea- 

natiom.      ^^^  ^^^  {^^^  q^^^  f^^  j^  author  ;*  but  it  supposes 

mankind  formed  into  several  bodies  politic,  or 
states ;  and  it  comprises  alt  the  duties  which  one 
state  owes  to  another.  These  must  of  necessity  be 
similar  to  the  duties  arifing*  between  individuals^ 
since  both  are  dictated  by  reason,  so  that  what  is 
the  law  of  nature,  when  applied  to  men  considered 
simply  as  such,  is  indeed  the  law  of  nations,  when 
applied  to  kingdoms  or  states.  From  this  source 
proceeds  the  right  of  war,  the  security  of  ambassa- 
dors, the  obligations  arising  from  treaties,  &c.  The 
particular  usages  of  nations  in  their  mutual  corre- 
spondence, which  are  not  necessarily  founded  in 
reason,  are  no  part  of  the  law  of  nations  in  its  pro- 
per sense ;  for  they  are  arbitrary,  and  derive  their 
sole  authority  from  compact,  either  express  orpre*^ 
'  Mmed ;  and  may  therefore,  without  violating  tk^ 
law  of  nature,  be  altered :  Foe  tbi^  y^ason,  diey 
ought  to  be  tfirown  into  the  class  of  positive  laws, 
whose  obligation  lasts  no  longer  than  the  agreement 
Upon  which  it  is  founded.  Of  this  sort  are  the  ce- 
remonials used  in  receiving  arid  entertaining  ambas- 
sadors, the  privileges  indulged  to  some  of  their 
servants,  the  rules  observed  in  cartels  for  exchan* 
ging  prisoners  of  itar,  &c. 
avtiiaw.  4.  Civil  or  mdnicipaS/  Law,  is  that  whicb: 
'  every  sovereign  kingdom  <M*'tta:te  has  appropriated' 
to  itself.  The  appellation  of  mmnidpal  was  origi- 
nally confined  to  tfie  laws  of  mumapkii  or  depen-^ 
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dent  states ;  but  it  came  by  degrees  to  signify  all .  l«'l*  *• 
ciTil  laws  without  distinction.     No  sovereign  state  Civil  law« 
can  subsist  without  a  supreme  power,  or  a  right  of     ""'  '" 
commanding  tti  the  last  resort :  the  supreme  power 
of  one  age  cannot  therefore  be  fettered  by  any  en- 
actment of  a  former  age,  otherwise  it  would  oease 
to  be  supreme.      Hence  the  law  last  in  date  dero- 
gates from  prior  laws ;  /.  4.  d4  oon^L  prme. 

5.  The  law  of  nature,  where  it  either  commands  GenenU 
or  forbids,  is  immutable,  aiid  cannot  be  controlled  JJ^^^^^ 
by  any  human  authority ;  but  where  that  law  does  of  nature. 
no  more  than  confer  a  right,  without  obliging  us 

to  use  it,  the  supreme  politer  may  digest  us  thereof, ' 
in  whcJe  or  in  part.     Thus,  certain  natural  rights 
in  point  of  dress,  game,  commerce,  &c.  are  brought 
frequently,  by  positive  enactment,  under  such  re- 
strictions as  the  legislature  thinks  most  proper  for-, 
the  common  interest.     It  sufficiently  appears,  that  * 

a  sanction  is  annexed  to  the  law  of  nature  by  itS' 
Author,  from  the  disquiet  that  fills  the  conscience 
npoD  a  transgression  thereof,  though. the  person 
guilty  should  be  without  the  reach  of  human  pe- 
nalties: But  eertain  law^  of  nature,  as  gratitude, 
diarity,  benevolence,  &c.  have  not  been  guarded 
with  penalties  by  the  positive  enactment  of  any 
state,  but  are  left  entirely  to  the  conscience.  (1) 

6.  Though  the  laws  of  nature  are  sufficiently  Promui- 
published  by  the  internal  suggestion,  of  natural  ^^  ""^ 
light,  civil  laws  cannot  be  considered  as  a  rulq  for 

the  conduct  of  life,  till  they  are  notified  to  tjip^e 
whose  conduct  they  are  to  regulate*  The  Soais  acts 
of  parliament  were,  by  our  most  ancient  custom. 


(1)  QtnM.thcgrli«ft»bM«LtcnMdiiiip«Ei«etoblJ9ttiQaib    tePni^ 
1c7*s  MimdPkiL  Book  ii.  ch.  10.* 
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1. 1. 0.  proclaimed  in  all  the  different  shires,  boroughs,  and 
PumuU  baron  courts  of  the  kingdom;  1426,  c.  67,  14(7^ 
g^  ^    c»  89.     Bui  after  our  statutes  came  to  be  printed^ . 

in  consequence  of  1540,  c*  127,  that  custom,  which 

was  no  longer  necessary,  was  gradually  neglected  ; 
and  at  last  the  publication  of  our  laii^  at  the  mar*--, 
ket-«ross  of  Edinburgh  was  declared  sufficient ;  and  * 
they  became  obligatory  forty  days  thereafter;  168U 
c  188.  British  statutes  are  deemed  suffideally 
notified  without  formal  promulgation ;  either  be*- 
cause  the  printing  is  truly  a  publication,  or  because 
every  subject  is,  by  a  maxim  of  the  English  law» 
a  party  to  them,  as  being  present  in  parliament,  ei- 
ther by  himself  or  his  representative  *•  After  a 
law  is  published,  no  pretence  of  ignorance  can  eio 
cuse  the  breach  of  it ;  L.9.pr.  ei  §  8.  ie  Jur.  ei 
fad.  ign. 
l>eelanto.  7.  As  laws  are  given  for  the  rule  of  our  ccmduct,. 
^  "^  they  can  regulate  future  cases  only ;  for  past  ac- 
tions, being  out  of  our  power,  can  admit  of  no  rule« 
Declaratory  laws  form  no  exception  to  this;  for  a 
statute,  where  it  is  declaratory  of  a  former  law, 
does  no  more  than  interpret  its  meaning ;  and  it 
is  included  in  the  notion  of  interpretation,  that  it 
must  draw  back  to  the  date  of  the  law  interpreted. 
DiTiM  8.  God  himself  gave  by  Moses  to  the  Jews,  a 

body  of  positive  law,  which  settled  not  only  their 
public  polity,  but  private  right ;  but  as  that  law; 

•  By  act  S3.  Geo.  III.  cap.  IS.  the  clcxk  of  parliament  is  a|^ 
pointed  to  indorse,  in  English,  on  every  act^  the  time  when  it  re- 
ceiTes  tiie  royal  assent,  which  is  dedartd  to  be  tlie  dale  af  Its  com^i 
BMDoemeiit,  where  no  other  is  specified  in  the  act  itaelL  Htk  »r» 
gnlation  took  place  8th  April  1703.  Before  that  time,  every  act 
of  the  British  parliament,  in  which  the  time  of  oommcncement  was 
not  spfrifiad,  was  understood  to  eoromanee  the  fim  day  •#  the  ees- 
iion  in  which  it  was  passed. 


law. 
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%«8  directed  to  the  Jews  alone,  and  ahnost  wholly    I.  ).  a 
IhiiBed  with  a  special  view  to  the  Jewish  constitu-  Divino 
iioD,  and  to  the  mnkm  of  that  people,  it  is  but  a  ^^' 
amidi  part  of  it  which  has  been  adopted  by  the  le*- 
gidatuves  of  other  countries  into  their  system  of 
-laws. 

9.  The  Roman  Lawb  were,*'  toward  the  middle  Roman 
of  the  sixth  century,  reduced  by  the  Emperor  ^' 
Justinian  into  one  body,  which  consists  of  the  Di* 
gests  <ir  Pandects,  the  Institutions,  the  Code,  and 
die  Novels.  Up<m  the  irruption  of  the  Lombards 
mto  Italy,  SQon  after  Justinian's  death,  this  law  be* 
came  almost  forgotten,  till  the  year  1 130,  when  a 
copy  of  the  Pandects  having  been  recovered  at 
Amalphi,  it  was  taught  by  authority  in  the  schools 
of  Italy,  and  from  thence  spread  quickly  over  Eu- 
rope. The  Roman  law,  from  its  peculiar  beauty 
and  elegance,  got  the  appellation  of  the  cinil  law^ 
though  Uiat  epithet  was  applicable  originally  to  the 
laws  of  all  countries  alike.  In  several  acts  of  par- 
liament, this  law, —sometimes  by  itseU^  1540, 
c  69,  1.585,  c  18, — and  sometimes  in  conjunction 
with  the  canon  law,  1540,  c.  80,  1551,  c.  22, — 
goes  under  the  name  of  the  comnum  law.  (IjT  Where 
the  expression  in  the  act  is  fuller, — thecommmlaw$ 
of  the  reate,-*-it  signifies  perhaps  our  own  ancient 
customary  law ;   1503,  c.  79,  1584,  c.  131,  &c  *• 

*  The  epithet  of  eommon  law  is  used  by  English  lawyers  to  do- 
note  their  most  tneieiit  eustonsary  law,  anterior  to  statute.— /if  loel- 
Mtlt09t  Mct»  oL 


(1)  Lord  Stair,  (11.  6.  10.)  spesking  of  the  husband's  courtesy, 
says,  that  it  •'  is  introduced  by  our  eommon  2s»,  which  i*  mar  smmI 
**  mmtHi  malomf  whereof  no  beginiiiiig  is  known."  In  another 
pbne  be  says,  (I.  I.  II.)  that  "  the  law  of  nations  is  chiefly  un- 
"  dsrstood  wh«i  the  common  law  is  named  among  us,  though  the 
"  English  so  name  the  common  current  of  their  civil  law,  as  op- 
**  posito  to  statute  and  their  late  customs.** 
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I.  1.  10. 

Canon 
law. 


«Wl«««W«A*lMMa 


Iaw  of 
Scotland. 


Our  writ- 
ten law. 
Acts  of 
parlia- 
ment. 


Regiam 

Majetta- 

ton. 


10.  Sooa  after  tbe  locoveiy  of  ibe  Pandect^  a 
body  of  law  was  fiarmed  imdtr  the  directaon  of  tbe 
Bishop  of  Rome^  styled  the  Canon  Law,  It  eon^ 
taiocd  mlesf  not  only  for  informing  the  oonscieiioe^ 
but  for  the  fixing  of  propertyy  cml  as  well  as  eccle- 
siastical ;  and  had  the  authority  of  law  in  the  coim- 
tries  where  the  Pope  was  temporal  sovereign :  But 
all  the  other  nations  of  Christoidom,  even  tboae 
which  acknowledged  tbe  See  of  Romct  thought 
themselves  at  liberty^  in  so  far  as  it  related  to  dvtl 
right,  either  to  reject  it,  or  to  receive  it  with  such 
limitations  as  they  judged  proper.  The  canoti  law 
consists  of  the  Decretym,  which,  in  imitation  of  tbe 
Roman  Digests,  was  composed  by  Gradan,  a  Be*, 
nedictine  monk,  from  the  judgments  of  the  fathers^ 
doctors,  and  cbnrch*councils ;  and  of  ihe  decretal 
(piedeSf  which,  after  the  pattern  of  Justinian's  oodei 
lA  a  collection  of  the  rescripts  and  constitutions  of 
the  Popes. 

11.  The  municipal  Law  of  Scotlano,  as  of 
most  other  countries,  consists  partly  of  stoteftny  or 
written  law,  which  has  tbe  express  authority  c^  the 
l^tslatiTe  power ;  partly  of  cuatomary  or  aaitmtfoi 
law,  which  derives  force  from  presumed  or  tacit 
eoRSent.  » 

12.  Under  our  statutory  or  written  Iaw  is  com* 
ptelienddd,  Is^  Our  Acts  ofPoarUasmmi ;  not  those 
only  which  were  made  in  thfe  reign  of  James  I.  of 
Scotland,  and  from  thence  down  to  our  union  with 
England  in  1707,  hut  such  of  the  British  statutes 
enacted  since  the  union  as  concern  this  part  of  the 
united  kingdom* 

IS.  The  remains  of  our  ancient  written  law  were 
published  by  Sir  John  Skene,  clerk-register,  in  the 
beginning  of  the  last  century,  by  licence  of  parlia- 
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mat;  (/licfav  i^taqprinted  oi^  1607^  N^  Sl).(1)  i- j;  1^ 
Hie  books  of  Begiiam  MegutatoM^  to  which  the  RegMm 
whole  collection  owes  its  tiUe»  seem  to  be  a  system  ^^ 
of  Scots  iAw»  wxitteD  bjra  privstelawyer  At  theoom- 
nand  of  Dayid  I ;  and  though  no  express  confir* 
malioQ  of  that  treatise  by  the  legislature  appean^ 
yet  it  is  admitted  to  haye  been  the  ancient  law 
of  oar  kingdomy  by  caspress  statutes ;  MTl,  c.  tl^, 
liSTy  c  115.  .The  boroogh-laws,  which  were  also 
enacted  by  the  same  King  David,  and  the  statutes 
of  William,  Alexander  II,  David  II,  and  the  three 
Roberts,  are  universally  allowed  to.be  genuine. 
Our  parliaments  have  once  Mid  again  appointed 
commissi<mCTs  to  revise  and  amend  the  Begiam 
McgedaUmj  and  the  other  ancient  books  of  our 
law,  and  to  make  their  report ;  1435,  c.  54,  1487, 
e,  115»  J638,  c.  20 ;  but  as  no  report  Sf^ears  to 
have  beoi  made,  not  consequently  any  ratification 
by  parliament,  none  of  these  remains  are  received, 
as  of  proper  authority,  in  our  courts ;  yet  tb^  are 
of  excelleot  use  in  proving  and  illustrating  our 
most  andent  customs.  (2) 

14.  Ourwritten  low  comprehends,  2iffjr,  The  AeU  Acts  of 
^Sedertmi,  which  sre  ordinances  for  regulaUng  the  ^^*^''^ 
fionns  of  proceeding  before  the  Court  of  Session^ 
m  the  administration  of  justice,  made  by  the  judges, 
who  have  a  delegated  power  from  theiegislature 
for  that  purpose ;  1540,  c.  dS*  Some  of  these  acts 
touch  upon  matter  ^f  right,  which  declare  what 
the  judges  apprdxendto  be  the  law  of  Scotland* 
and  what  they  are  to  observe  afterwards  as  a  rule 
of  judgment. 

(I)  See  Aete  PerL  fot  iv.  p.  378. 

(S)  See  as  to  the  negiam  Mt^etttOem,  Craig,  I.  a  7;  HoMb 
Bgmbuim,  ^  1709;  CMmn'a  CaMmia,  I.  727. 
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I.  J^l&        15,  xhe  civil  and  gukhi  lai9%  though  th^  ar« 
TbeM.     not  perbapsto  be  deemed  proper  parts  of  oar  writ- 
^^"^^   ten  lawy  kave  undoubtedly  bad  tbe  greatest  infln- 
adcHMm  enoein  Scotland.     Tbe  powers  exercised  by  oor 
^^        sovereigns  and  onr  jodges  bave  been  justified  upon 
no  odier  ground  tban  tbat  tbey  were  conformable 
to  the  civil  or  canon  laws;    1498,  c  61,  1540^ 
^c.  69,  &c.    And  a  special  statute  was  judged  ne-* 
cessary,  upon  tbe  Reformation,  to  rescind  sucb  of 
tbeir  constituticms  as  wer€  repugnant  to  the  Protes- 
tant doctrine  ;  1667,  c  31.     From  that  period,  tbe 
canon  law  has  been  little  respected,  except  in  ques- 
tions of  tithes,  patronages,  and  some  few  more  ar- 
ticles of  ecclesiastical  right :  But  the  Roman  conti- 
nues to  have  great  authority  in  all  cases,  where  it 
is  not  derogated  from  by  statute  or  custom,  and 
where  the  genius  of  onr  law  suffers  us  to  apply 
it;  (1)  1493,  c  61,  1540,  c  70,  1587,  c.  31. 
Unwritteo       ^^*  ^^  uuwritten  or  customary  law  is  that 
law  or  cut.  which,  without  being  expressly  enacted  by  statute^ 
™'         derives  its  force  from  the  tacit  consent  of  King  and 
People ;  which  consent  is  presumed  from  the  an- 
cient custom  of  the  community,  LSS*§l.de  bgib.f 
as  the  laws  of  primogeniture  and  succession,  the  le* 
itopio-     gi^i°»  terce,  courtesy,  &c     No  precise  time  can 
P«^«>*      be  fixed  as  necessary  for  constituting  this  sort  of 
law;  because  some  things  reguire  in  their  nature 
longer  time,  and  a  greater  Ii^uency  of  acts  to 
establish  them,  than  others.   Custom^  as  it  is  equal- 
ly founded  in  the  will  of  the  lawgiver  with  written 


(1)  Ai  to  the  Mitboritj  of  the  d?il  and  ouaon  laws  in  Sootland* 
»ce  Craig  </<  Feudii,  I.  SL—I.  a  $  16, 17.^1,  & ;  Stair,  1. 1.  $  19, 
14,  16;  BanJUoH,  1.  I  $  40.  42 ;  ErtUf^t  IntHL  I.  1.  {  27. 
28,  41,  42;  Bum* 9  CrimMLffo,  I.  1&  (2d  fdit.) 
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law,  has  therefore  the  same  effects :  Hence,  as  one   I*  ^j_  ^^' 
statute  may  be  explained  or  repealed  by  another,  Unwritten 
so  a  statnte  may  be  explained  by  the  uniform  prac^   ..  '  ...... 

tioe  of  the  community,  /.  87.  de  legtb.^  and  even  go 
into  disuse,  by  a  posterior  contrary  custom.  But 
this  power  of  custom  to  derogate  from  prior  sta- 
tutes is  generally  confined  by  lawyers  to  statutes 
concerning  private  right,  and  does  not  extend  to 
those  which  regard  public  policy. 

17*  An  uniform  tract  of  the  judgments  or  dect-  Dedsiont 
sums  of  the  Court  of  Session  is  commonly  consb-  J^^oL 
dered  as  part  of  our  customary  law  ;  and,  without 
doubt,  where  a  particular  custom  is  thereby  fixed 
or  proved,  such  custom,  of  itseli^  constitutes  law : 
But  decisions,  though  they  bind  the  parties  litiga- 
ting, have  not,  in  their  own  nature,  the  authority 
of  law  in  similar  cases;  yet,  where  they  continue 
uniform,  great  weight  is  justly  laid  on  them.     Nei-  Judg. 
ther  can  the  judgments  of  the  House  of  Peers  of  th^^HmiM 
Great  Britain  reach  farther  than  to  the  parties  in  ©^  P««^ 
die  appeal,  since  in  these  the  peers  act  as  judges,    . 
not  as  lawgivers;  nevertheless,  where  a  similar 
judgment  is  repeated  in  the  court  of  the  last  resort, 
it  must  have  the  strongest  influence  upon  the  de- 
terminfitions  of  inferior  courts. 

18.  By  the  rules  of  interpreting  statute-law  re-  Intcrprc- 
ceived  in  Scotland,  an  argument  may  be  used  from  ||[^ 
the  title  to  the  act  itself  a  rubro  ad  nigrum ;  at 
least,  where  the  rubric  has  been  either  originally 
framed,  or  afterwards  adopted  by  the  legislature  *. 
The  preamble  or  narrative,  which  recites  the  in* 
convenimces  that  had  arisen  fi'om  the  former  law, 
and  the  causes  inducing  the  enactment,  may  also   ^ 
lead  a  jviAge  to  the  general  meaning  of  the  statute. 

*  Mack.  Obt.  on  U84kC.  SS. 
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1. 1.  la 

Intttpn- 
tation  of 
laws* 


Pftihibito. 
ry  lawi. 


Interpre- 
tation by 
eitansion. 


Strict  in- 
terpreta- 
tion. 


But  the  chief  weight  is  to  be  laid  on  the  statutory 
words. 

19l  LswSf  being  directed  to  the  unlearned»  as 
well  as  the  learned,  ought  to  be  construct  in  theic 
most  obvious  meaning,  and  not  explained  away  by 
subtle  d^^inctions ;  and  no  law  is  to  suffer  a  figu* 
rative  interpretation,  where  the  proper  sense  of  the 
words  is  as  commodious,  and  equally  fitted  to  the 
subject  of  the  statute.  Laws  ought  to  be  explain- 
ed so  as  to  exclude  absurdities,  /.  19.  dehgib. ;  and 
in  the  sense  which  appears. most  agreeable  to  fi>r« 
mer  laws,  L  28.  ^od.  t, — to  the  intention  of  the  law* 
giyer,  /•  17,  18.  eod*  &, — and  to  the  general  frame 
and  structure  of  the  constitution.  In  prohibitory 
laws,  where  the  ri^ht  of  acting  is  taken  from  a  per- 
son, solely  for  the  private  advantage  ofanother,  the 
consent  of  him  in  whose  behalf  the  law  was  made, 
shall  support  the  act,  done  in  breach  .of  it ;  but  the 
consent  of  parties  immediately  interested  has  no 
effect  in  matters  which  regard  the  public  utility  of 
a  state ;  I  38.  <fe  pact  Where  the  words  of  a  sta- 
tute are  capable  of  but  one  meaning  the  statute 
must  be  observed,  however  hard  it  may  bear  on 
particular  persons ;  /•  12.  §  1.  qui  et  a  quib. :  No- 
vertheless,  as  no  human  system  of  laws  can  com- 
prehend all  possible  cases,  more  may  be  sometimes 
meant  by  the  lawgiver  than  is  expressed  ;  and 
hence  certain  statutes,  where  extension  is  not  plain* 
ly  excluded,  may  be  extended  beyond  the  letter, 
to  similar  and  omitted  cases ;  others  are  to  be  con- 
fined to  the  statutory  words. 

20.  A  strict  interpretation  is  to  be  applied,  lal. 
To  correctory  statutes,  which  repealer  restrict  for* 
mer  laws,  JL  14.  de  leffib.9  and  to  statutea  which 
enact  heavy  penalties,  or  restrain  the  natural  liber- 
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ties  of  jmankisd.    2dii^  Laiir^  made  o«  occasion  of  hLtO, 
present  exigencies  in  m  state,  ought  not  to  be  drawn   Strict  in- 
to similar  cases,  after  the  pressure  is  over,    8dS^,  ^'^^ 
Where  statutes  establish  certain  solemnities  as  re*   ?■"*■"'■■*"■' 
qaisite  to  deeds,  such  solemnities  are  not  suppliable 
by  equivalents;  for  solemnities  lose  their  nature 
when  they  are  not  performed  specifically,   ^ihfyf  A 
statute,  which  enumerates  special  cases,  is  with  diffi* 
culty  to  be  extended  to  cases  not  expressed ;  but 
where  a  law  does  not  descend  to  particulars,  there  is 
greater  reason  to  extend  it  to  similar  cases.     Bt/Uy, 
Statutes,  which  carry  a  dispensation  or  privilege  to 
particular  persons  or  societies,  suffer  a  strict  inter- 
pretation ;  because  they  derogate  from  the  general 
law,  and  iniply  a  burden  upon  the  rest  of  th»  com- 
munity :  But  at  no  rate  can  a  privilege  be  explain- 
ed to  the  prejudice  of  those  in  whose  behalf  it  was 
granted.     As  the  only  foundation  of  customary  law 
is  usag^  which  consists  in  fact,  such  law  can  go  no 
fiu-ther  than  the  particular  usage  has  gone. 

21.  All  statutes,  concerning  matters  specially  fa-  •  AmpU  ». 
voure^  by  law>  receive  an  ample  interpretation ;  as  ^J^**" 
laws  for  the  encouragement  of  commerce,  or  of  any 
ttSfeful  public  undertaking,  for  making  effectual  the 
wills  of  dying  persons^  for  restraining  fraud,  for 
the  security  of  creditors,  &c.  A  statute,  though  its 
subject-matter  should  not  be  a  favourite  of  the  law^ 
may  be  extended  to  similar  ca.ses  which  did  not  ex- 
ist when  the  statute  was  made^  and  for  which,  there- 
fore, it  was  not  in  the  lawgiver's  power  to  pro* 
vide.(l) 


(1)  Tins  doctrine  m  to  the  extcnaon  of  statutes,  so  as  to  make 
them  aiiply  to  cases  not  in  the  view  of  the  legislature,  or  meant  to  be 
provided  for,  seems  to  be  erroneous,  and  would  render  the  proceed- 
mgs  of  courts  of  law  extremely  aibHrtry  knA  uncertain. 


1£  IsKWS  IN  GENERAL. 

L  Lfi&        22.  Every  stiRtute,  however  tmfavourabley  mdsl 
receive  the  interpretation  necessary  to  give  it  ef- 
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1^,^  feet:  And,  on  the  other  hand,  in  the  extension  of 
favourable  laws,  scope  must  not  be  given  to  the 
iinagination  in  discovering  remote  resemblances ; 
the  extension  must  be  limited  to  the  cases  immedi- 
ately similar.  Where  there  is  ground  to  conclude^ 
that  the  legislature  has  omitted  a  case  out  of  the 
statute  purposely,  the  statute  cannot  be  extended 
to  that  case,  let  it  be  ever  so  similar  to  the  cases 
expressed.  (1) 


TIT.  II. 

OF  JURISDICTION  AND  JUDGES  IN  GENERAL. 

J.  HE  objects  of  law  are,  persons,  thinas,  and 
ACTIONS.    Among  persons,  ytfdj^es,  who  are  invest* 
ed  wiAJuriadkHonf  deserve  the  first  consideration* 
*w*mUc-    Jurisdiction  is  a  power  conferred  upon  a  judge  or 
Diet,  i;  Jv.  ^^^^^^^  to  take  cognisance  of,  and  decide  causes 
rudUcfwn.    according  to  law,  and  to  carry  his  sentences  into 
execution.    That  trad  ofgramd^  or  districtf  within 
which  a  judge  has  the  right  of  jurisdiction,  is  call- 
ed his  territory :  Aild  every  act  of  jurisdiction  ex- 
.ercised  by  a  judge  without  his  territory,  either  by 
pronouncing  sentence,  or  carrying  it  into  execu- 
tion, is  null ;  LfiO.  de.jmi^* ;  &-  ^>^«  I^'^l*  ^^ 
lor. 
Tbe  King       2.  The  supreme  power,  which  has  the  right  of 
Irfiu-  ®n*c^"g  Jftws,  falls  naturally  to  have  the  right  of 


Um  foun- 
tain 
ntdicaon. 


» *■ 


(1)  With  Rgard  to  the  interpreUtion  of  sUtutcs,  see  Banhon, 
I.  1.  S  61,  h^  ;  Enkm*9  Lutkuie,  I.  1.  §  49,  &c. ;  Domai  let 
Lmx  CMbt,  I.  1.  $  8;  Baam*$  Ahridgmmi,  voce  Si^Mi. 
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ejecting  courts  and  appointing  judges,  who  may  i.  *.  t. 
apply  these  laws  to  particular  cases :  But  in  Soot*  Hm  KiAf^ 
land  this  right  has  been,  from  our  earliest  times,  ^^^. 
intrusted  with  the  Crown,  as  having  the  executive  riadictioB. 
power  of  the  state.    In  our  supreme  courts  of  Ses*  """"""^ 
sion  and  Exchequer,  not  only  process,  but  execu* 
tion  of  diligence,  runs  in  the  name  of.  the  Sove- 
reign ;  notwithstanding  which,  these  courts  have  a 
proper  jurisdiction,  seeing  all  their  necessary  writs, 
both  of  process  and  execution,  issue  under  their 
own  direction. 

S.  Jurisdiction  was,  by  the  Roman  law,  either  Jnrudie. 
vobmiarp  or  conieniiom.    VobaUary^  was  that  which  ^^ 
related  to  matters  that  admitted  of  no  opposition ;  and  oon- 
and  therefore  might  be  exercised  by  any  judge, —  *«°^>^*^ 
and  upon  any  day, — and  in  any  place.    QmtientiioiUMf 
was  that  which  was  exercised  in  debateable  mat* 
ters,  which  were,  by  their  nature,  capable  of  recei- 
ving  a  judicial  discussion ;  and  this  sort  could  not  be 
proceeded  in,  but  upon  a  lawful  day, — in  court,— ^ 
and  by  that  judge  alone  who  was  competent  to  the 
suit.     The  judicial  ratifications  of  women  clothed 
with  husbands  may  be  classed  among  the  acts  of 
voluntary  jurisdiction ;  F*  S.  FA,  1688,  Cochrane  *• 

4..  Jurisdiction  is  either  supreme^  tif^inor,  or  supreme, 
miated.    That  jurisdiction  is  mq^eme^  from  which  ^»^^> 
there  lies  no  appeal  to  a  higher  court.    Though  the  ed ; 
British  House  of  Peers  is,  since  the  union  of  the 
two  kingdoms,  our  only  supreme  court  in  a  strict 
acceptation,  our  courts  of  Session,  Justiciary,  ( 1 ) 

*  In  this  case  the  wife*s  oath  was  taken  before  the  Sheriff  of 
CdibbuTgh  in  the  Abbey,  which  was  said  to  be  txtra  ejus  Umio- 


(1)  The  Justiciary  is,  in  the  strictest  sense,  a  Supreme  Court,  as 
ita  Bcntenoea  ane  not  subject  to  the  reriew  of  the  House  of  Lords^ 
or  of  any  other  tribunal     2.  Hume,  486,  (8d  edit. } 
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I.  ft  4. 
Jvritdfio* 

tiody  fit- 

prameaod 


dvil  and 
crimiiuU  ; 


privatiTe 
and  cu- 
mulatiTe ; 


and  Exchequer,  may  Btill  be  called  supreme  in  a ' 
lower  sense ;  as  their  jurisdiction  is  universal  o^er 
the  whole  kingdom,  as  the  sentences  of  all  other 
courts  are  subject  to  the  review  of  one  or  other  of 
them,  end  as  lA^tr  sentences  can  be  brought  under 
review  by  no  court  proper  to  Scotland*  Inferior 
courts  are  those  whose  sentences  are  subject  to  the 
»view  of  the  supreme  courts,  and  whose  jurisdic- 
tion is  confined  to  a  particular  county,  borough, 
or  other  territory ;  as  sheriffs,  justices  of  the  peace, 
magistrates  of  boroughs,  inferior  admirals  and  com- 
missaries^ barons,  &c.  Mixed  jurisdiction  partici- 
pates of  the  nature  both  of  the  supreme  and  infe- 
rior :  Tl^us,  the  judge  of  the  High  Court  of  Ad- 
miralty, and  the  Commissaries  of  Edinburgh,  have' 
an  universal  jurisdiction  over  Scotland,  and  they 
can  review  the  decrees  of  inferior  admirals  and 
commissaries;  but,  since  their  own  decrees  are 
subject  to  the  review  of  the  Courts  of  Session  or 
Justiciary,  they  are,  in  that  respect,  inferior  courts. 

5.  Jurisdiction  is  either  ctm/ or  mmuio/.''  By  the 
first,  questions  of  private  right  are  decided ;  by 
the  other,  crimes  are  punished.  But,  in  all  juris- 
diction, though  merely  civil,  there  is  a  power  inhe- 
rent in  the  judge  to  punish,  either  corporally,  or 
by  a  pecuniary  fine,  those  who  offend  during  the 
proceedings  of  the  court,  or  who  shall  afterwards 
obstruct  the  execution  of  the  sentence ;  ijmnia  enim 
eumjurisdiatume  oonoedi  videntur^  ^ne  quibUs  jurh-^ 
dicHo  eseplican  nequU ;  /.  2.  dejnrisd* 

6.  Jurisdiction  is  either  privative  or  cumulcUivr. 
Privative  jurisdiction,  is  that  which  belongs  only 
to  one  court,  to  the  exclusion  of  all  others.  Gmm^ 
laHvej  otherwise  called  concurrent,  is  that  which 
may  be  exercised  by  any  one  of  two  or  more  courts, 
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in  the  same  cause*  In  civil  oDmulative  jurisdiction^  I*  *•  ^ 
the  private  pursuer  lias  the  right  of  election  before  Juriidle* 
which  of  the  courts  he  shall  sue ;  but  as  in  criniiiial  ^^^^ 
questions,  which  are  prosecuted  by  a  public  officer  cinmitB- 

of  court,  a  collision  of  jurisdiction  might  happen^  T^.\ 

through  each  of  the  judges  daimingthe  exercise  of 
thdr  righty  that  judge,  by  whose  warrant  the  de- 
linquent is  first  cited  or  apprehended  (which  is  the 
first  step  of  jurisdiction,)  acquires  thereby  fjwe 
pneomticmMj  the  exclusive  right  of  judging  in  the 
cause.  But  no  citation  by  the  procurator^fiscal,  or 
public  prosecutor  of  one  cour^  which  is  simply  in-* 
tended  €ul  vindiciam  pMicam,  can  bar  the  private 
party  injured  from  bringing  his  process  for  dun». 
ges,  which  is  a  right  merely  civil,  before  any  other 
competent  court;  9.  Nov.  1672,  Scot i  Gmfiwd, 
July  1.  167S,  Fork. 

7.  All  rights  of  jurisdiction,  being  originally  penoiul 
granted  in  consideration  of  the  fitness  of  the  gran-  l^i^^  J^' 
teci  were  therefore  personal^  and  died  with  himself. 

But,  upon  the  introduction  of  the  feudal  system, 
by  which  certain  jarisdictions,  as  of  sherifi^-sbip, 
rq[ality,  &c.  were  annexed  to  lands,  these  jurisdic- 
tions became  patrimonial  and  descendible  to  heirs, 
as  well  as  the  lands  to  which  they  were  annexed ; 
and  even  after  sheriff-ships  ceased  to  be  territorial, 
by  the  Sovereign's  resuming  the  jurisdiction  to 
himself  from  the  proprietors  of  the  lands  to  which 
it  was  originally  annexed,  CV*.  104.  §  14,  the  crown 
frequently  made  heritable  grants  of  them  to  others : 
Bat,  by  SO.  Geo.  II.  c.  43,  all  heritaUe  jurisdio- 
tions,  except  those  of  admiralty,  and  a  small  pitp> 
tance  reserved  to  barons^  are  either  abolished,  or 
resumed  and  annexed  to  the  crown. 

8.  Jurisdiction  is  either  proper  or  ddegaied.  proper 

and  dele- 
gattd; 
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^'  ^  ^'     Preper jurisdiction,  isAat  which  belongs  tom'juAge 
Juritdie.    or  magistrate  himself  in  virtue  of  bis  office.     Oe^ 
per  indT'  •  hfo^f   is   that  which  is  communicated  by  the 
I'^IJP^  judge^  to  another  who  acts  in  his  name,  called  m 
depute  or  deputy.    The  shertfis  appointed  by  the 
jurisdiction  act  are  improperly  termed  sherifi-de- 
pute.     Where  a  deputy  appoints  one  under  him^ 
he  b  called  a  substitute.     No  grant  of  jurisdietioB^ 
which  is  an  office  requiring  personal  qualifications^ 
can  be  delegated  by  the  grantee  to  another,  with-* 
out  an  express  power  in  the  grant.     Such  power 
has  been  given  in  all  personal  grants  of  sberiff-ship, 
stewartry,  admiralty,  &c. ;  but  justices  of  the  peace 
and  magistrates  of  boroughs  have  no  power  of  de^ 
putation.   In  patrimonialjurisdiction,  as  it  was  pos- 
sible the  heritable  officer  might  be  incapable  of 
rightly  discharging  the  office  in  proper  person,  be 
was  empowered  to  appoint  deputies,  for  whom  he 
should  be  answerable ;  1424»  c  6.  ( I) 
G^n  jurit.      9.  Civil  jurisdiction  is  founded,  litj  raUone  do^ 
foandld^    mtct/tt^  if  the  defender  has  his  domidl  within  the 
\^l^^!^  judge's  territory.    A  domicil  is  the  dwelling-place 
'    where  a  person  lives,  with  an  intention  to  remain ; 
and  custom  has  fixed  it  as  a  rule,  that  residence  for 
forty  days  founds  jurisdiction.  (2)    If^one  has  na 
fixed  dwelling-place,  e.  g.  a  soldier,  or  a  travelling, 
merchant,  a  personal  citation  against  him  within 
the  territory  is  sufficient  to  found  the  judge's  ju* 
risdiction  over  him,  even  in  civil  questions ;  JP.  12. 
Nov*  1709,  Lees*    As  the  defender  is  not  obliged 
to  appear  before  a  court  to  which  he  is  not  subject^ 

(1)  Sm  Diet  ▼.  JwMkHimf  Div.  I.  II.  III. 

(2)  Attojuiifdicdonr<itMii#tfoflMii,iMjKcUT. /brM 
ptUiUt  DiT.  11. 
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die  pursuer  must  follow  the  defender's  domicil,  ^-  2-  9- 
Ador  $equitwr  foruoi  ret.  (1)  Jurildic. 

10.  It  is  founded,  2d?y,  ratUmereidta^  if  the  sub-  ^^^^JJ^ 
ject  in  question  lie  within  the  territory.     If  that 
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subject  be  immoveable,  the  judge,  whose  jurisdio-  rei^^^ 
tion  is  founded  in  this  way,  is  the  sole  judge  com- 
petent, excluding  the  judge  of  the  domicil ;  for  an 
immoTeable  subject  cannot  shift  places,  and  must 
therefore  be  restored  in  that-  place  where  it  is  si- 
tuated. (S) 

11.  Where  one,  who  has  not  his  domicil  within  Lettenof 
the  territbry,  is  to  be  sued  before  an  inferior  court  ^^t.*" 
ratiime  rei  sike,  the  Court  of  Session  must  be  ap- 
plied to,  whose  jurisdiction  is  universal,  and  who, 
of  course,  grant  letters  of  supplement  to  cite  the 
defender  to  appear  before  the  inferior  judge. 
Where  the  party  to  be  sued  resides  in  another  king- 
dom, and  lias  an  estate  in  this,  the  Court  of  Ses>- 

(!)  By  act  of  wdenint,  14^  December  1805,  $  1,  it  is  eaacted 
and  dedared.  That  <<  it  shall  in  time  coming  be  held  and  presum- 
*'  cd,  tliat  a  peraoDy  after  forty  days'  absence  from  his  usual  place 
^  of  wsidencey  but  not  sooner,  is  forth  of  the  kingdom  of  Scotland ; 
'^■id,  therefore,  that  within  the  said  forty  days,  the  citation  or 
**  diarge  may  be  at  his  late  dwelling-house,  but  after  that  period 
"  muflt  be  at  the  market-cross  of  Edinburgh,  and  pier  and  shore 
**  of  Lttth,  unless  he  is  personally  found,  or  prior  to  the  execution 
«*  ihaU  hare  taken  up  some  other  known  and  fixed  residence  with- 
**  in  Scotland."  This  part  of  the  act  of  sederunt  may  be  coo- 
adcred  as  a  declaration  of  the  common  law  upon  the  subject  to 
which  it  refeiB ;  because  otherwise  the  act  of  sederunt  has  expired 
along  with  the  statute  to  which  it  related.  By  the  statute 
(L  Geo.  IV,  c.  120,  §  53,  it  is  «  provided  and  declared,  that  where 
"  a  person  not  having  a  dweButgJtouae  in  ScoUand  occupied  ly  hie 
**fiaAf  or  eervamie  shall  have  left  bis  usual  place  of  residence,  and 
**  have  been  therefrom  absent  during  the  space  of  forty  days,  wiihotU 
"  havmg  l^  notice  where  he  ie  to  be  found  in  Scotland,  he  shall  be 
"  held  to  be  absent  from  Scotland,  and  be  charged  or  cited  accord- 
**  iog  to  the  forms  herein  prescribed." 

(2)  At  to  jurisdiction  raiione  rei  eittr,  see  Diet.  t.  JForwm  Com- 
petene,  Dit.  IV. 
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Arrest- 
ment of 
strmng^ers. 


1. 12.  11*  sion  is  the  only  proper  court,  as  the  oommunejbrum 
Letters  of  to  all  persons  residing  abroad  ;  and  the  ddender, 
rapple.  jf  j^j^  estate  be  heritable,  is  considered  as  lawfully 
summoned  to  that  court  by  a  citation  at  the  mar- 
ket-cross of  Edinburgh,  and  pier  and  shore  of 
Leith :  But  where  a  stranger,  not  a  native  of  Scot" 
land,  has  only  a  moveable  estate  in  this  kingdom^ 
he  is  deemed  to  be  so  little  subject  to  the  jurisdio* 
tion  of  our  courts,  (1)  that  action  cannot  be  brougbt 
against  him  till  his  effects  be  firstgittached  by  as 
arrestment  jurisdictioms  fundamim  cantsOi  Hare, 
487,  which  is  laid  on  by  a  warrant  issuing  from 
tbe  supreme  courts  of  Session  or  Admiralty,  or 
from  that  within  whose  territory  the  subject  is  si- 
tuated, at  tbe  suit  of  tbe  creditor.  (2) 

12.  A  judge  may,  in  special  cases,  arrest  or  se- 
cure the  persons  of  such  as  have  neither  dcMuicil 
nor  estate  within  his  territory,  even  for  civil  debts. 
Thus,  on  the  border  between  Scotland  and  Eng- 
land, warrants  are  granted  of  course  by  the  judge- 
ordinary  of  either  side,  against  those  who  have 
their  domicil  upon  tbe  opposite  side,  for  arresting 
their  persons,  till  they  give  caution  judido  ri$U  r 
And  even  the  persons  of  citizens  or  natives  may 
be  so  secured,  where  there  is  just  reason  to  sus* 
pect  that  they  are  in  meditajtionefiigc^  ua  that  they 
intend  suddenly  to  withdraw  from  the  kingdom ; 
upon  which  suspicion,  the  creditor  who  applies  for 
the  warrant  must  make  oath.  (3)   An  inhabitant  of 

(1)  **  Personal  property  bas  no  locality.  The  meaning  of  that  u, 
**  not  that  personal  property  has  no  visible  locality,  but  that  it  is  sub. 
'<  ject  to  that  law  which  gOTems  tbe  person  of  the  owner***  Per 
Lord  Loughborough,  1.  H.  Blackstone's  Reports,  690. 

(2)  As  to  arrestment  Jurkdktiomsfimdtmda  aaua,  see  Diet,  v. 
JFbnan  Con^etow,  D{v.  V. 

^  (3)  Hie  creditor  must  also  make  oath  to  the  verity  of  the  debt 
due  to  him.  See  Diet  v.  Hfeditatiofiga ;  B^s  Banhvpt  Law^ 
4co,  593.000. 
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«  borough-royal,  who  has  furnished  one  who  lives  ^'  ^-  l^* 
without  the  borough,  in  meat,  clothes,  or  other  Arretu 
merchandise,  and  who  has  no  security  for  it  but  "i^gm. 

his  own  count-book,  may  arrest  his  debtor  till  he — 

give  securi^.^tcio  mH  ;  1672,  c.  8. 

18.  A  judge  may  be  declined,  t.  e»  his  jurisdic-  Grounds 
tion  disowned  judicially,  la,  ratiane  caustBj  from  his  ^ture.* 
incompetency  to  the  special  cause  brought  before  ].  Ratione 
him.     Thus,  the  Court  of  Session  may  be  declined  ^^***^*^  * 
in  criminal  causes,  inferior  judges  indeclarators  of 
property,  &c«  2cBy,  lUUione  stupectijudicisi  where  2.  RatioM 
either  the  judge  himself,  or  his  near  kinsman,  has  JJJ^^ 
an  interest  in  the  suit.     Where  a  company  is  con- 
stituted by  patent  or  act  of  parliament,  by  which  a 
public  benefit  is  intended,  a  judge'cannot  be  de- 
clined in  the  cause  of  such  company,  merely  be* 
cause  he  is  a  proprietor ;  an  example  of  which  we 
have  in  our  bank  companies ;  see  Voei*  Com.  tit. 
dejudic.  $  45  *•  ( 1 )   The  judges  of  the  Session  were, 
by  1S94,  c.  216,  disqualified  from  voting  in  the 
causes  of  their  fathers,  brothers,  or  sons :  But,  by 
1681,  c  IS,  one  rule  is  laid  down  for  all  judges, 
supreme  and  inferior,  that  no  judge  can  vote  in  the 
cause  of  his  father,  brother,  or  son,  either  by  con«* 
sanguinity  or  affinity ;  nor  in  the  cause  of  his  un- 
cle or  nephew  by  consanguinity  f .    A  deputy  may 
be  declined,  as  suspected,  where  the  principal  judge 
is  a  party,  1555,  c.  39.  §  tift.,  except  in  causes  in 
which  he  is  authorised  to  judge  by  special  statute ;  • 
1679,  c.  84. 

•  See  ^.  iS.  22.  July  1774^  and  22.  Jan.  1789. 
i  A.  S.2^  June  1787. 


(]]  See  also  the  case  of  Bhir  v.  Samptonf  26.  Jan.  181^  Fac. 
Dw.  501. 
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1..2.  14.       j^  Judges  may  be  declined,  Bdfy,  raUoneprivUff^ 
^^*f^*"**®!*  ffii  s  where  the  party  is  by  privilege  exempted  from 


vikgiL  their  jurisdiction :  Thus  all  members  of  the  CoU 
"""-""^  lege  of  Justice  may  decline  the  jurisdiction  of  infe* 
rior  judges,  1555,  c.  39 :  But  as  such  privilege  has 
noQperation  till  it*  be  pleaded;  therefore,  if  decli- 
nature be  not  proponed,  the  judge  may  proceed  in 
the  cause.  The  privilege,  exempting  members  of 
Parliament  from  civil  jurisdiction,  sitting  the  Par* 
liament,  is  so  strongly  founded,  that  action  cannot 
proceed  against  them,  unless  they  expressly  wave 
their  privilege.  (1) 

15.  Prorogated  jurisdiction  (jurisdktlo  m  ctm^ 


dictioD.''  ^entiaitesj  is  that  which,  by  the  consent  of  par- 
ties, is  conferred  upon  a  judge,  who,  without  such 
It  requires,  consent,  would  be  incompetent.  A  defender's  ab- 
•f  parties;  sence  doe$  not  infer  his  consent ;  the  decree  will  be 
void,  as  pronounced  a  non  suojudite^  if  an  explicit 
consent  be  not  adhibited,  or  some  positive  act  done 
by  the  defender  importing  consent,  e.  g.  exhibiting 
defences  m  causa :  Because,  where  a  judge  is  in- 
competent, every  step  he  takes  must  be  nuU,  tiU  his 
jurisdiction  be  made  competent  by  the  party's  ac- 
tual submission  to  it  It  is  otherwise  where  the 
judge  is  competent,  but  may  be  declined  by  the 
party  upon  privilege ;  supr.  $  14.  Where  the  de- 
fender pleads  a  declinature  which  is  repelled,  pro- 
rogation is  not  inferred,  though  he  should  after- 
wards offer  defences  in  causa ;  F.  29.  July  1696^ 
Shaw. 

16,  A  clause,  consenting  to  the  registration  of  a 


(1)  As  to  priTilege  of  Parliament,  sec  Madtmrin'M  Cnwumai 
Caaut  No.  79.  But  by  10.  Geo.  III.  c.  50,  aU  actions  may  pro. 
ceed  against  members  of  Parliament  during  the  sitting  of  Parfia»- 
mcntf  equally  at  against  other  persons. 
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writing  in  the  books  ^f  a  judge's  coart,  does  not  I.  2.  16. 
imply  a  prorogation  of  that  judge's  jurisdiction,  in  Does  m 
any  question  that  may  be  moved  afterwards  upon  ^^^  ^'^ 
the  effect  of  the  writing ;  such  consent  is  limited  to  ing  import 
the  registration,  which  is  quodammo(hjurisdicUmis  ^°"^"*/ 
vobaUarMBy  and  b  not  to  be  stretched,  by  implica- 
tion, to  acts  of  contentious  jurisdiction. 

17.  In  order  to  prorogation,  the  judge  must  have  2.  juris- 
jurisdiction,  such  as  may  be  prorogated ;  /.  1.  de  Miction  in 

.    -.  ▼▼  •  1  1     .        »  the  judge. 

judw.  Hence  prorogation  cannot  be  admitted 
where  the  judge's  jurisdiction  is  excluded  by  sta- 
|ate;  which  seems  to  be  the  case  of  1681,  c^  13. 
Hence,  likewise,  no  consent  can  prorogate  the  ju- 
risdiction of  a  judge  whose  commission  is  vacated, 
or  its  term  expired ;  nor  of  a  judge  while  he  is  out 
of  his  territory.  But  a  defender,  though  his  domt- 
cil  be  without  a  judge's  jurisdiction,  may,  if  cited 
within  the  territory,  subject  himself  to  the  jurisdic* 
tion,  by  appearing  in  court,  and  offering  peremp* 
tory  defences ;  23.  FA.  1627,  Service. 

\8.  In  questions  of  civil  jurisdiction,  a  judge,  Prorogatio 
who  was  only  constituted  to  a  certain  sort  of  cau-  ^c^um 
ses,  might,  by  the  Roman  law,  have  had  his  juris- 
diction prorogated  to  causes  of  a  different  nature ; 
L  1.  C  dejurisd.  omaujud  By  our  practice  such 
prorogation  is  rejected ;  P.  Fak*  13.  Yet,  where 
the  cause  is  of  the  same  nature  with  those  to  which 
the  judge  is  competent,  though  law  may  have  con- 
fined his  jurisdiction  within  a  certain  sum,  parties 
may  prorogate  it  above  that  sum,  unless  where  pro- 
rogation is  prohibited ;  an  instance  of  which  pro- 
hibition we  have  in  the  jurisdiction  of  barons,  as 
restricted  by  20.  Geo.  IL  c.  43.  Prorogation  is  not 
admitted  in  the  King's  causes ;  for  the  interest  of 
the  crown  cannot  be  hurt  by  the  negligence  of  its 
officers  in  the  management  of  processes;  1600| 
c.  14;  19.  Jon.  1711,  Eyrei. 
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I.  2.  19.  19.  AH  judges  must  at  their  admission  swear, 
OtOis  to  lsf»  The  oath  of  allegiance,  and  subscribe  the  as- 
^  ^Id^  surance ;  1693,  c.  6.    2dZy,  The  oath  of  abjuration, 

which  was  first  imposed  6.  Jn*  c.  14p,  and  has  been 

since  continued  by  several  British  statutes.    Sdfyf 
The  oath  of  supremacy;  1.  Geo.  I.  c.  IS.  (1)    Last* 
ly.  The  oath  de^fideli  odmbiiitratiame, 
Lcticn  of       20.  A  party  who  has  either  prc^perly  declined 
tknT^      the  jurisdiction  of  the  judge  before  whom  he  had 
been  cited,  or  who  thinks  himself  aggrieved  by  any 
proceedings  hi  the  cause,  may,  before  decree,  ap- 
ply to  the  Court  of  Session  to  issue  letters  of  advo- 
cation for  calling  the  action  from  before  the  infe- 
rior court  to  themselves.     The  grounds,  therefore, 
upon  which  a  party  may  pray  for  letters  of  advoca- 
upon  in*     tiou,  are  incompetency  and  iniquity.     Under  in- 
compctcn.  competency,  is  comprehended,  not  only  defect  of 
jurisdiction,  but  all  the  grounds  of  declining  a  ju* 
risdiction,  in  itself  competent,  arising  either  firom 
suspicion  of  the  judge,  or  privilege  in  the  parties, 
upon  ini.    A  judge  is  said  to  commit  iniquity,  when  he  either 
^  ^ '        delays  justice,  or  pronounces  sentence,  in  the  exer- 
cise of  his  jurisdiction,  contrary  to  law.  (2) 

( 1 )  In  practice  the  oath  of  supremacy  here  mentioned  it  not  tworo 
by  tfaa  judges  or  other  mcmberi  of  court  at  thefar  admiadoo. 

(2)  By  the  50.  Geo.  III.  c  112L  S  %  b>Us  of  adTOcation  ar« 
prohibited  to  be  recoTed  againtt  interlocutory  lenieneea  of  inferior 
judges,  «  except  on  the  following  grounds :  lit.  Of  incompetency, 
«  including  defect  of  jurisdiction,  personal  objection  to  the  judge, 
'<  and  pririlege  of  party.  81%,  Of  contingency.  Sd^>  Of  legal  ob- 
<'  jection  with  respect  to  the  mode  of  proof,  or  with  respect  to  boom 
*'  change  of  poiieirion,  or  to  an  interim  decree  for  a  partial  pay. 
«*  ment,  prorided  that  in  the  cases  specified  under  this  third  head 
"  leave  is  given  by  the  inferior  judge.*'  By  the  5.  Geo.  I V.  c.  ISO, 
$  41,  bills  of  advocation  from  the  final  sentence  of  inferior  judges 
luv  to  contain  merely  a  copy  of  the  summons  <lr  petition  by  wfakk 
the  action  may  have  commenced,  and  of  the  defences  or  answariy 
and  of  the  interlocutors  complained  of,  without  any  other  narrative 
or  argument ;  and  such  bills  are  at  once  to  be  patised,  on  caution 
being  found  for  the  expenses  of  process. 


Advoca- 
tion. 
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'  31.  Though  the  grounds,  on  which  letters  of  adr  l«  2.  2L 
TOcatioQ  proceed,  are  personal,  respecting  that  Eflictof 
judge  alone  who  is  incompetent,  or  who  has  com- 
mitted iniquity ;  yet  their  style  carries  an  injunc- 
tion to  all  inferior  judges  not  to  proceed  in  the 
cause :  And,  even  where  that  part  of  style  hap- 
pened to  be  omitted,  the  nature  of  an  advocation 
was  adjudged  to  imply  a  general  prohibition ;  18. 
Jmlg  16SS,  CratMjun :  But,  till  the  advocation  be 
intimated,  it  can  neither  restrain  judges  from  de- 
ciding nor  parties  from  insisting*.  If,  after  inti- 
n^ation,  a  judge  shall  presume  to  proceed,  his  sen- 
tence is  null ;  and  both  he,  and  the  party  insisting, 
are  punishable  for  contempt  of  authority. 

82.  That  the  Ciourt  of  Session  may  not  waste  How  li- 
their  time  in  trifles,  no  cause  for  a  sum  below  200  ^^^* 
merks  Scots,  1663,  tr.  9.  (now  L.  13  Sterling,  by  20. 
Geo*  II.  c,  43.)  can  be  advocated  to  the  Court  of 
Session  from  the  inferior  judge  competent :  But  if 
an  inferior  judge  shall  proceed  upon  a  cause  to 
which  he  is  incompetent,  the  cause  may  be  carried 
from  him  by  advocation,  let  the  subject  be  ever  so 
inconsiderablef. 

TIT.  III. 

OF  THE  SUPREME  J.UDGES  AND  COURTS  OF  SCOT- 
LAND. 

X.  BE  King,  who  is  the  fountain  of  jurisdiction.  King. 
might,  by  our  constitution,  have  judged  in  all  cau- 
ses, either  in  his  own  person,  1469,  e.  26.  tnySh. 
of  which  Sir  Thomas  Craig  gives  a  strong  instance, 

•  Fac.  Coll.  xih  17a 

f  See;  as  to  the  effect  of  such  advocation,  Fee.  Col),  xii.  20. 
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h  a  ].  p.  519.  §  12,  or  by  those  whom  he  was  pleased  to 
King.  Test  with  jurisdiction.  In  the  reign  of  Charles  II. 
the  Parliament  extended  this  part  of  the  preroga- 
tive, by  declaring,  that  the  King  retained  a  cmnu- 
lative  jurisdiction,  notwithstanding  any  offices  or 
grants  of  jurisdiction  formerly  conferred  upon  his 
subjects,  1681,  c.  18;  in  consequence  of  which,  he 
assumed  a  power  of  erecting  regalities  within  the 
bounds  of  heritable  sheriff-ships,  &c.  But  this  act 
was  repealed,  1690,  c.  28. 
F^li^  8«  The  Parliament  of  Scotland,  as  our  court  of 

ment  of  the  last  resort,  had  the  right  of  reviewing  the  sen- 
tences of  all  our  supreme  courts ;  particularly  those 
of  the  Court  of  Session,  against  which  parties  have 
been  early  in  use  to  protest,  for  remedy  of  law^  to 
King  and  Parliament ;  Books  5«  29.  Jem.  1554-5, 
and  7.  March  1561-2.  The  Court  of  Session  in 
1674,  (founding  their  plea  upon  1457,  c.  62,  joined 
with  1537,  c.  S9,)  disallowed  this  right,  and  procu- 
red an  order  of  council  *  for  banishing  all  the  ad- 
vocates who  would  not  disclaim  the  lawfulness  of 
appeals  to  Parliament,  twelve  miles  from  Edin- 
burgh ;  but  the  convention  of  estates  1689,  c.  liS^ 
asserted  it  to  be  the  right  of  every  subject  to  pro- 
test for  remedy  of  law  against  the  sentences  of  the 
Session. 
PriYftto  ^*  Private  acts,  or  ratifications  of  private  grants 

•ctf.  by  Parliament,  as  they  passed  of  course,  without 

hearing  those  having  interest,  could  not  hurt  the 
right  of  third  parties ;  for  which  reason,  they  are 
declared  subject  to  reduction  by  the  Court  of  Ses- 
sion; 1567,  c.  18.  N^.  1.    And  all  the  Sessions  of 

*  See  a  lull  account  of  these  proceedings  against  the  advocatei, 
in  Preface  to  Mr  David  Robertson's  Taluable  Kbpobts  of  Cases  on 
appeal  from  Scotland,  decided  in  the  House  of  Peers,  pp.  0.  10. 
and  1 1. 
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our  Scots  Parliamentv  downwards  from  James  VI,  I.  s.  a 
were  closed  with  an  act,  saving  the  right  of  third  PHvate 
parties.  ■^- 


4.  By  the  treaty  of  Union,  1707,  c.  7.  (trt.  3,  the  iwiament 
Parliaments  of  Scotland  and  England  are  united  ^.^.'^^ 
into  one  Parliament  of  Great  Britain.     From  this 
period,  the  British  House  of  Peers,  as  coming  in 

place  of  the  Scots  Parliament,  is  become  our  court 
of  the  last  resort,  to  which  appeals  lie  from  all  the 
supreme  courts  of  Scotland :  But  that  court  has  no 
original  jurisdiction  in  civil  matters,  in  which  they 
jn<^e  only  upon  appeal.  By  arL  22.  of  that  trea-  Scots  r^ 
ty,  the  Scots  share  of  the  representation  in  the  5!^^*^l 
House  of  Peers  is  fixed  to  sixteen  Scots  Peers  elec- 
tive; and,  in  the  House  of  Commons,  to  forty-five 
Commoners ;  of  which  thirty  are  elected  by  the 
freeholders  of  counties,  and  fifteen  by  the  royal 
boroughs.  The  principal  acts  relating  to  the  right 
of  election  are,  1681,  c.  81 ;  1707,  c.  8 ;  6.  An.  c.  5. 
and  23 ;  12.  An.  si.  I.e.  6 ;  2.  Geo.  II.  c.  24 ; 
7.  Geo.  II.  c.  16;  16.  Geo.- II.  c.  11  ♦. 

5.  The  King,  although  he  might  have  determi-  Pnry 
ned  all  causes  by  himself,  committed  the  regular  ex-  <^<'^^^* 
ercise  of  that  branch  of  his  prerogative  to  his  stated 
Judges,  as  Justiciary,  Sheriffs,  &c.  except  in  certain 
particular  trials,  which  parties  were  at  liberty  to 
bring  either  before  the  King  and  his  council,  or 
before  the  judge-ordinary ;  org.  1425,  c.  65,  com- 
pared with  1457,  c.  61.     After  the  jurisdiction  of 

the  council  was   transferred  from  them   to  the 
Session,  and  from  the  Session  to  the  judge-ordi-* 

•  To  whidi  may  now  be  added,  14.  Geo,  III.  c.  81 ;  22.  Oito. 
III.  c  41.  and  45 ;  SO.  Geo.  III.  c.  17.  $  4 ;  33.  Geo,  IIL 
c  64;  35.  GW.  III.  c.  65;  37.  Geo.  III.  c.  138, 
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I.  a  5.  nary,  in  the  manner  to  be  explained  next  section^ 
Privy  the  judicial  powers  of  the  council  seemed  to  be 
Council,  confined  to  questions  which  called  for  the  more  spe* 
cial  attention  of  the  public  ;  1487,  c.  105.  lliis 
council  was  styled  the  King's  secret,  or  privy,  coun- 
cil, 1489,  c.  12,  1609,  c.  14,  in  contradistinction 
to  the  parliament,  which  was  the  great,  or  general, 
council,  1457,  c.  75,  1537,  c.  40;  and  it  came 
at  last,  besides  its  powers  in  matters  of  state  and  go* 
vernment,  to  be  vested  with  a  fixed  supreme  juris- 
diction in  all  questions  that  had  a  relation  to  the 
public  peace.  They  inquired  into,  and  punished 
violent. encroachments  upon  possession,  and  other 
grosser  breaches  of  the  peace ;  they  decreed  ali- 
mony to  pupils,  and  to  wives  barbarously  used  by 
their  husbands,  And  judged  in  many  other  ques^ 
tions  of  that  sort,  where  summary  proceeding  was 
necessary:  But  by  6.  Atu  c.  6,  the  Scots  privy 
council  was  abolished,  and  sunk  into  that  of  Great 
Britain ;  which  for  the  fiiture  is  declared  to  have 
no  other  powers  than  the  English  privy  council  had 
at  the  time  of  the  Union  *• 
ScMion,  6.  A  court  was  erected  by  1 425,  c.  65,  consisting 
of  certain  persons  to  be  named  by  the  King,  out  of 
the  three  estates  of  parliament,  which  was  vested 
with  the  jurisdiction  formerly  lodged  in  the  council ; 
and  it  got  the  name  of  the  Session,  because,  in  place 
of  being  itinerant,  and  without  any  fixed  terms  of 
sitting,  it  was  ordained  to  hold  annually  a  certain 
number  of  Sessions  at  the  places  to  be  specially  ap* 
pointed  by  the  King.  Tliis  court  had  a  jurisdic- 
tion cumulative  with  the  judge-ordinary,  in  spuil- 

■ 

*  Ai  Co  the  powers  of  the  English  Privy  Council,  see  Blaehiom§, 
I.  p.  831. 
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cies,  and  other  possessory  actions,  and  in  debts ;  I.  a  G. 
but  they  had  no  cognisance  in  questions  of  proper-  seadon, 

ty  of  heritable  subjects ;  1457,  c.  6L     No  appeal 

lay  from  its  judgments  to  the  parliament ;  ib.  c.  62. 
The  judges  of  this  court  served  by  rotation,  and 
were  changed  from  time  to  time,  after  haying  sat 
forty  days,  ib,  c.  63,  and  became  so  negligent  in 
the  administration  of  justice,  that  it  was  thought 
necessary,  first,  to  pass  several  acts,  1469,  c.  27, 
1475,  c  68,  ordaining  all  causes  to  be  pursued  be- 
fore the  judges*ordinary,  with  a  power  to  the  par- 
ties aggrieved  by  the  negligence  or  partiality  of  the 
judge,  to  apply  to  the  king  and^council  for  justiat 
and  redress ;  and  at  last,  by  1503»  c.  58,  to  trans- 
fer  die  jurisdiction  that  had  formerly  been  in  the  lege  of 
Session  to  a  council  to  be  named  by  the  King,  call-  ^"^<^ 
ed  the  Daily  CounciL 

7,  Tlie  present  model  of  the  Court  of  Session 
or  College  of  Justice,  was  formed  in  the  reign  of 
James  V.  The  judges  diereof^  who  are,  by  1587, 
c  36,  vested  with  an  universal  civil  jurisdiction, 
consisted  originally  of  seven  churchmen,  seven  lay- 
men, and  a  president,  whom  it  behoved  to  be  a 
prelate ;  org.  1579,  c.  98 :  And  even  after  the  Re- 
formation, parsons,  rectors,  and  other  churchmen, 
were  received  as  judges.  Parochial  ministers  were 
first  disqualified  for  the  office  by  1584,  c.  188. 
Afterwards,  by  1640,  c.  26,  which  extended  the 
prohibition  to  all  churchmen,  the  distinction  of  spi- 
ritoal  and  temporal  judges  was  suppressed :  And 
thougb  that  act  was  not  renewed  after  the  Restora- 
tion, no  clergyman  has  been,  since  that  period,  ad*  T^  jud. 
mitted  to  the  bench.  The  judges  of  Session  have  ^^  *^ 
been  always  received  by  warrants  from  the  crown,  wiiom 
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L  a  7.  His  Majesty,  1579,  c.  93,  seems  to  have  transfer* 
JodgcB  of  red  to  the  court  itself  the  right  of  choosing  their 
^^^'^  ^  own  president ;  and  in  a  sederunt,  recorded  26. 
June  1593,  the  King  condescended  to  present  to 
the  Lords,  upon  every  vacancy  in  the  bench,  a  list 
of  three  persons,  out  of  which  they  were  to  choose 
one;  in  which  form  Mr  John  Preston  of  Fenton 
was  admitted,  8.  March  1595-6,  and  Mr  David 
Macgill  of  Cranston,  S3.  May  1597.  But  his 
Majesty  soon  resumed  the  exercise  of  both  rights, 
which  continued  with  the  crown  till  the  Usurpation ; 
when  it  was  ordained,  that  the  King  should  name 
the  judges  of  the -Session  by  the  advice  of  parlia- 
ment; 1641,  c.  15.  After  the  Restoration,  the  no- 
mination was  again  declared  to  be  solely  in  the  So- 
vereign; .1661,  c.  2* 
j^^j  8.  Though  judges  may,  in  the  general  case,  be 

q^ficft-  named  at  the  age  of  twenty-one  years,  the  Lords  of 
Session  must  be  at  least  twenty-five ;  1598,  c.  1S2 ; 
by  which  statute,  other  qualifications  are  also  re- 
quired to  that  office.  By  1707,  c;.7.  art  19,  no 
person  can  be  named  Lord  of  Session  who  has  not 
served  as  an  advocate  or  principal  clerk  of  Session 
for  five  years,  or  as  a  writer  to  the  signet  for  .ten ; 
And,  in  the  case  of  a  writer  to  the  signet,  he  must 
undergo  the  ordinary  trials  upon  the  Roman  law, 
and  be  found  qi^alified  two  years  before  he  can  be 
Tiicir  trial  named.  Upon  a  vacancy  in  the  bench,  the  King 
presents  the  successor  by  a  letter  addressed  to  the 
Lords,  wherein  he  requires  them  to  try  and  admit 
the  person  presented.  The  Lords,  at  the  desire  of 
Charles  II,  fixed  the  method  of  trial  by  A^  5.  31. 
My  1674*  The  powers  given  them  to  reject  the 
presentee  upon  trial,  1579,  c,  93,  are  taken  away 
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by  10.  Geo.  I.  c.  19,  and  a  bare  liberty  to  remon-    '•  ^  ^ 
strate  substituted  in  its  place.  (1)  Extzaor- 

9.  Besides  the  fifteen  ordinary  judges,  the  King  Lordl 


«^«Vt«MW«kMIMMWHI 


was  allowed  to  name  three  or  four  Lords  of  his 
great  council,  who  inight  sit  and  vote  with  them ; 
15S7,  c.  40.  Upon  a  complaint  made  by  the  Ck>urt 
of  Session,  that  the  Crown  had  exceeded  the  fixed 
number  of  extraordinary  Lords,  James  VI,  by  a 
letter,  recorded  Books  S.  28.  March  1617,  promi- 
sed to  restrict  himself  to  four ;  which  number  was 
from  that  time  never  exceeded.  By  the  said  act, 
10.  Geo.  1,  no  vacancy  happening  thereafter, 
through  the  death  of  any  extraordinary  Lord,  can 
be  supplied.  At  the  first  institution,  ten  Lords 
with  the  President  made  a  quorum;  15ST,  c.  57:  Quorum* 
But  it  appears  from  1587,  c.  44^  that  the  practice 
prior  to  that  statute  had  reduced  the  quorum  to 
nine  ordinary  Lords  *• 

10.  The  appellation  of  the  College  of  Justice  is  Frivi. 
not  confined  to  the  judges,  (who  are  distinguished  j^^i^ 
by  the  name  of  Senators,)  1540,  c.  93,  but  compre-  lege  of 
hend  Advocates,  Clerks  of  Session,  Writers  to  the  ''"•*^*'*' 
signet,  and  others,  as  described.  Act  S.  23.  Feb. 
1687.     Where  therefore  the  College  of  Justice  is    . 
entitled  to  an^  privilege,  it  extends  to  all  the  mem* 
bers  of  the  college.    Besides  the  privilege  mention- 
ed under  the  former  title,  §  14,  they  are  exempted 
from  watching,  warding,  and  other  services  within 
borough,  1592,  c.  153 ;  and  from  the  payment  of 
ministers'  stipends,  and  of  all  customs,  &c.  imposed 

*  A  new  arnrngement  of  the  Court  was  made  by  the  48. 
Gao.  III.  c.  151,  and  by  the  6.  Geo.  IV.  c.  120.  (See  Appendix, 
No.  1.) 

^^ — • ■»• ■ —  ■  II         -I- 

(1)  See  the  case  of  HaUtme  ▼.  Hem  and  Facuky  of  AdvocaUt, 
4.  F^.  ]78S»  RAert$mC$  Appeal  Ca§e9,  422. 
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L  3. 10.  upon  goods  carried  to  or  from  the  city  of  Edin« 
Juriadic-     bufgh ;  said  Act  S.  *•  (1 ) 

^^^^^  11.  Though  the  jurisdiction  of  the  .Session  be 
crimes;  properly  limited  to  civil  causes^  1537,  c.  39,  the 
judges  have  always  sustained  themselves  as  compe* 
tent  to  the  crime  of  falsehood,  either  from  its  ne- 
cessary connection  with  civil  right,  or  perhaps  be* 
cause  the  summary  proceedings  of  the  Court  of 
Justiciary  were  not  well  adapted  to  the  tedious 
proofs  frequently  brought  in  improbation,  when 
pursued  in  the  indirect  manner.  Where  the  fidse- 
hood  is  alleviated  by  favourable  circumstances,  the 
Judges  themselves  inflict  the  punishment  by  im- 
prisonment, fine,  &c. ;  but  where  it  deserves  dtfatk 
or  demembration,  they,  after  finding  the  crime  pro- 
ved, remit  the  criminal  to  the  Court  of  Justiciary.  (2) 
Special  statute  has  given  to  the  Court  of  Session 
jurisdiction  in  contraventions  of  lawburrows,  de- 
forcements and  breach  of  arrestments ;  1581,  c.  1 17. 
118.  And  they  have  been  in  use  to  judge  in  bat* 
tery  pendente  litc^  and  in  usury,  though  statute 

*  Thete  privileges  were  lately  called  in  question  by  the  magl^ 
trates  of  Edinburgh ;  and  being  sustained  by  the  Court  of  Session, 
fFac»  CoiB.  iz.  Append.  No.  1.)  the  cause  was  appealed  to  the 
House  of  Lofds,  where  the  decree  of  the  Session  was  afBrmedy 
and  the  privileges  of  the  College  of  Justice  solemnly  ratiSed ;  25, 
March  1790. 


(1)  See  Sou's  Hiatoricd  Account  of  the  PrivUtgeM  of  the  CoUegt 
of  Justice, 

(2)  In  modern  practice  forgery  is  not  prosecuted  crtsitna^  in  tlie 
Court  of  Session,  but  before  the  Court  of  Justiciary.  The  pro- 
ceedings before  the  Court  of  Session,  in  cases  of  forgery,  are  now 
merely  ad  ewilem  ejffhctum,  to  set  aside  the  forged  writing. 
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seems  to  have  excluded  them ;  1594^  c  219, 1597,   i.  3.  ii. 

I2»  In  certain  civil  causes  the  jurisdiction  of  the  ^V^  ^^ 
Session  is  exclusive  of  all  inferior  jurisdictions ;  as  ui  dvU 
in  dedarators  of  property,  and  other  competitions  <»<"^ 
of  heritable  rights,  provings  of  the  tenor,  ceswmea 
bcnorum^  restitution  of  minors,  reductions  of  dcs 
crees  or  of  writings,  sales  of  the  estates  of  minors  or 
bankrupts,  &c  In  a  second  class  of  causes,  their 
jurisdiction  can  be  only  exercised  in  the  way  of  re- 
view, after  the  cause  is  brought  irom  the  inferior 
conr^  as  in  maritime  and  consistorial  causes,  which 
must  be  pursued  in  the  first  instance  before  the 
admiral  or  commissary ;  and  in  actions  below  two 
hundred  merks,  (2)  which  must  be  commenced  be- 
fore the  judge-ordinary;  1672,  c.  16.  $  16,  Omr 
eenmg  the  Session,  In  all  civil  actions  which  fall 
under  neither  of  these  clauses,  the  jurisdiction  of 
the  Session  is  concurrent,  even  in  the  first  instance, 
with  that  of  the  judge-ordinary.     The  Session  may  The  Ses« 

proceed  as  a  court  of  equity,  by  the  rules  of  con-  "**"  "  t 
.  •        u  *•        *i.     -:  n  J     •  •       court  of 

science,  m  abatmg  the  ngour  ot  law,  and  givmg  equity. 
lud  in  proper  cases  to  such  as  in  a  court  of  law  can 
have  no  remedy :  And  this  power  is  inherent  in  the 
supreme  court  of  every  country,  wher^  separate 
courts  are  not  established  for  law  and  for  equity.  (S) 

18.  'the  supreme  criminal  judge  was  styled  the  justidtr. 
Justiciar,  and  he  had  anciently  an  universal  civil 
jurisdiction,  even  in  matters  of  heritage ;  R.  M.  L  1. 


(1)  By  1696,  c.  5,  the  Court  of  Sesftion  has  the  cogniiance  of 
Ihradvlent  baokruptcy.     Sm  1.  Hume,  503,  2d  edit. 

(2)  Now  extended  to  £.25  Sterling,  by  50.  Geo,  III.  c.  112r 

f  2& 

(3)  See  Did,  t.  JyriadkHWj  Dir.  IV. 
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Court  of 
Justiciary. 


I.  a  13.  c.  5.  §  3.  4 ;  /.  2.  c.  16.  §  37.  He  was  obliged  to 
Justiciar,  hold  two  justice  coul'ts  or  ayres  yearly,  at  Ediiv- 
'  burgh  or  Peebles,  where  all  the  freeholders  of  the 

kingdom  were  obliged  to  attend ;  Q.  AtL  c.  79. 
Besides  this  universal  court,  special  justice-ayres 
were  held  in  all  the  di£Perent\shires  in  the  kingdom 
twice  in  the  year ;  SiaL  R.  III.  c.  SO,  1440,  c.  5, 
&c.     These  last  having  gone  into  disuse^  his  Ma- 
jesty was  authorised,  1587,  c.  81,  either  by  himself 
or  his  justice-general,  to  name  eight  deputies,  two 
for  every  quarter  of  the  kingdom,  who  should  make 
their  circuits  over  the  whole  in  April  and  October* 
14.  The  office  of  deputies  was  suppressed  by 
1672,  c.  16;  and  five  Lords  of  Session  were  add- 
ed, as  commissioners  of  Justiciary,  to  the  Justice- 
general  and  Justice*clerk.    The  Justice-general,  if 
present,  is  constant  president  of  the  court,  and  in 
his  absence  the  Justice-clerk.   This  statute  divides 
the  kingdom  into  three  districts,  and  appoints  two 
of  Uie  judges  of  the  new-erected  court  to  hold  cir- 
cuits in  certain  boroughs  of  each  district,  once  a 
year,  in  May.  Soon  after  the  Union,  circuit  courts 
were  appointed  to  be  held  twice  in  the  year  by  6. 
Ail  c.  6.    Afterwards  they  were,  by  10.  An.  c.  33, 
brought  back  to  the  regulation  of  1672 ;  and  now 
again,  by  the  late  jurisdiction  act,  20.  Geo.  II,  they 
are  to  be  held  twice  in  the  year ;  with  a  power  to 
his  Majesty  to  add  to,  or  alter,  the  places  or  dis- 
tricts at  which  these  courts  are  to  be  held,  and  ap- 
point their  times  of  meeting.     One  judge  may,  by 
the  last-quoted  statute,  proceed  to  Business  in  the 
absence  of  his  colleague. 
tioD  o/"         15.  By  St  AL  c,  14.  §  2,  the  crimes  of  robbery. 
Justiciary   rape,  murder,  and  wilful  fire-raising  (the  four  pleas 

of  the  crown,)  are  said  to  be  reserved  to  the  King's 

2 


Circuit 
courts* 


/ 
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Coart  of  Jiutictary ;  but  the  only  crime  in  which,  I.  3.  15. 
dt  praxij  the  jurisdiction  of  Justiciary  became  at  jurisdic- 
last  excluBiTe  of  all  inferior  criminal  iurisdiction,  ^.<>p<>^ J*'^ 

•»  ticiary> 

was  that  of  high  treason ;  Mack.  Crim.  Hi.  Jurisd. 

^Beg.  Treason  is,  since  the  Union,  triable,  not 
only  by  the  Justiciary,  but  by  special  commission  of 
oyer  and  terminer^  in  which  three  of  the  Lords  of 
Justiciary  must  be  named,  whereof  one  to  be  of  the 
quorum;  7.  A^  c.  dl.  The  Court  of  Justiciary, 
when  sitting  at  Edinburgh,  has  a  power  of  advoca- 
ting eauses  from  all  inferior  criminal  judges,  and 
of  suspending  Aeir  sentences.  Formerly,  the  Court 
of  Session  assumed  the  power  of  advocating  crimi- 
nal causes  from  inferior  courts,  not  only  on  incom* 
potency,  but  iniquity,  in  order  again  to  remit  them 
to  the  proper  judge :  But  the  Session  has  not  in- 
terposed in  such  advocations  since  the  Justiciary 
was  new-modelled  by  statute  16T2.  (1) 

16*  The  circuit^court  has,  by  the  late  jurisdlc-  New  pow. 
tion  act,  a  power  given  them  to  judge  in  all  crimi-  ^  ^^^'* 
nal  caiBses  which  do  not  infer  death  or  demembra- 
tion, upon  appeal  firom  aoiy  inferior  court  within 
their  district.  By  the  same  statute,  a  supreme  ci- 
vil jurisdiction  is  also  given  to  them,  by  way  of  ap- 
peal, in  all  causes  not  exceeding  £i  12  Sterling,  (2) 
m  which  their  decrees  are  not  subject  to  review ; 
but  no  appeal  is  to  lie  to  the  circuit  till  the  cause 
be  finally  determined  in  the  inferior  court.     This 


(1)  See  Btny  t.  Wtiker  and  Boger,  17.  Jan.  1809,  Fac.  CoU. 
p.  79. 

(2)  Now  extended  to  L.  25  Sterling,  by  the  54.  Geo.  III.  c.  67. 
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L  a  16»   last  branch  of  the  act  was  only  temporary,  but  is 
Ezcbequer.  now  made  perpetual  by  31.  Geo.  II.  c.  tc&  (1) 

17.  The  Scots  Court  of  Exchequer,  as  the  King's 
chamberlain^court,  judged  in  all  questions  of  the 
revenue.*    By  6.  jbt,  c.  26.  (passed  in  pursuance  of 
1707,  c.  7.  art.  19.),  that  court  is  abolished,  anda 
new  court  erected,  consisting  of  the  Lord  High 
Treasurer  of  Great  Britain,  and  a  Chief  Baron» 
with  four  other  Barons  of  Exchequer ;  which  ba- 
rons are  to  be  made  of  Serjeants  at  law,  English 
barristers,  or  Scots  advocates  of  five  years  standing. 
All  the  privileges  belonging  to  the  College  of  Jus- 
tice are  communicated  to  the  Barons  and  other 
members  of  this  court,  and  the  counsel  entitled  to 
practise  in  it  are  such  as  can  practise  before  the 
courtsc^  Westminster,  or  the  court  of  Session.  This 
court  has  a  privative  jurisdiction  conferred  upon  it, 
as  to  the  duties  of  customs,  excise,  or  other  reve- 
nues appertaining  to  the  King  or  Prince  of  Scot- 
land, and  as  to  all  honours  and  estates  that  may 
accrue  to  the  Crown ;  in  which  matters,  they  are 
to  judge  by  the  forms  of  proceeding  used  in  the 
English  court  of  Exchequer,  under  the  following 
limitations ;  that  no  debt  due  to  the  crown  shall 
affect  the  debtor's  real  estate  in  any  other  manner 
than  such  estate  may  be  afiected  by  the  laws  of 
Scotland,  .<see  Fac.  CM.  112.),  and  that  the  vali- 
dity of  the  Crown's  titles  to  any  honours  or  lands 
shall  continue  to  be  tried  by  the  Court  of  Session. 
The  Barons  have  the  powers  of  the  Scots  court 
transferred  to  them,  of  passingthe  accounts  of  sbe- 


(1)  Ai  to  the  jurisdiction  of  the  Justiciary,  and  other  Crimhiat 
Courts,  see  Humeri  Crinmud Law,  (vol.  ii.  c.  1.  (2d  edit) 
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tiSsj  or  other  officers  who  have  the  execution  of  I-  ^  ^'^^ 
writs  issuing  from,  or  returnable  to,  the  Court  of  Exchequer. 
Exchequer,  and  of  receiving  resignations,  and 
passing  signatures  of  charters,  gifts  of  casualties, 
&C.  But  though  all  these  must  pass  in  Exchequer, 
it  is  the  Court  of  Session  only  who  can  judge  of 
their  preference,  after  they  are  completed ;  1661, 
€.  59.     See  Stoves  Deci$.  14^  June  1665  ♦.  (1) 

18.  The  jurbdiction  of  the  Admiralty  in  maritime  Admiral, 
causes,  was,  of  old,  concurrent  with  that  of  the  jl^l""!" 
Session.  It  has  the  title  of  Sovereign  given  to  it 
by  1609,  c.  15,  and  is  much  enlarged  by  1681, 
c.  16,  whereby  the  High- Admiral  is  declared  the 
King^s  Justice^General  upon  the  seas,  on  fresh  wa-  criminal, 
ter  within  the  flood-mark,  and  in  all  harbours  and 
creeks.  His  civil  jurisdiction  extends,  by  this  andcinL 
statute,  to  all  maritime  causes,  and  so  comprehends 
questions  of  charter-parties,  freights,  salvages,  bot- 
tomries, &C.  He  exercises  his  supreme  jurisdiction 
by  a  delegate,  the  Judge  of  the  High  Court  of  Ad* 
miralty ;  and  he  may  also  name  inferior  deputies, 
whose  jurisdiction  is  limited  to  particular  districts, 
and  whose  sentences  are  subject  to  the  review  of 
the  High  Court.  In  causes  which  are  declared  to 
fall  under  the  Admiral's  cognisance,  his  jurisdiction 
is  sole;  insomuch,  that  the  Session  itself,  though 
they  may  review  his  decrees  by  suspension  or  re- 
duction, cannot  carry  a  maritime  question  from 
him  by  advocation :  Yet  the  Session  may  advocate 

*  Ab  to  tlie  extent  of  this  jurisdiction,  see  Karnet*  HtsL  Law- 
Tracts  (Courts)  ;  also  decision  in  the  case  of  Mungo  CampbeU, 
rM'Ltntrinj  Ko.  84.) 


(I)  See  as  to  jurisdiction  of  Exchequer,  Diet,  v.  Juriadieiicn, 
Dir.  X. 
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.  Jp  3.  16.  causes  from  inferior  admiralties^  in  order  to  r^nic 
Aflmin),    them  to  the  Judire  of  the  Hiirb  Court.     The  ad- 

».    .     •  o  o 

diction.       mu'^l  has  acquired,  by  usage,  a  jurisdiction  in  mer- 

'  cantile  causes,  even  where  they  are  not  strictly 

jnaritime,  cumulative  with  that  of  the  jodge-oxdi- 
nary;  F.  19i  Jtifyl706,  T«nite0^(l)  TbeJuria- 
diction  of  the  Commissaries  of  Edinburgh,  which 
is  as  properly  supreme  as  that  of  the  High  Admir 
>  ral,  is  explained  below,  L  5.  $  24,  25.  (2) 

Seals  of  1  ^*  -^li  OUT  Supreme  courts  have  seals  or  signets, 

^^^'  proper  to  their  several  jurisdictions*  The  Courts 
of  Session  and  Justiciary  used  formerly  the  same 
signet,  which  was  called  the  King's,  because  the 
writs  issuing  from  thence  run  in  the  King's  name ; 
and  though  the  Justiciary  got  at  last  a  separate  sig- 
net for  itself,  yet  that  of  the  Session  still  retains  the 
appellation  of  the  King's  Signet.  In  thb  office  are 
sealed  summonses  for  citation,  letters  of  executorial 
diligence,  or  for  staying  or  prohibiting  of  diligence^ 
and  generally  whatever  passes  by  the  warrant  of 
the  Sesnon^  and  is  to  be  executed  by  the  ofltcers  of 
the  court.  All  these  must,  before  sealing, 
ed  by  the  wriUrs^  or  (as  they  are  called  in  our 
cietit  statutes^  1587,  c^  59.  el  9eqq.)  derks^  of  the  sig- 
net :  But  letters  of  diligence,  where  they  are  grant* 
ed  in  a  depending  process,  merely  for  probiltiony 

*  Such  as  actions  on  Bills  of  Exchange,  KUk,  p.  800 ;  Fac. 
CtXL  Tiii.  16Dl  But  adtniral^e^ules  have  no  jurndictioB  in  causes 
meraiy  mefcantU^  iM  iv«  7^  (p.  ^(7.)  ^ 

(V)  As  to  the  jurisdiction  of  the  Admiral,  see  Did,  ▼.  JWit- 
diction^  Div.  VI. 

(2)  A  new  court  was  established  by  the  55^  Oeg.  III.  e.  4e» 
and  declared  to  be  perpetual,  and  to  form  a  permanent  part  of  the 
judicial  ectablishment  of  Scotland,  by  the  59.  Oeo.  III.  c.  35,  for 
the  trial  of  civil  causes  by  Jury.  AbatiMctft  of  th««e  Btfttutet  are 
given  in  tlie  Appendix,  No.  I  If. 
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though  tbey  pass  by  the  signet,  must  be  subscribed  i.  S.  19. 
by  a  clerk  of  Session.     The  clerks  of  the  signet  seais  of 
also  prepare  and  subscribe  all  siffnatures  of  char*  ^"^' 
ten,  or  other  royal  grants,  which  pass  in  Exche- 
cpier.  An  account  of  the  several  seals  under  'which 
grants  by  the  Crown  ought  to  pass,  shall  be  given 
below,  II.  5.  §  d8«  ei  9eqq. 


TIT.  IV. 

OF  THS  INFERIOR  JUDGES  AND  COURTS  OF  SCOT-    . 

LAND. 

Sheriff,  (from,  reemy  governor,  and  sheerj  to  cut  Sheriff; 
or  divide,)  is  the  Judge-ordinary  constituted  by  the 
Crown  over  a  particular  division  or  county.     Oar. 
kings  sometimes  erected  certain  lands,  which  were 
only  parts  of  a  county,  and  at  other  times  royal 
boroughs,  with  the  jurisdiction  of  sheriff-ship  with-  bis  juris. 
in  themselves ;  in  which  case,  the  judge  of  the  pri-  ^^^^^  J 
vileged   territory  had  a  jurisdiction,  cumulative 
with  the  jurisdiction  of  the  sheriff  of  that  county 
within  which  it  was  locally  situated.     The  sheriff's 
jurisdiction,  both  civil  and  criminal,  was,  in  an,- 
cieot  times,  nearly  as  ample  within  his  own  terri- 
tory, as  that  of  the  Supreme  Courts  of  Session  and 
Justiciary  was  over  the  wh(de  kingdom ;  for  he  re-      .     ^ 
ceived  in  his  court  the  four  pleas  of  the  Crown,  andently ; 
murder,  robbery,  rape,  and  fire-raising,  when  au- 
thorised by  the  Justiciar^  SL  GtU.  c.  2.  §  5,  and 
he  judged  in  declarators  of  property  or  pleas  of 
right,  and  in  other  questions  of  the  greatest  im- 
portance; IL  M.  L  1,  c.  S.  et  6.     And,  even  after 
his  jurisdiction  came  to  be  more  limited,  it  retain** 
ed  for  some  time  this  mark  of  supreme,  that  causes 
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I.  4.  1.  were  carried  for  review  from  the  baron-courts  of 

jurisdic-  subject  superiors,  to  the  sheriiF-court,  as  the  King's 

IhTriff.  baron-court ;  1603,  c.  95. 


M»Wtfi#«Mi«W>«tfW«M# 


2.  The  sberifF,  to  this  day,  judges  in  all  actions 
atpmrau'^P^^  contracts,  or  other  personal  obligations,  to 
the  greatest  extent,  whether  the  suit  be  brought 
against  the  debtor  himself,  or  against  his  repre- 
sentative,— in  forthcomings, — ^in  poindings  of  the 
ground, — ^in  mails  and  duties, — and  in  all  possessory 
actions,  as  removings,  ejections,  spuilzies,  &c. ; — ^in 
all  brieves  issuing  from  the  chancery,  as  of  inquest, 
terce,  division,  tutory,  &c. ; — and  even  in  adjudica- 
tions of  land-estates,  when  proceeding  on  the  re- 
nunciation of  the  apparent  heir*^.  His  present 
criminal  jurisdiction  extends  to  certain  capital 
crimes,  as  theft,  and  even  murder,  though  it  be  one 
of  the  pleas  of  the  crown,  1426,  c.  91,  1491,  c.  28 ; 
and  he  is  competent  to  most  questions  of  public 
police,  and  has  a  cumulative  jurisdiction  with  jus- 
tices of  the  peace  in  all  riots  and  breaches  of  the 
ppacef.  (1) 
His  mi-  3.  Sheriffs  have  a  ministerial  power,  in  virtue  of 
powers.  which  they  were  anciently  employed  in  sending 
written  copies  of  the  law  to  prelates,  barons,  and 
boroug}is,  before  the  art  of  printing,  1425,  c.  67  • 
and  to  this  day  they  return  juries,  in  order  to  the 

*  But  in  no  other  adjudicatioos,  exoq>t  perhaps  adjudicationtin 
implement.     See  infroi  II.  12.  21. 

f  He  has  also  a  cwnulative  jurisdiction  with  magistrates  within 
borough,  Fac.  €60,  xii.  27 ;  11.  Jtdy  1606,  Kings  contra  Bortk" 
wkh  t  contrary  to  Foe,  C6U.  i.  45. 

—  — ■ — ■ ■  ■ . — — .— 

(1)  As  to  the  cruntmi/ jurisdiction  of  sheriffs,  see  Hume's  Cri- 
minal Law,  vol.  ii.  p.  57-59  et  seq.  (2d  edit.)  As  to  the  eM  ju^ 
rtsdiction,  see  Diet.  v.  JuriMdktian,  Div.  XIV. 
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trial  of  causes  that  require  juries.  The  writs  for  !•  4^  a 
electmg  members  of  parliament  have  been,  since  Sheriff's 
the  Union,  directed  to  the  sherifis ;  who,  after  they  "■™**»««^ 

•^  powers* 

are  executed,  return  them,  to  the  crown-office  from 


whence  they  issued.  They  also  execute  writs  is* 
suing  from  the  Court  of  Exchequer :  And  in  ge- 
neral take  care  of  all  estates,  duties,  or  casualties 
that  fall  to  the  Crown  within  their  territory,  for 
which  they  must  account  to  the  Exchequer. 

4w  A  Lord  of  RegaUty  was  a  magistrate,  who  Lord  of 
had  a  grant  of  lands  from  the  Sovereign,  with  royal  "^S****!  '* 
jurisdiction  annexed  thereto.     No  lands  could  be 
comprehended  under  this  grant,  which  did  not  be- 
long, either  in  property  or  superiority,  to  the  gran- 
tee.    His  civil  jurisdiction  was  equal  to  that  of  a 
sheriff;  his  criminal  extended  to  the  four  pleas  of 
the  Crown ;  for  it  was  equal  to  that  of  the  Justi- 
ciary as  to  every  crime  except  treason;  Mack. 
Crim.  Juried,  of  Regal.  §  1.  5.     He  had  a  right  to  his  right 
repkdge  or  redaim  all  criminals,  subject  to  his  ju-    .„'*^ 
risdiction,  from  any  other  competent  court,  though 
it  were  the  Justiciary  itself,  to  his  own ;  at  least  till 
1OT2,  c.  16.     He  who  used  this  right  was  obliged 
to  give  caution  to  the  court  from  whom  the  crimi- 
nal was  repledged,  that  justice  should  be  minister- 
ed by  himself;  in  which,  if  he  failed,  he  forfeited 
his  rights  of  holding  couits  for  a  year,  and  the  first 
judge  might  again  take  up  the  cause,  and  if  the 
delinquent  did  not  appear,  the  cautioner  or  secu- 
rity was  to  answer  for  him ;  Q.  AtL  c.  8.  $  6,  7. 
He  had  also  right,  according  to  the  most  common  his  right  to 
opinion,  to  the  single  escheat  of  all  denounced  per-  ^\""^*Jj 
sons  residing  within  his  jurisdiction,  even  though  delin- 
such  privilege  had  not  been  expressed  in  the  grant  ^"«"**    * 
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of  regality.  As  this  ample  jurisdictioa  was  attend* 
ed  with  too  great  power  and  inflneiice,  a  stop  wa^ 
put  to  fiurther  grants  of  regality,  without  consent 
of  Parliament,  by  1455,  e.  4S ;  notwithstanding 
which,  our  Sovereigns  continued  to  niake  new 
grants,  that,  for  the  greatest  part,  were  eith»  oovt' 
finned  by  ratifications  of  Parliament,  or  fortified 
by  the  immemorial  exercise  of  the  junsdiction* 

5.  The  SUwart  was  the  magistrate  appointed  by 
the  King  over  such  reality  lands  as  happened  to 
fall  to  the  Crown  by  forfeiture!  &c ;  and  there- 
fore the  Stewart's  jurisdiction  was  equal  to  that  of 
a  regality.  The  two  stewartries  of  Kirkcudbright, 
and  of  Orkney  and  Zetland,  make  shires  or  conn* 
ties  by  themselves,  and  send  each  a  reprea^itative 
to  Parliament  Where  lands,  not  erected  ii^  a 
regality,  fell  into  the  King's  hands,  be  appointed  a 
Bailie  over  them,  whose  ji^risdicUon  was  equal  to 
that  of  a  sheriff. 

6.  By  the  late  jurisdiction  act,  20.  Geo*  IL  c.  43, 
all  heritable  regalities  and  bailieries,  and  all  such 
heritable  sheriff-ships  and  stewartries  as  were  oj(ily 
parts  of  a  shire,  are  dissolved ;  and  the  powers  for- 
merly vested  in  them  are  made  tp  devolve  upon 
such  of  the  King's  courts,  as  these  powers  would 
have  belonged  to,  if  the  jurisdictions  dissolved  had 
never  been  granted.  All  sheriff-sfaifMS  and  Stewart* 
ries  that  were  no  parts  of  a  shire,  where  they  had 
been  granted  either  heritably  or  for  life,  are  r^si^ 
med  and  annexed  to  the  Crown.  No  high  sheriff 
or  Stewart  can  hereafter  judge  personally  in  any 
cause.  One  sheriff  or  Stewart  deputy  is  tp  be  a^ 
pointed  by  the  King  in  every  shire,  who  mpst  be 
an  advocate  of  three  years  standing;  ami  after  a 


AND  COURTS  OF  SCOTLAND.  41 

certain  term  not  yet  expired  *$  all  comoussiona  to    i.  4.  g. 
these  deputies  are  to  be  granted  for  life.  sbeiifis 

7.  Formerly  the  jorisdiotion  of  sheriff  must  have  "•y  ^^ 

^         "L  courts  any 

been  exercised  at  the  bead  borough  of  the  shire ;  where 
bat,  by  tbe  foresaid  act,  sheriffs  and  Stewarts  depute  ]][|^°  ^^ 

have  a  power  to  name  a  substitute  or  substitutes  ''*■■■ 

during  pleasure,  either  over  the  whole  shire,  or 
within  such  a  particular  district  as  shall  be  meii- 
tioned  in  the  substitution;   and  they  may  hold 
courts  at  any  place  within  the  shire,  upon  pre- 
▼ions  notice,  to  be  published  at  the  several  churches 
within  the  district  where  the  court  is  to  be  held. 
After  this  statute,  several  diligences  continued  to  But  diii. 
be  executed  at  the  head  boroughs  of  regalitie^  and'  musTbe 
stewartries,  though  there  could  not  possiUy  be  published 
any  record  kept  in  these  abolished  jurisdictions,  bead  bo- 
in  whidi  diligences  might  be  registered :  such  exe-  ■'^"Sb* 
cutions  were  therefore  prohibited  by  AetS.  29.  Feb. 
1752.     No  sheriff  could  have  sat,  by  our  former 
law,  during  the  vacation  of  the  Session,  without  a 
dispensation  from  the  Lords,  until  Michaehnas 
bead-court,  which  was  considered  as  the  begin- 
ning of  the  sheriff's  session ;  but  by  this  statute, 
sherifls-depute,  and  their  substitutes,  may  sit  at  all 
times,  and  in  all  causes,  without  dispensation. 

8.  The  appanage,  or  patrimony  of  the  Prince  of  Prince  of 
Scotland  has  been  long  erected  into  a  regality  ju-    ^°  ^^ 
risdictioB^  called  the  principality.    It  is  personal 

to  the  King's  eldest  son,  upon  whose  death  or  suc- 
cession it  returns  to  the  Crown.  The  Prince  has, 
or  may  have,  his  own  chancery,  from  which  his 


•  The  t&rm  here  aHud^  to  was  seven  years  from  2&  March 
174a.  Itwaa  coDtinued  £ar  fifteen  yeare  longer,  by  SS.  Geo.  II. 
c  7 ;  after  which  sheriffs  were  to  hold  Ifaeir  commissions  ad  vttom 
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L  4.  8.     writs  issue,  and  may  name  his  own  chamberlain  and 
Prince  of   other  officers  for  receiving  and  managing  his  re^e- 
^^  *"  •    nue.   The  vassals  of  the  Prince  are  entitled  to  elect, 
or  to  be  elected,  members  of  Parliament  for  coun- 
ties, equally  with  those  who  hold  of  the  Crown, 
jusdcw  of      9.  Justices  of  the  Peace  are  magistrates  named 
epMce.   j^y  ^^  Sovereign  over  the  several  counties  of  the 
kingdom,  for  the  special  purpose  of  preserving 
Extent  of  the  public  peace.     Their  power  by  1609,  c.  7, 
of^iic*^  reached  little  farther  than  to  bind  over  disorderly 
persons   for  their   appearance  before  the  Privy 
Council  or  Justiciary;  but,  by  1617,  c.  8,  and 
1661,  c.  38,  they  are  specially  directed  to  judge 
in  breaches  of  the  peace,  and  in  most  of  the  laws 
concerning  public  policy.  They  may  compel  work-* 
men  or  labourers  to  serve  for  a  reasonable  fee,  (1) 
and  they  can  condemn  masters  in  die  wages  due 
to  their  servants,  which  is  the  only  point  of  civil 
jurisdiction  given  them  by  these  statutes  *.     By 

*  By  a  temporary  tUU.  35.  Gto,  III.  c.  123;  a  juriadiction  was 
conferred  upon  the  Justices  in  causes  arising  out  of  personal  con- 
tract or  obligation,  where  the  debt  or  demand  does  not  exceed  £.40 
Scots,  exclusive  of  costs.  Tlie  act  is  rendered  perpetual,  and  great- 
ly amended,  by  39.  and  40.  Gw,  IIL  c.  46^  by  which  the  amount 
of  the  debt  ordained  cognisable  in  such  courts  is  raised  to  £,6  Ster- 
ling, exclusive  of  costs.  In  such  causes,  the  judges  proceed  in  a 
summary  way,  pointed  out  by  the  act,  which,  being  attended  with 
most  beneficial  effects,  is  liberally  interpreted  ;  Fae»  CoO,  xi.  280; 
xii.  75.  And  by  statute  6.  Geo.  IV.  c.  24^  sberiff-courU  are 
also  authorised  to  proceed  in  a  summary  way  in  regard  to  the  reco- 
very of  small  debtflu  (See  an  abstract  of  these  statutes  in  Appen- 
dix, No.  VI.) 


(1)  By  the  5a  Geo.  III.  c.  40,  every  existing  statute  authori- 
sing or  empowering  Justices  of  the  Peace,  or  magistrates  of  borou^s 
'*  to  rate  wages,  or  fix  prices  of  work  for  artificers,  labourers  and 
**  craftsmen/'  is  repealed. 
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1669|C.  16,  they  have  power  to  judge  in  questions  I*  4-  9* 
of  highways,  which  must  be  twenty  feet  broad  at  Juetices.- 
least,  excluding  the  ditches  on  both  sides ;  to  call 
out  the  tenants,  with  their  cottars  and  servants,  to 
perform  six  days'  work  yearly  for  upholding  them ; 
and,  in  conjunction  with  the  heritors,  to  assess  the 
shire  in  the  sum  necessary  for  that  purpose,  and 
for  building  and  repairing  bridges,  not  exceeding 
10s.  upon  every  £.100  Scots  of  valuation ;  part  of 
which  may  be  applied,  where  a  high  way  is  to  be 
made  upon  new  ground,  to  compensate  the  loss  of 
the  proprietor,  through  whose  ground  the  new 
road  is  to  be  carried.  But  the  commissioners  of 
supply  are  now  joined  with  the  justices  in  that  part 
of  their  jurisdiction ;  6.  Geo.  I.  c.  30  *. 

10.  To  prevent  collision  between  Justices  of  the  Their 
Peace  and  other  Judges,  they  are  enjoined  not  to  l^T^^  °^ 
cite  any  party  to  their  court  till  fifteen  days  are  ex-  coum. 
pired  from  his  committing  the  offence.     The  act 
1661  ordains  them  to  meet  four  times  in  the  year, 
with  power  to  continue  or  adjourn  these  quarterly 
meetings  to  such  day  and  place  as  shall  be  most 
convenient ;  but  they  hold  common  courts  at  any 
time,  and  in  any  place  within  the  shire,  though  not 
by  way  of  adjournment  of  the  quarter-sessions.   In 
the  quarter-sessions,  which  are  always  held  at  the 
head  borough  of  the  county,  the  justices  have,  in 
the  common  case,  been  in  use  of  reviewing  the  sen- 
tences pronounced  in  their  intermediate  meetings, 
which  dUre  frequently  called  special  sessions.   Conr  Constat 
stable8  are  the  proper  officers  for  executing  their    ^ 
orders.    They  have  powers,  by  the  act  above  cited, 

• 

*  TIm  act  1 1.  Geo.  III.  c.  53,  appoints  two  general  yearly  meet. 
tngSf  for  the  businesi  of  the  highways. 
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to  suppress  tumults  with  the  assistance  of  die  aeigb- 
bourhood ;  and  to  apprehend  delinquents,  and  those 
who  can  give  no  good  account  of  themselves,  and 
carry  them  to  the  next  Justice.  Any  one  Justice 
may,  by  proper  warrants  of  commitment,  imprison 
delinquents  in  order  to  trial,  or,  by  a  warrant  to  a 
constable,  ordain  suspected  houses  to  be  searched, 
and  suspected  persons  to  be  brought  before  him,  in 
order  to  their  examination,  or  to  give  security  for 
their  good  behaviour. 

1 1.  By  6.  An.  c.  6,  our  Justices  of  die  Peace,  over 
and  above  the  powers  committed  to  them  by  the 
laws  of  Scotland,  are  authorised^  to  exercise  what- 
ever belonged  to  the  office  of  an  English  Justice  of 
the  Peace,  in  relation  to  the  public  peace.  From 
that  time,  the  Scots  and  the  English  commissions 
have  run  in  the  same  style,  which  contain  powers 
to  inquire  into,  and  judge  in  all  capital  crimes, 
witchcrafts,  felonies,  and  several  others  q!>ecially 
enumerated,  with  this  limitation  subjoined,  tffwhkh 
JtuHets  cfthe  Peace  may  knqfislfy  inquire :  But,  in 
cases  of  difficulty,  they  shall  not  proceed,  unless 
one  of  the  King's  Judges  be  present ;  which,  when 
applied  to  our  law,  must  signify  one  of  the  Lords 
of  Justiciary.  These  commissions  bear,  that  two 
Justices  shall  make  a  quorum  in  the  trial  of  crimes, 
&c.  And,  therefore,  though  by  the  laws  of  Scot* 
land  three  were  required,  and  though,  by  the  above* 
quoted  act,  6.  An.,  the  forms  of  trial  were  to  conti- 
nue as  formerly,  two  Justices  can  now  con^tute  a 
court ;  Dec.  1790,  Reid  *.  Special  statute  has  gi<> 
ven  the  cognisance  of  several  matters  of  excise  to 

•  Flic.  CoQ.  iL  No.  230.  Tliis  is  also  the  case  under  the  Jtel. 
35.  Geo,  III.  c.  123,  and  39.  and  4a  Geo.  III.  already  quoted* 
commonly  called  the  SmaU  Debt  Jets, 
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the  Justices,  in  which  their  sentences  are  final.  See  i-  4^*  1 1* 
25.  Jan.  17 10,  Patemn.  (1)  Boi^ghs. 

12.  A  tenwE^  IS  a  body  corporate,  made  up  of 
the  inhabitants  of  a  certain  tract  of  ground  erected 
by  the  Sovereign,  with  jurisdiction  annexed  to  it. 
Boroughs  are  erected,  either  to  be  holden  of  the 
Sovereign  himself,  which  is  tlie  general  case  of 
royal  boroughs,  or  of  the*  superior  of  the  lands 
erected,  as  boroughs  of  regality  and  barony.  Bo* 
ron^9*royal  have  power  by  their  charters  to  choose 
annoally  certain  office-bearers  or  magistrates ;  and, 
in  boroughs  of  regality  and  barcHiy,  the  nomina- 
tion of  magistrates  is,  by  their  charter,  lodged, 
sometimes  in  the  inhabitants,  sometimes  in  the  su*- 
perior.  Bailies  of  boroughs  have  jurisdiction  in 
matters  of  debt,  services,  and  questions  of  posses- 
sion betwixt  the  inhabitants.  Their  criminal*  ju- 
risdiction extends  to  petty  riots ;  and,  by  special 
statute  to  reckless  (not  intended)  fire-raising;  1436, 
c  75.  Boroughs-royal  had  anciently  the  same  pri- 
vil^^  with  regaliUes,  of  repledging  from  the  Jus- 
ticiary or  Sherifi^;  for  which  see  L.  B.  c.  61.  $  1. 
and  1488,  c.  1.  The  Dean  of  Guild  is  that  ma-  Dean  of 
gistrate  of  a  royal  borough,  who  is  head  of  the  ^^^^^ 
merchant  company;  he  has  the  cognisance  of  mer- 
cantile causes  within  borough,  159S,  c.  184,  and 
the  inspection  of  buildkigs,  that  they  encroach  nei- 
ther on  private  pl^opetty  nor  on  the  public  streets ; 
and  he  may  di^CA- insufficient  houses  to  be  pulled 
down.  Ifis  jurisdiction  has  no  dependence  on  the 
court  of  the  borough  or  bailie  court ;  Durkj  21. 
Jvfy  1631,  AdoBmm,    By  the  late  jurisdiction-act. 


(1)  See  forther  as  to  Justices  of  the  IPeace,  Huk^esoiCs  Justice 
rf  the  Peace,  and  TaU*s  Jtutice  of  the  Peace, 
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all  jurisdiction!  competent  to  any  borough  of  tCf 
gality  or  barony,  or  magistrates  thereof,  which  is 
independent  of  the  Lord  of  regality  or  barony,  is 
reserved  entire ;  but  their  privilege  of  repledging 
from  the  Sheriff  and  l^tewart  courts  is  taken  a- 
way.  (1) 

13*  A  Baron^  in  the  large  sense  of  that  word, 
is  one  who  holds  his  lands  immediately  of  the 
Crown ;  and,  as  such,  had  by  our  ancient  ccMQStitu- 
tion  right  to  a  seat  in  Parliament,  however  small 
his  freehold  might  have  been.  When  titles  of  ho« 
nour  and  dignity  came  to  be  conferred  by  the  So* 
vereign,  the  Barons  that  were  distinguished  by 
these  had  the  appellation  of  Mqiare$.  By  1427, 
c.  101,  the  lesser  Barons  were  exempted  from  the 
burden  of  attending  the  service  of  parliament,  pro* 
vided  that  commissioners  were  sent  from  the  Ba- 
rons of  each  county  to  represent  them.  This  ex* 
emption,  which  was  renewed  under  certain  restric* 
tions  by  1457,  c.  75,  and  1503,  c.  78,  grew  insen- 
sibly, in  less  than  a  century,  into  an  utter  disabili* 
ty  in  all  the  lesser  Barons  from  sitting  in  parlia* 
ment  without  election  by  the  county  ;  though  no 
statute  is  to  be  found  expressly  excluding  them : 
See  1587,  c.  114. 

14.  To  constitute  a  baron  in  the  strict  law*seni«e, 
his  lands  must  have  been  erected,  or  at  least  con* 
firmed,  by  the  King  in  liberam  baroniam ;  and  such 
Baron  had  a  certain  jurisdiction,  both  civil  and  cri* 
minal,  which  he  might  have  exercised,  either  in  his 
own  person,  or  by  his  bailie ;  but  where  he  himself 


(1 )  As  to  jurisdiction  of  Bailie  Court,  and  Dean  of  Guild  Court, 
see  Diet,  v.  JwriadkHon^  Div.  IX.  XVII.  &c.  and  Bwrgk  Boyol, 
Sect.  VI. 
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was  a  party,  he  could  not  judge  in  person.     In  ci-    l*  ^  ^^ 
vil  matters,  he  might  have  judged  in  questions  of  Barons, 
debt  within  the  barony,  and  m  most  of  the  posses-  xheir  civiL 
sory  actions ;  he  had  also  a  power  of  police,  by 
which  he  could  fix  reasonable  prices  on  work,  &c. ; 
and  he  was  competent  to  every  question  necessary 
for  making  his  own  rents  effectual.     His  criminal  •»<!  crimi. 
jurisdiction  extended  anciently  to  all  crimes,  ex*  diction. 
cept  treason  and  the  four  pleas  of  the  crown,  rob- 
bery, murder,  rape,  and  fire-raising;  Leg.  Male,  II. 
c.  13.   He  might,  by  our  later  practice,  have  judg- 
ed in  reckless  fire-raising,  1426,  c.  75 ;  in  penal 
statutes ;  St  8.  Feb.  1674,  L.  Strowan ;  and  in  riots 
and  bloodwits :  And,  in  the  general  opinion  of  law- 
yers, every  Baron,  as  such,  could  have  punished 
the  crime  of  theft  capitally ;  0. 105.  $  16 ;  Skene, 
de  verb.  tig.  voce  Baron;  Hope,  Min.  Pr.  93. 

15.  By  the  late  jurisdiction  act,  the  civil  juris-  How  re. 
diction  of  a  Baron  is  reduced  to  the  power  of  re-  ^S^ 
covering  from  his  vassals  and  tenants  the  rents  of  Geo.  il. 
his  lands,  and  of  condemning  them  in  mill-ser-  ^ 
vices;  and  of  judging  in  causes  where  the  debt  and 
damages  do  not  exceed  40  s.  Sterling.     His  crimi- 
nal jurisdiction  is,  by  the  same  statute,  limited  to 
assaults,  batteries,  and  other  smaller  offences,  which 
may  be  punished  by  a  fine,  not  exceeding  20  s. 
Sterling,  or  by  setting  the  offender  in  the  stocks  in 
the  day  time,  not  above  three  hours  :  The  fine  to 
be  levied  by  poinding,  or  one  month's  imprison- 
menL     The  jurisdiction  formerly  competent  to 
proprietors  of  mines,  and  coal  or  salt  works,  over 
their  workmen,  is  reserved ;  and  also  that  which 
was  competent  to  proprietors  who  had  the  right  of 
fairs  or  markets,  for  correcting  the  disorders  that 
might  happen  during  their  continuance;  provided 


48 


INFBRIOR  JUDGES 


I.  4>.  15. 
Barons. 

•MIMWWMtMWW 

Howfli- 
ture  erec 
tiontofbtt- 
nmy  are  re- 
stricted. 


Attend- 
ance at 
head, 
courts  a- 
bolisbed. 


Consta- 
bularies. 


Lyon  K. 
of  arms. 


they  shall  exercise  no  jurisdiction  inferring  the 
loss  of  life  or  demembration.  No  charter  to  be 
hereafter  granted  for  erecting  lands  into  a  barony, 
is  to  convey  any  greater  jurisdiction  than  for  reco- 
very of  rents  and  for  mill-services ;  which  is  a  right 
that  every  proprietor,  though  neither  baron  nor  in- 
feft  cum  curiiSf  was  understood  to  have  by  our  for- 
mer law  *.  The  jurisdiction  of  Sheriff*ship,  Stew- 
artry,  and  Barony,  had  certain  stated  head-courts 
yearly,  at  which  all  the  vassals  subject  to  the  juris- 
diction were  obliged  to  attend;  but  this  obligation 
is  taken  off  by  act  20.  Geo.  IIv  c.  50.  for  abolish- 
ing tenures  by  ward-holding. 

16.  The  High  QmatMe  if  Scotland  had  no  fix- 
ed territorial  jurisdiction,  but  followed  the  court ; 
and  had,  jointly  with  the  Marisohal,  the  cognisance 
of  all  crimes  committed  within  two  leagaes  of  it ; 
Leg*  Male.  11.  c.  6.  All  other  constabularies  were 
dependent  on  him :  These  had  castles,  and  some- 
times boroughs  subject  totheir  jurisdiction,  as  Dun- 
dee, Montrose,  &c.;  and  amongst  other  powers,  now 
little  known,  they  had  the  right  of  exercising  cri- 
minal jurisdiction  within  their  respective  territories 
during  the  continuance  of  &irs ;  18.  July  1676,  £. 
Kinghom,  By  the  late  jurisdiction  act,  all  juris- 
dictions of  constabulary  are  dissolved  except  that 
of  high  constable. 

17.  The  office  of  the  Lycn  King  of  Arms  was 
chiefly  ministerial,  to  denounce  war,  proclaim  peace 


«  By  Stat.  25.  Geo.  III.  c.  12S^  (26.  June  1705»)  the  Sovertign 
ts  authorised  Co  erect  free  and  independent  burghs  of  barony  in 
those  parts  of  the  sea-coasts  in  which  the  fisheries  are  carried  on,  in 
the  usual  manner  practised  before  the  20.  Geo,  II.  The  magis- 
trates in  such  burghs  to  exercise  th«  powers  of  Justices,  cumulative 
with  the  Justices  of  the  county. 
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carry  public  messages,  &c.   But  he  has  also  a  right  I.  4<.  17. 
of  jarisdietion,  1592,  c.  127,  whereby  he  can  pu-  Lyon  K. 
nish  all  who  usurp  arms,  contrary  to  the  law  of  ^^  ^nns. 
arms,  and  deprive  or  suspend  messengers,  heralds, 
or  pursuiyants,  (who  are  officers  named  by  him- 
self) ;  but  he  has  no  cognisance  of  the  damage  a- 
rising  to  the  private  party  through  the  messenger's 
fault;  (1)  27.  June  1673,  Heriots.    Meagengers,  an-  Me«en- 
ciently  called  officera  at  armsj  were  first  brought  s«n  »t 
under  regulations  by  1587,  c.  46.     They  are  sub-  *™*' 
servient  to  the  Supreme  C!ourts  of  Session  and  Jus- 
ticiary; and  their  proper  business  is  to  execute  all 
the   King's   letters,   either   in  civil  or    criminal 
causes.  (2) 

18.  Our  Judges  had,  for  a  long  time,  no  other  sentence 
salaries  or  appointments  than  what  arose  from  th^  money, 
sentences  they  pronounced.     Our  criminal  judges 
applied  to  their  own  use,  the  fines  or  issues  of  their 
several  courts;  and  regalitj/es  had  a, right  to  the 
single  escheat  of  all  persons  denounced,  who  resi- 
ded within  their  jurisdiction.     A  small  sum  was  al- 
lowed to  our  supreme  civil  court,  upon  every  de- 
cree, by  1457,  c.  68 ;  and  afterwards,  the  twen- 
tieth part  also  of  the  sums  decreed,  1587,  c.  48 ; 
and  it  was  not,  till  after  certain  yearly  provisions 
were  settled  on  the  Lords,  (for  which  see  1609, 
c.  11,  and  16SS,  c.  22.)  that  sentence-money  was 
prohibited,  1641,  c.  55,  which  has  never  since  been 
exacted ;  1661,  c.  50.     Sheriffs  were  likewise  en-  sheriff. 
titled  to  the  twentieth  part  of  the  sum  contained  in  '«•• 
every  decree,  in  name  of  Sheriff-fee ;  (both  proper 


(1)  See  as  to  the  juriidiction  of  the  Lyon,  Diet.  r.  JKrifdufum, 
DiT.  XII. 

(2)  See  w  to  Mfsncngen,  DicL  t.  MeuetHfer. 
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I.  ^la  Sheriffs,  1491,  c.  80,  and  Messengers,  when  in- 
Sheriff^ee.  yested  with  the  power  of  SheriiK,  150S,  c.  66)  ; 
but,  by  the  late  jurisdiction  act,  fixed  salaries  were 
settled  upon  Sheriffi-depute  in  place  thereof. 
Messengers,  when  employed  in  poindings,  are  still 
entided  to  their  Sheriff-fee,  which  they  usually 
assign  to  the  creditor,  on  getting  a  reasonable  al* 
iowance  for  their  trouble. 


TIT.  V. 


OF  SCCLESIASTICAL  FEKSOMS. 


Tbe  Fbpe.  JL  fCE  Pope,  or  Bishop  of  Rome,  was  long  acknow- 
ledged, over  the  western  part  of  Christendom,  for 
.  the  head  of  the  Christian  church.  The  papal  ju* 
risdiction  was  first  abolished  in  Scotland,  ofuio 
1S60,  in  a  Parliament  not  regularly  authorised  by 
the  SoTereign;  and  afterwards,  by  1667,  c.  2. 
The  King  was,  by  1669,  c.  I,  declared  to  have  su- 
preme authority  oyer  all  persons,  and  in  all  causes 
ecclesiastical ;  but  this  act  was  repealed  by  1690, 

'  e.  1,  as  inconsistent  widi  presbyterian  church-go- 

▼emment,  which  was  then  upon  the  point  of  being 
established. 

Clergy,  se-      2.  Before  the  reformation  from  Popery,  the 

ftgular.  clergy  was  divided  into  iecubr  and  reguktr.  The 
secular  had  a  particular  tract  of  ground  given  them 
in  charge,  within  which  they  exercised  the  pastoral 
office  of  Bishop,  Presbyter,  or  other  church-officer. 
The  regular  clergy  had  no  cure  of  souls,  but  were 
tied  down  to  residence  in  their  abbacies,  priories, 
or  other  monasteries :  And  they  got  the  name  of 
regular^  from  the  rules  of  mortification  to  which 
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they  were  bound,  according  to  the  institution  of  !•  £•  ^• 
their  several  orders.     Upon  the  vacancy  of  any  be-  Comm«n. 
nefice,  whether  secular  or  regular,  oomtniendaiors 
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Hefbniift* 
tion. 


were  frequently  appointed  to  levy  the  fruits,  as  fac- 
tors or  stewards,  during  the  vacancy.  The  Pope 
alone  could  give  the  higher  benefices  in  commaur 
dam :  and  at  last,  from  the  plenitude  of  his  power, 
he  came  to  name  commendators  for  life,  and  with- 
out any  obligation  to  account  After  the  Reforma- 
tion, several  abbacies  and  priories  were  given  by 
James  VI.  mperpetuam  cammendom  to  laicks. 

S«  Upon  abolishing  the  Pope's  authority,  the  re-  Church 
gular  clergy  was  totally  suppressed ;  and,  in  place  ^2^' 
of  all  the  different  degrees  which  distinguish  the  nnc»  the 
secular  clergy,  we  had  at  first  only  parochial  pres-'  ^ 
byters  or  ministers,  and  superintendants  who  had 
the  oversight  of  the  church  within  a  certain  dis- 
trict: Soon  thereafter  the  church-government  be- 
came episcopal,  by  archbishops,  bishops,  &c.  1606, 
c.  2;  and,  after  some  intermediate  turns,  is  now 
presbyterian,  by  kirk-sessions,  presbyteries,  synods 
and  general  assemblies;  1689,  c.  8,  1690,  c.  5. 

4.  Prelate^  in  our  statutes,  s^ifies  a  bishop,  ab-  p^iatei, 
bot,  or  other  dignified  clergyman,  who,  in  virtue  Bishops, 
of  his  office,  had  a  seat  in  Parliament.     Every  bi-  J^  ^•P" 
shop  had  his  chapter  (capitidum^)  which  consisted 
of  a  certain  number  of  the  ministers  of  the  diocese, 
by  whose  assistance  the  bishop  managed  the  af- 
of  the  church  within  that  district.     The  no- 


mination of  bishops  to  vacant  sees  has  been  in  the  Nomina. 
crown  smce  1640,  c.  126,  though  uiider  the  ap-  BiSiol 
pearance  of  continuing  the  ancient  right  of  elec-  ^^  >&  ^^ 
tion,  which  was  in  the  chapter.     The  confirmation  *^"*^' 
by  the  crown,  under  the  great  seal,  of  the  chapter's 
election,  conferred  a  right  to  the  spirituality  of  the 
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benefice ;  and  a  second  grant,  upon  the  consecra- 
tion of  the  bishop-elect,  gave  a  title  to  the  tempo- 
rality, 1617,  c.  1 ;  bnt  this  second  grant  fell  soon 
into  disuse. 

5.  He  who  founded  or  endowed  a  church  was 
entitled  to  the  right  of  patronage  thereof,  or  odvo- 
catio  ecchsuB;  whereby,  among  other  privileges, 
he  might  present  a  churchman  to  the  cure,  in  case 
of  a  vacancy*  The  presentee^  after  he  was  received 
into  the  church,  had  a  right  to  the  benefice,  pro* 
prio  jure ;  and,  if  the  church  was  parochial,  be 
was  called  bl  parson.  The  Pope  claimed  the  right 
of  patronage  of  every  kirk,  to  which  no  third  party 
could  shew  a  special  title ;  and,  since  the  Reforma- 
tion, the  Crown,  as  coming  in  place  of  the  Pope, 
is  considered  as  the  universal  patron,  where  no 
right  of  patronage  appears  in  a  subject.  Where 
two  churches  are  united,  which  had  different  pa- 
trons, each  patron  presents  by  turns;  1617,  c.  S. 
§3. 

6.  Gentlemen  of  estates  frequently  founded  col" 
leges  or  coUegieUe  churches^  the  head  of  which  got 
the  name  of  Provosif  under  whom  were  certain  pre- 
bendaries or  canons,  who  had  their  several  stalls  in 
the  church,  where  they  sung  masses.  Others  of 
lesser  fortunes  founded  chaplanries^  within  the  pre- 
cincts of  a  parochial  church ;  or  aUarageSf  which 
werje  donations  granted  for  the  singing  of  masses 
for  deceased  friends,  at  particular  altars  in  a  church. 
Though  all  these  were  suppressed  upon  the  Refor- 
mation^  their  founders  continued  patrons  of  the 
endowments ;  out  of  which  they  were  allowed  to 
provide  bursars,  to  be  educated  in  any  of  the  uni- 
versities ;  1567,  c.  12.  As  the  residence  of  the  bur- 
sar?, who  were  truly  the  superiors  of  these  benefi- 
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ces,  and  were  dispersed  over  all  the  universities  in    1-  5.  6. 
Scotland,  could  hardly  be  discovered  by  the  heirs  Patronage, 
who  were  to  enter  to  the  lands  as  their  vassals,  the 
right  of  entering  vassals  to  these  lands  was,  by 
1661,  c.  54,  given  to  the  patron. 

7.  Where  a  fund  is  gifted  for  the  establishment  Patron?  of 
of  a  second  minister,  in  a  parish  where  the  cure  is  ^J^^ 
thought  too  heavy  for  one,  the  patronage  of  such 
benefice  does  not  belong  to  the  donor,  but  to  him 

who  was  patron  of  the  church,  18.  Nov.  1680,  B.  of 
Haddington  ;  (1)  unless  cither  where  the  donor  has 
reserved  to  himself  the  right  of  patronage  in  the  do- 
nation, or  where  he  and  his  successors  have  been  in 
the  constant  use  of  presenting  the  second  minister, 
without  challenge  from  the  patron ;  P.  Fdlc.  42. 
The  right  of  presenting  incumbents  was,  by  1690,  liie  right 
c.  2^  taken  from  patrons,  and  vested  in  the  heri-  ^J*'***"' 
tors  and  elders  of  the  parish,  upon  payment  to  be 
made,  by  the  heritors  to  the  patron,  of  600  merks ; 
but  it  was  again  restored  to  patrons,  10.  An,  c.  12,     ^ 
with  the  exception  of  the  presentations  sold  in  pur- 
suance of  the  former  act. 

8.  Patrons  were  not  simply  administrators  of  the  Right  of 
church ;  for  they  held  the  fruits  of  the  vacant  be-  •PP^y*"^ 
nefice  as  their  own,  for  some  time  after  the  Refor-  stipends. 
mation;  1593,  c.  172,  &c.     But  that  right  is  now 

no  more  than  a  trust  in  the  patron,  who  must  ap- 
ply them  to  pious  uses  within  the  parish,  at  the 
sight  of  the  heritors,  yearly  as  they  fall  due.  If  he 
failed,  he  lost  his  right  of  presenting  for  the  next 
turn,  by  1685,  c.  18;  and  after  that  right  was  ta- 
ken away,  the  penalty  is,  by  1690,  c.  23,  declared  Penalty 

of  not  ap. 

■ plying 

(1)  Sec  tlw  CMC  of  CumiiMihmn  v.  Wardnp,  26.  Feb.  1768,  **°*' 
DkL  T.  PaiTonage^  p.  993.S. 
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L  &  a    to  be  the  forfeiture  of  his  right  of  administering  the 

iVrtronag*.  vacant  Stipend  for  that  and  the  next  yacancy.  (1) 

""""""^    The  King,  who  is  exempted  from  this  rule  by  said 

act  1685,.  may  apply  the  vacant  stipend  of  hb 

churches  to  any  pious  use,  though  not  within  the 

parish  *•    If  one  should  be  ord0ined  to  a  churchy 

in  opposition  to  the  presentee,  the  patron,  whose 

civil  right  cannot  be  affected  by  any  sentence  of  a 

church  court,  may  retain  the  stipend  as  vacant ; 

Fak.  vol.  ii.  219.    Patrons  are,  to  this  day,  entitled 

Other        to  a  seat  and  burial-place  in  the  churches  (2)  of 

"^^^    which  they  are  patrons ;  and  the  right  of  all  the 

teinds  of  the  parish,  not  heritably  disponed,  is  given 

to  them  by  1690,  c.  23 ;  1693,  c.  25. 

Tatnms         9.  That  kirks  may  not  continue  too  long  vacant, 

•enfwSS"  ^^®  patron  must  present  to  the  presbytery  (fbrmer- 

in  nz        ly  to  the  bishop)  a  fit  person  for  supplying  the  cure, 

montlM.      within  six  months  from  his  knowledge  of  the  va^ 

cancy,  (3)  otherwise  the  right  of  presentation  accrues 


confinned  by  a  judgment  of  the  House  of  Lords,  in  tfao 
case  of  Dr  Dickf  rerening  judgment  of  the  Court  of  Sesiiooy  re-r 
ported  in  Fac.  ColL  t.  i.  70. 

(1)  Vacant  stipends  are  now  (by  SO.  Cfeo.  III.  c.  84.  $  18,  and 
64b  Gso.  III.  c.  dxix.  §  9.)  api»opriated  to  the  limd  for  the  wi- 
dows and  chOdren  of  dergymen»  &c.  established  by  17.  Ow.  IL 
c.  11,  &c. 

(2)  Fstrons  are  entitled  to  **  the  first  choice  of  a  seat  in  the 
•<  church,**  (See  Lord  Torphkhm  ▼.  OOUm,  13.  Feb.  1765,  Did, 
t.  Painmage,  p*  9936^)  and  also  to  a^buriaL-place  in  Ae  ofttcrt^ 
fford.  But  they  cannot,  unless  their  claim  should  be  fortified  by 
immemorial  usage,  demand  a  burial-place  in  <fte  church*  $ee  act 
of  General  Assembly,  9.  Aug.  1643,  against  burial  in  churches. 

(8)  Hie  presentation  must  be  executed  within  six  months  ftom 
the  death  of  the  last  incumbent,  and  not  widdn  six  months  ftvm  tb« 
patron*s  knowledge  of  the  vacancy ;  but  it  will  be  suflldent  if  the 
presentation  is  actually  executed  within  the  six  months,  though  from 
acddent,  not  imputable  to  the  patron,  it  may  not  reach  the  presby- 
tery till  after  the  expiration  of  this  period.  See  Lord  Dundaa  t. 
Pmbytfry  of  Zt^dhd,  16.  May  179^  Did.  ▼.  Painmage,  p«  997?^ 
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to  the  p^bytery,  jwre  devoluto ;  15675  c  7 ;  10.  1.5.  9. 
Am.  e.  12  *.     Upon  preseatation  by  the  patron,  the  Patnnage. 
bishop  collated  or  coBferred  the  benefice  upon  the  ^^^ 
presentee,  by  a  writing,  in  which  he  appointed  cer-  admissioii 


tain  ministers  of  the  diocese  to  induct  or  institute  ^^•'^^^^ 
him  into  the  <diurch ;  which  induction  completed  piscoiMcj. 


right,  and  was  performed  by  their  placing  him 
in  the  pulpit,  and  delivering  to  him  the  Bible  and 
the  keys  of  the  church.  The  bishop  collated  to  the 
churches  of  which  himself  was  patron,  plena  jure^ 
or  without  presentation ;  which  he  also  did  in  men- 
sal  churches  whose  patronages  were  sunk,  by  the 
churches  being  appropriated  to  him,  as  part  of  bis 
patrimony.  Since  th^  Revolution,  a  judicial  act  of  Present 
admission  by  the  presbytery,  proceeding  either  up-  ^^V^,  ^ 
on  a  presentation,  or  upon  a  call  from  the  heritors 
and  elders,  or  upon  their  own  jus  dei>oluium,  com- 
pletes the  minister's  right  to  the  benefice.  (1) 

10.  Soon  after  the  Reformation,  the  Popish  Provision 
churchmen  were  prevailed  upon  to  resign  in  the  refon^ed 
Sovereign's  hands  a  third  <^  their  benefices;  which,  clergy. 
by  1567,  c.  10,  was  appropriated,  in  the  first  place, 
Jbr  the  subsistence  of  the  reformed  clergy.  To  make 
this  fund  effectual,  particular  localities  were  assign- 
ed in  every  benefice,  to  the  extent  of  a  third,  call- 
ed the  as8umption  <tf  thirds ;  and  for  the  farther 
support  of  ministers,  Queen  Mary  made  a  grant  in 
their  &vour  of  all  the  small  benefices,  not  exceed- 
ing SOO  merks;  which  was  confirmed  by  1572, 
c.  5S.     Bishops,  by  the  act  which  restored  them  to 

*  It  seems  now  to  be  hM,  in  conseqaence  of  thii  latt  ttatute, 
dot  the  nz  months  run  from  the  daia  of  the  ▼•cancy.     See  Fac. 

Coll.  X.  im 


(1}  See  DkL  ▼.  PaAvfM^e. 
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L  5^  10.  the  who]^  of  their  benefices,  1606,  c.  2,  were  obli«- 
FMroDsgc  ged  to  maintain  the  ministers  within  their  dioceses 
out  of  the  thirds ;  and,  in  like  manner,  the  laick 
titulars,  who  got  grants  of  the  teinds,   became 
bound,  by  their  acceptation  thereof  to  provide  the 
kirks,  within  their  erections,  in  competent  stipends. 
Commis.         1 1.  But  all  these  expedients  for  the  maintenance 
diradnff     °^  ^®  clergy  having  proved  ineffectnal,  a  commis- 
kirki  Mid    sion  of  Parliament  was  appointed  in  the  reign  of 
^^^      James  VI.  for  planting  kirks,  and  modifying  sti« 
pends  to  ministers  out  of  the  teinds,  1617,  c.  3,  to 
which  a  power  was  soon  superadded,  of  dividing 
large  parishes,  and  erecting  new  churches;  by  1621, 
c.  5,  a  second  commission  was  appointed,  (I68S9 
e.  19,)  not  only  for  modifying  stipends,  but  for  the 
valuation  and  sale  of  teinds.     After  the  Restora* 
and  for      tion,  several  new  commissions  were  granted  by 
Md"d«.      Parliament,  with  rapre  ample  powers  of  dismem* 
joining       bering  and  annexing  churches  as  they  should  find 
pansies,     ^^^^  1661,  c.  61,  &c.  J  but  the  powers  of  all  these 
now  trans-  were,  by  1707,  c.  9,  transferred  to  the  Court  of 
th"&i!f     Session,  with  this  limitation,  that  no  parish  should 
sion  be  disjoined,  nor  new  church  erected,  nor  old  one 

removed  to  a  new  place,  without  the  consent  of 
three«fourths  of  the  heritors,  computing  the  votes, 
n6t  by  their  numbers,  but  by  the  valuation  of  their 
rents  within  the  parish.  The  Judges  of  Session, 
when  sitting  in  that  court,  are  considered  as  a  com- 
mission of  Parliament,  and  have  their  proper  clerks, 
macers,  and  other  officers  of  court,  as  such  *•  (1) 


•  But  theii  procecdiogt  in  that  capacity  are  subject  to  the 
view  of  the  House  of  Lordi,  as  in  other  cases.  See  judgmcot  of 
that  House,  8.  July  iTS^,  in  the  case  of  Kirhden  fFw.  CoH  viu. 
Appendix,  No.  2.)  Ibid.  v.  vii.  App.  Ko.  84i  B. 

(1)  Tbc  powers  and  duties  of  the  Court  of  Session,  as  a  Cam- 
mission  of  Teinds,  are  now  defined  and  regulated  by  the  48.  Gto 
III.  c.  138,  of  which  an  abstract  is  given  in  the  Appendix^  No.  IV. 
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12.  The  lowest  stipend  that  could  be  modified  to  i-  ^  It. 
m  minister  by  the  first  commission  1617,  c.  S,  was  F^^roncgt. 
500  merks,  or  five  chalders  of  victual,  unless  where  y^^j^^ 


the  whole  teinds  of  the  parish  did  not  extend  so  and 
far :  And  the  highest  was  1 000  merks,  or  ten  chal-  ^H^^ 
den.  The  Parliament,  1633,  c  8,  raised  the  tut- 
nimum  to  eight  jchalders  of  victual,  and  proportion- 
aUj  in  silver ;  but  as  neither  the  commission  ap- 
pointed by  that  act,  nor  any  of  the  subsequent  ones, 
was  limited  as  to  the  maximum^  the  commissioners 
have  been  in  use  to  augment  stipends,  considerably 
above  the  old  maximumy  where  there  is  sufficiency 
of  free  teinds,  and  the  cure  is  burdensome,  or  li- 
ving expensive  *. 

13.  Where  a  certain  quantity  of  stipend  is  mo-  Dcctm  of 
dified  to  a  minister  out  of  the  teinds  of  a  parish,  "^^^^^f 
without  proportioning  that  stipend  among  the  se- locality, 
▼eral  heritors,  the  decree  is  called  a  decree  of  modi" 
fieatkm :  But  where  the  commissioners  also  fix  the 
particular  proportions  payable  by  each  heritor,  it 
is  a  decree  of  mocUficatian  and  locality .    Where  a  How  ■ 
stipend  is  only  modified,  it  is  secured  on  the  whole  nullified   . 

secured.  . 
•  It  has  been  made  a  question,  How  far  the  Court,  under  the 
^Tynp*'*"**"  1707,  have  power  to  re-augment  a  stipend  which  has 
been  once  augmented,  since  the  date  of  that  commission  ?  Hie  law 
and  the  practice  od"  this  point  are  stated  at  large  in  the  Edition 
1805  of  The  Imstituts,  (p.  415.) ;  and  the  question,  after  having 
beoi  again  most  anxiously  argued,  as  a  general  question,  has  been 
delcnidned  in  the  affirmative,  both  by  the  Conunission,  and  by 
the  House  of  Lords,  with  so  much  deliberation  and  solemnity,  that 
the  point  of  law  is  as  fully  established  as  if  it  had  been  declared  by 
the  fuU  authority  of  Parliament.  Decisions  of  the  Commission, 
86.  Feb.  1806,  Minister  of  Avendale  contra  Duke  of  Hanulton 
and  Brandon,  (affirmed  30.  May  1808) ;  3.  Feb.  1808,  Minister 
of  Frestonkirk  and  Procurator  for  the  Church  eonim  Earl  of 
^  WcmysB,  (affirmed  20.  May  1808).  This  point  is  now  fixed  by 
certain  rules  specified  in  the  48.  Gto,  III*  c.  13&      ^ 
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L  5.  la  teinds  of  the  parbb,  so  that  the  minister  can  insi&t 
^^1      against  any  one  heritor  to  the  full  extent  of  his 
moifned    teinds }  such  heritor  being  always  entitled  to  relief 
]^|^^     agahist  the  rest»  for  what  he  shall  have  paid  Aate 
— ■^"■"    hb  just  share;  S,  Dee.  1664^  Hutekimm g  but  wh^e 
the  stipend  is  also  localled,  each  hedtor  is  liafali  in 
no  more  than  his  own  proportion  K 
Mmurtv^t       14.  Few  of  the  reformed  ministers  were,  at  first, 
"*°*^ '      provided  with  dwelling-houses ;  most  of  the  Po- 
pish deigy  haTing,  npon  the  first  appearance  of 
the  Reformation,  let  their  manses  in  feu,  or  in  kmg 
tacks :  Ministers,  therefore,  got  a  right,  by  1569^ 
c.  78,  to  as  much  of  these  manses  as  would  serve 
them»  notwithstanding  such  feus  or  tadcs.    When 
there  was  no  parson'^  nor  vicar's  manse^  one  was 
ic»ezpenie;to  be  built  by  the  heritors,  at  the  sight  of  the  bi* 
shop  (now  the  presbytery,)  the  charge  not  exceed- 
iog  £.1000  Scots,  nor  below  &0Q  merks;  1640) 
c.  45;  1668,. e.  21.     Under  a  manse  are  compre- 
hended staUe^  baniy  and  byre,  with  a  garden ;  for 
all  which,  it  is  usual  to  allow  half  an  acre  of  ground. 
who  bm^    A  person,  whose  only  interest  in  the  lands  wkhin 
^^"^^^        the  parish  is  a  liferent-right,  is  to  be  burdened  with 
no  proporticm  of  the  charge  in  building  a  manse, 
14.  Nov.  1679,  Minister  of  Mdreham ;  but  he  must 
bear  his  share  in  repairing  it,  because  that  has  less 
of  the  nature  of  a  perpetuity  f « 
Free  15.  Every  incumbent  is  entitled,  at  his  entry,  to 

have  his  manse  put  into  good  condition ;  for  which 
purpose  the  presbytery  may  appoint  a  visitation  by 
tradesmen,  and  other  estimates  to  be  laid  before 
them,  of  the  sums  necessary  for  the  repairing,  which 

•  Sm  Kames,  No.  86. ;  Select  Decii.  No.  31. 
f  NMthcr  bnildiBg  nor  repairing  meniiei  can  be  charged  lo  the 
•upcrior;  ^ac.  CoU.  yi.  50;  ni4  26;  x.  107. 
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they  may  proportion  among  the  heritors,  accord-  I*  ^  l^ 
ing  to  their  valuations :  and  letters  of  homing  will,    Free 
on  bill  to  the  Lords,  be  granted  for  carrying  the  JH^^ 
presbytery's  sentence  into  execution.    The  pres- 
bytery, after  the  manse  is  made  sufficient,  ought, 
upcm  iqpplication  of  the  heritors,  to  declare  it  a  free 
manse,  which  lays  the  incumbent  under  an  obliga- 
tion to  uphold  it  in  good  condition  during  his  in- 
cumbency ;  otherwise,  he  or  his  executors  shall  be 
liable  in  damages;  see  1612,  c.  8.    But  they  are 
not  bound  to  make  up  the  loss  arising  from  the 
necessary  decay  of  the  building,  by  the  waste  of 
time.  (1) 

16.  All  ministers,  where  there  is  any  landward  Glebe, 
or  conmiryparM^  are,  over  and  above  their  stipend, 
endtled  to  a  glebe,  which  comprehends  four  acres 
<^  arable  land,  or  sixteen  sowms  of  pasture  ground, 
where  there  is  no  arable  land,  (a  sowm  is  what  will 
graze  ten  sheep  or  one  cow,)  and  is  to  be  designed 
or  marked  by  the  bishop  or  presbytery,  out  of  such  tp  be  de- 
kirk-lands  within  the  parish  as  lie  nearest  to  the  lS^k«° 
kirk ;  159S,  c.  165 ;  1606,  c.  7.    As  the  benefit  in-  ^^ 
tended  by  these  acts  to  the  clergy  must  have  been 
lost,  where  there  were  no  kirk-lands  in  the  parish, 
it  was  provided,  by  1644,  c.  SI,  that,  in  default  of 
kirk-lands,  the  glebe  should  be  designed  out  of 
temporal  lands ;  and  this  act,  though  falling  under 
the  act  rescissory  of  Charles  II,  seems  to  have  been 
considered  as  still  in  force  by  1668,  e.  21,  which 
takes  it  for  granted,  that  all  ministers,  except  those 
in  certain  royal  boroughs,  have  right  to  glebes ;  see 
St  ILiS.$40r 

•  Vide  Fee  Co^  x.  IM;  xL  127. 

" " "  '■     .    I  .■■■  ■   i.-.i  I        II     I  I  ■    ■< 

(1)  See  Did,  v.  Mtaw, 
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L  5.  17. 
Glebe. 

Belief  a. 
riling 
from  the 
defligii*- 
ticm  of  a 
manie  or 
glebe, 


Uonly   1 
penonaL 

Glebes 
and  num. 
set  unali« 
enable. 


Miniiter*8 
gnu. 


17.  A  right  of  relief  is  competent  to  the  heritors, 
whose  lands  are  set  off  for  the  manse  or  glebe,  a- 
gainst  the  other  heritors  of  the  parish ;  1594,  r.  202. 
The  statute  limits  this  right  to  heritors  of  kirk- 
lands,  and  to  the  special  case,  where  the  greatest 
part  of  the  lands  in  a  parish  are  kirk-lands.  The 
foresaid  act,  1644,  which  allowed  designations  out 
of  temporal  lands,  extended  the  relief  to  the  heri- 
tors of  these  lands :  And,  if  the  first  part  of  that 
act,  allowing  such  designations,  has  been  received 
as  our  law  since  the  Restoration,  it  may  be  justly 
thought,  that  the  equitable  quality  annexed  to  it 
ought  not  to  be  rejected.  This  relief,  though  con- 
stituted by  statute,  is  not  real  against  the  lands 
themselves ;  it  is  only  personal,  against  those  who 
were  proprietors  at  the  time  of  the  designation,  or 
their  heirs;  24.  Jrme  1675,  Snow.  Manses  and 
glebes  being  once  regularly  designed,  cannot  be 
feued  or  sold  by  the  incumbent,  in  prejudice  of  his" 
successors,  1572,  c.  48,  which  is  in  practice  extend- 
ed even  to  the  case  where  such  alienation  evident- 
ly appears  profitable  to  the  benefice  *• 

18.  Ministers,  besides  their  glebe,  were  entitled 
to  grass  for  a  horse  and  two  cows,  by  1649,  c.  45, 
which  is  revived  by  166S,  c.  21 :  And,  if  the  kirk- 
lands,  out  of  which  the  grass  may  be  designed,  ei- 
ther lie  at  a  distance,  or  are  not  fit  for  pasture,  the 
heritors  are  to  pay  to  the  minister  £.20  Scots  year- 
ly as  an  equivalent  f •  Ministers  have  also  fi'eedom 
of  foggage,  pasturage,  fuel,  feal,  divot,  loaning. 


•  Fac.  ColL  ix.  179.     Hie  nature  and  extent  of  %  attniBter'& 

right  in  the  glebe  may  be  gathered  from  the  euthoritiea  quoted  in 

The  iNnrruTB,  b.  ii.  tit.  la  $  61.  Note  •.     To  which  add  14. 

Abo.  1794»  Minister  of  Maderty,  (BeU'i  Cases,  No.  33} ;  Fac. 

Coll.  xi.  184 ;  xu.  281. 
t  Vide  Fac  CoU.  xu.  113.  and  290. 
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and  free  ish  and  entry,  according  to  use  and  wont ;  I-  ^-   IS* 
l59Sj  c.  165 ;  166S,  c.  21 :  What  these  privileges  Bfbliter's 
are,  must  be  determined  by  the  local  custom  of  the  ^^^*"' 
several  parishes.      Besides  the  above-mentioned 
burdens  which   are  imposed  upon  heritors,   the 
parishioners  wei^e  obliged  to  provide  communion 
cups  and  lavers,  1617,  c.  6»  and  to  repair  the  kirk 
and  kirkyard  dikes,  1572,  c.  54;  1597,  c.  2S2 ;  but 
these  burdens  are  now,  for  the  most  part,  under- 
taken by  the  heritors.  (1) 

19.  It  sometimes  happens,  that  lands  lying  at  a  Anneza- 
distance  from  the  kirk  to  which  they  originally  be-  ^on^wootf 
longedy  are  annexed  to  another  nearer  kirk,  quoad 

sacra,  or  in  so  far  as  concerns  the  'pastoral  charge. 
Such  lands  continue,  in  all  civil  respects,  part  of 
the  old  parish ;  and  consequently  are  liable  in  no 
proportion  of  the  stipend,  nor  of  the  expense  ne- 
cessary for  upholding  the  manse,  or  even  the  kirk 
of  the  parish  to  which  the  inhabitants  constantly 
resort  for  divine  service;  Fak.  voL  1.  274  *. 

20.  The  legal  terms  at  which  stipends  become  Temnof 
due  to  ministers,  are  Whitsunday  and  Michaelmas.  ^^^^^ 
If  the  incumbent  be  admitted  to  his  church  before 
Whitsunday,  till  which  term  the  corns  are  not  pre- 
sumed to  be  fully  sown,  he  has  right  to  that  whole 

year's  stipend ;  and,  if  he  is  received  after  Whit^ 
Sunday,  and  before  Michaelmas,  he  is  entitled  to 
the  half' of  that  year;  because,  though  the  corns 
were  sown  before  his  entry,  he  was  admitted  before 
the  term  at  which  they  are  presumed  to  be  reaped. 
By  the  same  reason,  if  he  dies  pr  is  transported  be- 
fore Whitsunday,  he  has  right  to  no  part  of  that 

•  Fic.  Coll.  vL  54. 
,  (I)  SecXNcC.  t.  GUbe. 
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\  5.  «o.  year ;  if  before  Michaelmas,  to  the  half;  and  if  not 
Tem^  of  till  after  Michaelmas  to  the  whole.  The  reason 
payiiieiitof  ^y^y  ^^^  j^g^  ^^^^  ^  Stipends  is  Michaelmas,  and 

not  Martinmas,  as  in  liferents,  arises  from  the  dif- 

Michjei-    Cerent  nature  of  the  two  rights.    AUkirk-ben^ces 

BOSS  tbc  _        _ 

legal  term  did  Originally,  and  are  still  accounted  in  law  to  con- 
io  stipendi.  ^^^^  ^f  teinds,  which  were  drawn  by  the  churchmen 
at  the  cutting  of  the  corns,  which  was  seldom  so 
late  as  Michaelmas ;  but  rents  are  not  due  by  the 
tenant  to  the  landlord  till  Martinmas  at  soonest ; 
before  which  term,  the  corns  are  perhaps  not  AiUy 
brought  into  the  barn-yard. 
Annator       ^1*  After  the  minister's  death,   his  executors 
*">>•  have  right  to  the  annat ;  which,  in  the  sense  of  the 

canon  law,  was  a  right  reserved  to  the  Pope,  of  the 
first  year's  fruits  of  every  benefice.  Upon  a  threat- 
ened invasion  from  England,  atmo  1547,  the  an- 
nat was  given  by  our  Parliament,  notwithstanding 
this  right  in  the  Pope,  to  the  executors  of  such 
churchmen  as  should  fall  in  battle  in  defence  of 
their  country,  c.  4 :  But  the  word  annat  or  ami, 
as  it  is  now  understood,  is  the  right  which  law 
gives  to  the  executors  of  ministers,  of  half  a  year's 
benefice,  over  and  above  what  was  due  to  the  mi- 
nister himself  for  his  incumbency,  1672,  e.  18:  So 
that,  if  the  incumbent  survives  Whitsunday,  his 
executors  have  the  half  of  that  year  for  the  decea- 
8e4's  incumbency,  and  the  other  half  as  annat ;  if 
he  survive  Michaelmas,  they  have  that  whole  year 
for  his  incumbency,  and  the  half  of  the  next  in 
name  of  ann.  This  right  was  first  introduced  into 
our  law  Upon  a  letter  of  James  YI,  desiring  the 
bishops  to  make  an  act  for  that  purpose ;  19.  July 
1626,  E.  MarUhaU. 
62.  The  executors  of  a  minister  need  make  up 
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no  title  to  the  ann  by  confifmation :  Neither  is  the  i.  &  ss. 
right  assignaUe  by  the  minister,  or  sffisctable  with  .TbTim. 
his  debts,  1«72,  c.  18;  for  it  never  belonged  to  V^^^*^* 
him,  but  is  a  mere  gratuity  given  by  law  to  those  •«**-'-«'^>«<«i'<«^ 
whom  it  is  presumed  the  deceased  could  not  suffi- 
ciently provide:  And  law  has  given  it,  without  dis* 
tinction,  to  the  executors  of  all  ministers,  even 
where  the  stipend  is  made  up,  not  of  teinds,  but  of 
the  public  revenue  of  a  borough,  or  of  a  voluntary 
contribution ;  Fak.  vol.  i.  182  *.  The  statute  16T2 
gives  this  right  of  ann  expressly  to  e^ceciOors :  And  How  di- 
tf  it  were  to  be  governed  by  the  rules  of  succession  ^^* 
in  executry,  the  widow,  in  case  of  tio  children, 
would  get  one  half,  the  other  w6uld  go  to  the  next 
of  kin ;  and  where  there  are  children,  she  would  be 
entitled  to  a  third,  and  the  other  two-thirds  would 
fall  equally  among  the  children,  IIL  9.  §  6.  But  tjie 
Court  of  Session,  probably  led  by  the  genc|^al  prac- 
tice, have  in  this  last  case  divided  the  ann  into  two 
equal  parts,  of  which  one  goes  to  the  widow,  and 
the  other  among  the  children  in  capUa  /  Kilk.  14. 
Jufyll4n,  CkadteHi^Maedermeiif.{l) 

28.  From  the  great  confidence  that  was,  in  the  Junsdic- 
first  ages  of  Christianity,  reposed  in  churchmen,  ^^ 
dying  persons  firequendy  committed  to  them  the 
care  of  thdr  estates,  and  of  their  orphan  children ; 
but  these  were  simply  rights  of  trust,  not  of  juris- 
diction. The  clergy  soon  had  the  address  to  esta- 
blish to  themselves  a  proper  jurisdiction,  not  con- 
fined to  points  of  ecclesiastical  right,  but  extend- 
ing to  questions  that  had  no  concern  with  the 

*  Also  reported  by  JGZI.  t  v.  Ann,  f  No.  2.  Anm 

(1)  See  DkL  ▼.  Amuti. 


€4 


BCCLESIASTICAIi  PfiRSONS^ 


I.  &.S3. 

Jurifdio- 

tionof 

bisbopo. 
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saries; 


l»y  whom 
named  : 


church.  They  judged,  not  only  in  teinds,  pttron- 
ages,  testaments^  breach  of  vow,  scandal^  &c. ;  but 
in  questions  of  marriage  and  divorce,  because  mar- 
riage was  a  sacrament ;  in  tochers,  because  these 
were  given  in  consideration  of  marriage;  in  all 
questions  where  an  oath  intervened,  on  pretence 
diat  oaths  were  a  part  of  religious  worship,  R.  M. 
L  \.c.2i  I.  2.  c.  38  $  5;  /.  3.  c.  7.  $  2;  and  in 
the  deprivation  of  notaries,  and  the  trial  of  thos^ 
that  used  fabe  instruments,  1503,  c.  64.  As  church- 
men came,  by  the  means  of  this  extensive  jurisdic- 
tion, to  be  diverted  from  their  proper  functions, 
they  committed  the  exercise  of  it  to  their  officials 
or  commissaries :  Hence  the  Ck>mmissary  Court 
was  called  the  Bishop's  Court,  and  Curia  Ckristio' 
niiatis:  it  is  also  styled  the  Consistorial  Court, 
from  consiatoryy  a  name  first  given  to  the  court  of 
appeals  of  the  Roman  Emperors,  and  afterwards  to 
the  courts  of  judicature  held  by  churchmen. 

24.  At  the  Reformation,  all  episcopal  jurisdic- 
tion, exercised  under  the  authority  of  the  Bishop 
of  Rome,  was  abolished  by  an  act  1560,  ratified  by 
1567,  c  2.  As  the  course  of  justice  in  consistorial 
causes  was  thereby  stopped,  Q.  Mary,  besides  na- 
ming a  commissary  for  every  diocese,  did,  by  a  spe- 
cial grant  mentioned  in  Books  £*  1.  March  1563-4, 
establish  a  new  Commissary  Court  at  Edinburgh, 
consisting  of  four  Judges  or  Commissaries ;  which 
grant  is  ratified  by  an  unprinted  act,  1592,  c.  25.(1) 
This  court  is  vested  with  a  double  jurisdiction : 
one,  diocesan^  which  is  exercised  in  the  special  ter- 
ritory contained  in  the  grant,  viz.  the  counties  of 


(1)  Now  printed  in  Ada  Part  III.  57i. 
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EibilHirgb,  Haddington,  Linlithgow,  Peebles^  and  '•  ^  ^^ 
a  port  of  Stirlingshire ;  and  another,  tmiveraali  by  CQmmift. 
vhicb  the  Judges  confirm  the  testaments  of  all  who  ^^f^ 
die  in  foreign  parts,  and  may  reduce  the, decrees  of  burgh ; 
all  mferior  commissaries,  provided  the  reduction  be  ^^ 
pnrsoed  within  a  year  after  the  decree :  See  Jnsir,  twofold 
to  Comm.  1666,  e.  16,  recited  in  Act$  S.  ^8.  F^.  {"on!^'""' 
1666.    Bishops,  upon  their  renestablishment  in  the 
reign  of  James  VI,  were  restored  to  the  right  of 
naming  their  several  commissaries,  by  1609,  e,  6 ; 
and  as  to  the  Coramissariot  of  Edinburgh,  two  o( 
the  four  judges  were,  by  that  act,  to  be  appointed 
by  the  Arehbishop  of  St  Andrew's,  and  two  by 
the  Arohbisl^op  of  Ola^ow.    Since  the  Revolu- 
tioii,  the  Bominiition  of  all  the  commijSsaries  in  th^ 
(kingdom  has  devolved  on  the  Crown,  as  eomiag  in 
place  of  the  bishops  ^.     Th«re  was  but  one  com^ 
Qiissary  oowt  in  each  diocese,  till  the  erection  of 
the  Commissaiiot  of  Edmbiirgh ;  and  in  pursuapce 
of  a  eomaisaion  by  James  VI.  in  1681,  authorising 
the  Session  to  erect  n^w  ones,  for  the  benefit  of 
petsons  who  lived  most  remote  from  this  court  of 
Aedioeese,  eommissariots  were  established  at  Stir- 
ling, Peebles,  Lauder,  and  other  places  which  h»d 
nevw  beMi  episcopal  sees.  (1) 

16.  As  Che  eiergiy^  in  tipies  of  Popery,  assumed  Jwkdif>  * 
a  iurisdiotion,  independent  of  the  ieivil  power,  pr  ^*^°  ^f 
any  seeular  court,  their  sentences  could  be  revjew-  nes  on- 

ginaUy  sii- 
S^t.  ^  Geo.  III.  c.  47.  §  5.  preme. 

U9,bj  i^  Qeo.  IV*  c.  97,  declared  to  cease  and  determine  M^r 
1.  Jan.  1824^  and  after  that  period  every  Sherifldom  and  Stewartry 
(except  £dinburgfa,  Linlithgow,  and  Haddington,)  b  to  conititute 
a  oommiBBariot,  under  the  jurisdiction  of  the  Sheriff. 

£ 
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L  &  85.   ed  only  by  the  Pope,  or  judges  delegated  by  htm ; 
CommiMi.  SO  that  with  regard  to  the  courts  of  Scotland,  their 
"T„,        jurisdiction  was  supreme.     But,  by  an  act  1500, 
ratified  by  1581,  c.  115,  the  appeals  from  our  bi- 
shop courts,  that  were  then  depending  before  the 
Roman  consistories,  were  ordained  to  be  decided 
Now  Bu^-   by  the  Court  of  Session.     And  by  a  posterior  act, 
ivTiew  of    1609,  c.  0,  the  Session  is  declared  the  King's  great 


^  ^^  CcHisistory,  with  power  to  review  all  sentences  pro- 
nounced by  the  Commissaries.  Nevertheless,  since 
that  court  had  no  inherent  jurisdiction  in  consisto- 
rial  causes  prior  to  this  statute ;  and  since  the  sta^ 
tute  gives  them  a  power  of  judging  only  by  way  of 
advocation,  they  have  not,  to  this  day,  any  proper 
consistorial  jurisdiction  in  the  first  instance^  SL  4. 
I.  86 :  neither  do  they  pronounce  sentence  in  any 
consistorial  cause  brought  from  the  Commissaries, 
but  remit  it  back  to  them  with  instructions.  By« 
the  practice  immediately  subsequent  to  the  act  be- 
fore  quoted,  they  did  not  admit  advocations  firom 
the  inferior  commissaries,  till  the  cause  was  first 
brought  before  the  Commissaries  of  Edinburgh ; 
but  that  practice  is  now  in  disuse ;  Edg.  88.  Jan, 
1725,  WhUe. 

ExtMit  of       26.  The  Commissaries  retain  to  this  day  an  ex- 
elusive  power  of  judging  in  declarators  of  marriage. 


juriidic.  mn}  ^f  the  nullily  of  marriage ;  in  actions  of  di- 
vorce and  of  non-adherence,  of  adultery,  bastardy, 
and  confirmation  of  testaments ;  because  all  these 
matters  are  still  considered  to  be  properly  consis- 
torial. Inferior  commissaries  are  not  competent  to 
questions  of  divorce,  1609,  c.  6,  under  which  are 
comprehended  questions  of  bastardy  and  adherence, 
when  they  have  a  connection  with  the  lawfulness 
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of  marriage,  or  with  adultery.     See  Instr.  to  Comm.  '•  ^  *^- 

1666,  C.  2.  Gommis- 

27.  The  bishops  did,  by  these  instructions  in  ^T^ 
1666,  authorise  their  commissaries  to  judge  in  all 
causes  referred  to  oath,   to  the  extent  of  £.40 
Scots,  though  the  matter  should  not  be  consistx)- 
rial :  And,  by  older  instructions,  1563-4,  preserved 
by  Baffi  655,  the  Commissaries  were  empowered 
to  determine  the  causes  of  widows,  orphans,  and 
other  penofUB  miaerabUes^  not  exceeding  £•  20 
Scots.     This  part  of  their  jurisdiction  is  now  fixed,  Now  li- 
by  Jd  S.  29.  July  1752,  declaring  that  the  Com-  ™j^  ^ 
missaries  have  no  power  to  pronounce  decrees  in  gulMioo, 
absence  for  any  sum  above  £.  40  Scots,  except,  in         '  ' 
cfiuses  prpperly  consistorial ;  but  that  they  may  au- 
thenticate tutorial  and  curatorial  inventories ;  Bjxd 
that  all  bonds,  contract^  &c.  which  contain  a,  cla,use 
for  registration  in  the  books.of  apy  judge  coicype- 
ten^  and  protests  on  bills,  may  be  registered,  in 
their  books*  (1)     Long  before  this  act  of  sederunt. 
Commissaries  had  been  judged  not  competent  to 
physicians'  fees,  26.  Nov.  1622,  Liddel ;  nor  to  tu- 
tory  accounts,  8.  Dec.  1675,  Wright;  though  they 
daimed  the  cognisance  of  thetjpa,  as  the  caus^$.of 
dying  persons,  aad  of  orphans.  (2) 


■Mt.iifa 


■n- 


(1)  By  40.  Cko.  III.  c  4S.  S  8»  it  ii  emcted,  that  after  Nov. 
1800^  It  fhonld  M  be  Uwf«a  f«r  tbe  ClcriEs  of.  the  ComnjiMry 
Courts  to  f^giiter  in  their  books  any  prdbstiTe  wrili  or  de«d%  <ir 
fRKests  on  bills  or  pronassory-Dotet. 

(2)  See  as  to  the  juriBaiction  of  the  Commissaries,  iHci.  ▼.  ^u- 

rxr.  vnh  '     ' 
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OF  MABRUOf. 


ittiitU 

without 

coDfent 


Marriagf,  PfeKSONS,  Wh^  coiis^idered  in  ia  ptvmte  'capMity, 
are  chiefly  distinguished  by  their  nnnhial  rations ; 
as  husband  and  wife,  tutor  and  minor,  fkfiher  luid 
child,  ma^r  and  servant.  The  relation  bf  ba^ 
band  and  wife  is  constituted  by  fnaniagej  whidh  4s 
^  eoi^mwiumqfnum  a$id'ft^'9tn»mff  io  live  it^e- 

S.  Marrli^  is  tmdy  a  contraet,  and  so  veqines 
the  consent  df  parties.  Idiots,  therefi>re,  and  fb- 
lious  persons  cannot  marry  *.  As  so  person  is 
prresumed  rapatile  df  consent  wiihin  the  years  of 
pupillarlty,  ^which,  Irfoar  }aw,  iasts  till  the  age  of 
fcicfrteen  ^  males, )  and  twelve  in  females,  marriage 
icaimot  be  contracted  ^y;puplls,  I  8.  C.  gumdo  fuL 
t)dcur.i  but  if  the  married  pair  shall  cohabit  after 
puberty,  such  acquiescenfce  gives  "force  to  tbemattr- 
riage ;  f .  4.  ds  tU^nopi.  Marriage  is  fiilly  peifisdt- 
ed  by  consent;  wfaidi,  without  consunrniadon^ 
founds  all'the  conjtfgal  rights  and  duties.  The 
consent  requisite  to  marriage  ihust  be  ife  piwMiiitL 

xyrvuiisc    ^ti     uinmoKv  ^[^p^pmciiicr    9po99&9&999Uf  j 

.  ithoiigb  it  waa  f^oavdied  by  (certain  .penalties  in  the 
Kidman  law,^.  i.  C.<fe9ftiiM.,majr/^iMn,  t»eHttfe- 
ly  resiled  from,  as  long  as'ttiiettiers  ^re  erftire  f ;  tmt 
if  any  thing  be  done  by  one  of  ihe  parties,  wher^-' 
by  a  prejudice  arises  from  the  nTPT^HHrromrf, 
the  party  resiling  is  liable  in  damages  to   the 

"  Kan  No.  1.  ▼.  Mot. 

t  SeeBmee,  35;  OerkBmtf  No.  105;  Foe.  CdL  i?.  64y 
(p.  110). 


which 
muitbe 


other,  (1)  F.  &  JpL  1685,  Gra^.  ThecuoiHsts^  ^^  ^ 
9jod  after  them  oiur  courts  of  jiistice,  explain  a  ooh  Marriage 
fnh  subfiequeof  to  a  {Mrpmise  of  marriage  into  ac-  ^^^^ 

toal  marri^i^;  Foe-  QMp  46  ••  

3.  I^  is  not  necessary  diat  marriage  should  be  P<«noC  r 
celebrated  by  a  clergyman.    The  consent  of  parties  don. 
may  be  decbred  h^oire  any  magistrate,  or  rimply 
bi^fiirt  wUiws^i^  (8)    And  though  no  formal  oon-  F^vtum^ 
sent  should  appear^  mairiage  is  preauw^  from  the  ^"'^"^"^^ 
cohabitation,  or  living  together,  at  bed  and  board^ 
of  a  man  and  woman  who  are  generally  rqputed 
husband  and  wife ;  1503,  c  77  %.    One's  acknow*- 
ledgment  of  his  marriage  to  the  midwife,  whom  he 
called  to  his  wife^  and  to  the  minister  who  baptized 
his  child,  was  found  sufficient  presumptive  evidence 
of  marriage^  without  the  aid  either  of  cohabitation 

*  But  audi  piomiae  can  onlj  be  proved  by  the  writ  or  oath  of 
party,  Z>ict  8.  V,  Proof  (Saked  Promise). ^See,  however,  Did,  iv. 

k  t 
f  Foe.  CO.  liL  975.    flea  ditto,  xi.  9il. 
I  See  Foe.  CoO.  v.  2.  No.  5a 


(1)  Damagee  are  d^^  fbr  breach  of  pramue  oL  marriage,  eren 
dMosli  ao  np^at^  damage  can  be  qualified.  Se^Hoggy.  Chw,  97. 
Iftay  181^  Foe.  CofL  The  statute  59.  Geo.  III.  c.  35.  $  1,  en. 
act»,  that  all  actions  of  damages  *<  on  accowU  o/breach'ofpromiMe  of 
**  marriage"  shall  be  forthwith  remitted  to  the  Jury  Court  without 
undergoing  any  discussion  in  the  Court  of  Session. 

(2)  A  very  strong  illustration  of  this  doctrine  occurred,  In  the 
case  of  WaOar  ▼.  Macadam,  4.  March  1807,  Fac.  CotL  ;  affirmed 
on  appeal,  May  21. 1813,  I.  Dow's  RtpofU,  148. 
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I.  6.  3.  or  of  hahiie  and  repuie;  Feb.  1TS9,  Arroi*.  (1) 
Presumed  The  father's  consent  was,  by  the  Roman  law,  es* 
'°*"^'g^:.  sential  to  the  marriage  of  chfldren  mfamiKa :  But 
Consent  of  by  our  law,  children  may  enter  into  marriage  with- 
P"**"**  out  the  knowledge,  and  even  against  the  remon- 
strances, of  a  father. 
Marriage  ^  Marriage  is  forbidden  within  certain  degrees 
within  '  of  blood.  The  Romans  reckoned  a  deirree  for 
degrees  cvery  person  generated :  By  which  rule,  a  father 
nuU.  aiid  a  son  are  in  the  first ;  brothers  in  the  second, 

and  first  cousins  in  the  fourth  degree  of  consan- 
guinity. The  canon  law  computes  by  the  persons 
generated  upon  one  side  only,  which,  in  the  di- 
rect line  of  ascendents  and  descetidents,  comes  to 
the  same  account  with  the  Roman  computation ; 
but,  in  the  transverse  or  collateral  line,  makes  k 
considerable  variation  from  it.  By  1567,  c,  15, 
which  adopts  the  law  of  Moses,  {Levii.  c.  18,}  into 
ours,  seconds  in  blood,  and  all  remoter  degrees, 
may  lawfully  marry.  By  seconds  in  blood,  are 
meant  first  cousins,  according  to  the  computation 
of  the  canon  law,  which  was  at  that  time  the  corn- 
Marriage  ^^^  ^^y  ^^  Scotland  of  reckoning  degrees.  Mar- 
in the  di-  riage  in  the  direct  line  is  forbidden  m  ini^hUimn;  as 
it  is  also  in  ihe  collateral  line,  in  the  special  case 
where  one  of  the  parties  is  loco  parentis  to  the  other, 

*  This  point  is  well  illustrated  by  several  late  decisions.  Vide 
Did.  iv.  V.  Proof  {Froired  or  not  proved) ;  Fac,  CoQ,  zii.  Appendix, 
No.  1. 


(1)  The  doctrine  of  the  law  of  Scotland,  on  the  constitution  of 
marriage,  will  be  found  very  ably  stated  in  the  judgment  deUvered 
by  Sir  William  Soott,  Id.  July  1811,  in  the  case  of  Ddffmpk  y. 
DabympUy  as  reported  by  Dr  Dodson.  Sec  also  DkU  ▼.  Proofs 
Div.  V.  §  5. 
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as  granduncle,  great  granduncle,  &c.  with  respect    L  6.  4. 
to  his  grandniece,  &c.    The  same  degrees  that  are  D^pwM 
prohibited  in  consanguinity  are  prohibited  in  affi-  ^/°^- 
mty ;  (1)  which  is  the  tie  arising  from  marriage  be- 
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twixt  one  of  the  married  pair  and  the  blood  rela- 
tions of  the  other  *»     Marriage,  also,  where  either  Other 
of  the  parties  b  naturally  unfit  for  generation,  or  Snuiutj. 
stands  already  married  to  a  third  person,  is  ipso 
/ttrenullf. 

5.  To  prevent  bigamy  and  incestuous  marriages,  PhxJa- 
the  church  has  introduced  proclamation  of  banns ;  |^^|^ 
which  is  the  ceremony  of  publishing  the  names  and 
designations  (additions)  of  those  who  intend  to  in- 
termarry, in  the  churches  where  the  bride  and 
brid^room  reside  |,  after  the  congregation  is  as- 
sembled for  divine  service ;  that  all  persons,  who 
know  any  objection  to  the  marriage,  may  offer  it. 
Not  Bishops  only,  but  Presbjrteries,  assumed  for- 


*  Jarnn  Sirwig  was  ci^itally  contictedy  24.  April  164p9>  for  in- 
cest  committed  with  his  niece  by  affinity.  See  Hume,  i.  444. 
(8d  edit.) 

f  See  v^ntf  $  23,  another  impediment  to  marriage. 

I  And  in  caie  the  marriage  is  to  be  celebrated  by  an  Epiicopal, 
the  banns  must  be  proclaimed  in  the  chapel  also ;  10.  Ann,  c.  7. 


(1)  The  act  1567  declares  marriage  to  be  <*  as  free  as  the  law  of 
**  God  has  permitted  the  same.*'  See  the  grounds  for  doubting 
whether  the  prohibition  alluded  to  in  the  text  extends  to  brothers 
snd  sisters  bjf  qffbohf ;  1.  Hume,  444^  445,  2d  edit  It  may  be  ob- 
ed,  that  the  Confession  of  Faith,  ratified  by  Fkrliament  '*  in  the 

haill  beads,  articles  and  clauses  thereof,"  (1690,  c.  5.  and  1700, 
c  2.)  expressly  declares,  (c.  21.  of  marriage  and  dlTpree,)  that 
«*  ibe  man  may  not  marry  any  of  his  wifo*s  kindred  nearer  in  blood 
**  than  he  may  of  his  own ;  nor  the  woman  of  her  husband's  kindred 
«•  »— —  in  blood  than  of  her  own." 


<« 
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!•  6.  ik  meriy  a  power  of  digpensing  with  proclamation  of 
ivociama-  banns  on  extraordinary  occaaiong,  AcL  Ass*  16S8, 
Sess.  £S.  $  21,  which  has  not  been  exerciged  ginoe 
the  Revolution.  When  the  order  of  the  church  ig 
observed,  the  marriage  ig  called  regsdar ;  when 
otherwise,  c/ofidlMfMie.  Clandestine  marriage,  thou^ 
it  be  valid,  has  statutory  penalties  annexed  to  it, 
aflecting  not  only  the  parties,  but  the  celebrator 
and  witnesses;  1661,  c.  34;  1695,  c.  IS;  10M, 
e.  6  *^ :  And  over  and  above,  the  parties  were  pu- 
nished with  the  loss  of  certain  conjugal  rights;  the 
husband  lost  \AsJHS  metriH^  and  the  wife  herjltigrr- 
litke,  by  1678,  c.  9.  This  last  act,  which  abo  id- 
flitted  penalties  i^inst  the  then  non«>confarmiiig 
clergy,  was  rescinded  in  the  lump  with  other  acts 
ibr  conformity,  by  1690,  c.  21 ;  in  respect  of  which, 
the  penalties  of  the  act  1672,  against  clandestiiie 
marriages,  were  found  to  be  taken  off;  J*.  II.  Dec. 
1705,  CarruiAers.  (1) 

6.  By  marriflge,  a  society  is  created  between  the 
married  pair,  which  draws  after  it  a  mutual  com- 
munication of  their  civil  interests^  in  usjtcf  as  is 
necessary  for  maintaining  iL  As  the  ac^ety  lasts 
only  for  the  joint  lives  of  the  gocti ;  thejefore  rights 
that  have  the  nature  of  a  perpetuity,  which  our  law 
styles  heritable,  are  not  brought  under  the  partner- 
ship Or  communion  of  goods ;  as  a  land  estate,  or 
bonds  bearing  a  yearly  interest :  It  is  only  move- 
able subjects,  or  the  fruits  produced  by  heritable 

*  Hie  knriuscMMMi  have  no  right  to  pursue  for  those  penalties, 
14  A^  1761,  (Diet.  ui.  p.  12^) 


(1)   See  Dkt.  ▼.  ChndMne  Marti^. 


duridg  the  marriage,  that  becooie  ohu-   i,  6.  e, 
Dion  to  man  and  wife  *.  (L)  Conn». 

7.  The  husband)  as  the  head  of  the  wife^  has  the  '^^  ^ 
sole  ri^t  of  managii^  the  goods  in  communion^  Sm3»>.^^ 
which  is  called  Jul  mariH.    This  right  is  soabso-  -^*»  '"'^ 
Itttey  that  it  bears  but  little  resemblance  to  a  right  . 
of  administering  a  common  subject ;  for  the  hus- 
band can,  in  virtue  thereof,  sell,  or  even  gift  at  bis 
pleasure,  the  whole  goods  fidUng  under  commu- 
nion ;  and  his  creditors  may  affect  thtim  for  the 
psyment  of  his  proper  debts :  So  that  thej^W  ma-  „  equinu 
HU  carries  all  the  characters  of  an  assigns(tion  by  ^®°5  ^  •n 
the  wife  to  the  husband  of  her  moveable  estate.  ^^^ 
It  arises  ipsojmpe  from  the  marriage ;  and  there- 
Aire  needs  no  other  constitution.     Our  lawyers  of  How  far 
the  last  age  were  of  opinion,  that  this  was  a  right  ^'  ™*y  ^ 
so  inseparable  from  the  husband,  that  all  reserva-  eed. 
tion  by  die  wife  of  the  right  of  administratkon^  or 
renunciation  of  it  by  the  husband,  was  ine&ctUal ; 
for  diat  such  reservation  or  renunciation,  as  a 
moveable  right  conceived  in  favour  of  the  wife,  fell 
under  thejua  mariti:    But  it  is  now  an  agreed 
point,  not  only  that  a  stranger  may  convey  an 
estate  to  a  wife,  so  as  it  shall  not  be  subject  to  the 
husband's  administration,  but  that  a  husband  may, 
in  the  marriage-contract,  renounce  his  jiis  maria 
in  all  or  any  part  of  his  wife's  moveable  estate ; 
SS.  Jme  nso,  mOket  f.  (3) 

*  See  I}icL  i.  &nd  iii.  v.  Husband  and  Wife. 

f  JSSSk.  No.  a  V.  HuAand  and  Wife;  Fak.  I.  p.  64. 


(1)  See  as  to  the  Communion  of  goods.  Diet,  v.  Husband  and 
W^  DiT.  I.  $  ].7. 

(2)  Sec  as  to  the  Jus  Mariti,  Diet,  v.  Husband  and  Wife,  Dir.  I. 
S  fl^  Snd  Phr.  IV. 
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8.  From  this  right  are  excepted  paraphernal 
goods,  which,  as  the  word  is  understood  in  our 
law,  comprehends  the  wife's  wearing  apparel,  and 
the  ornaments  proper  to  her  person,  as  necklaces, 
ear-rings,  breast  or  arm  jewels,  buckles,  &c  These 
are  neither  alienable  by  the  husband,  nor  affectable 
by  his  creditors.  Things  of  promiscuous  use  to 
husband  and  wife,  as  plate,  medals,  &c.  may  be- 
come paraphernal,  by  the  husband's  giving  them 
to  the  wife,  at  or  before  marriage ;  but  they  are 
paraphernal,  only  in  regard  to  that  husband  who 
gave  them  as  such,  and  are  esteemed  common 
moveables,  if  the  wife  whose  parafherMiia  they 
were,  be  afterwards  married  to  a  second  husband ; 
unless  he  shall  in  the  same  manner  impropriate 
them  to  her;  f.  4.  Dec.  1696,  and  15.  Jcol  1697, 

Dicto».(l) 

9.  The  right  of  the  husband  to  the  wife's  move- 
able estate,  is  burdened  with  the  moveable  debts 
contracted  by  her  before  marriage :  And,  as  his 
right  is  universal,  so  is  his  burden ;  for  it  reaches 
to  her  whole  moveable  debts,  though  they  should 
far  exceed  her  moveable  estate.  (2)  Yet  the  hus- 
band is  not  considered  as  the  true  debtor  in  his 
wife's  debts.  In  all  actions  for  payment  she  is  the 
proper  defender ;  the  husband  is  only  cited  for  his 
interest,  that  is,  as  curator  to  her,  and  administra- 
tor of  the  society  goods :  As  soon,  therefore,  as 
the  marriage  is  dissolved,  and  the  society  goods 
thereby  suffer  a  division,  the  husband  is  no  farther 

•  Ste  KSk.  No.  17.  v.  Hutband  and  Wife, 


(1)  See  as  to  ParaphamaMa,  Did.  v.  HMand  and  Wife,  Div.  I. 
(«)  See  on  thb  subject,  Diet,  r.  HudHmd  and  W/e,  Div.  IL 
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concerned  in  the  share  belonging  to  his  deceased  I.  6w  9. 
wife ;  and  consequently  is  no  longer  liable  to  pay  j^ 
her  debts,  which  must  be  recovered  from  her  re- 
presentatives, or  her  separate  estate. 

10.  This  obHgatimi  upon  the  husband  is  perpe-  How  a. 
tuated  against  him,  l«^  Where  his  proper  estate,  ^^^ 
real  and  personal,  has  been  afiected,  during  the  hmbwid. 
marriage,  by  complete  legal  diligence ;  in  which 
case,  the  husband  must,  by  the  common  rules  of 
law,  relieve  his  property  from  the  burden  with 
which  it  stands  charged :  But  the  utmost  diligence 
against  his  person  is  not  sufficient  to  perpetuate  the 
obligation;  Had.  26.  Feb.  1623,  IkmgUu;  nor  even 
incomplete  diligence  against  his  estate ;  28.  JSxn. 
1678,  WiUiy.     2dlyf  The  husband  continues  liable 
even  after  the  wife's  deaths  in  so  far  as  he  is  lucraiita 
or  profited  by  her  estate.     Law  does  not  consider 
a  husband,  who  has  got  but  a  moderate  tocher  by 
his  wife,  as  a  gainer  by  the  marriage;  28.  Dee. 
1665,  Bumei :  It  is  the  excess  only,  which  is  lu- 
cnttHj  and  which  must  be  judged  of,  according  to 
the  quality  of  the  parties,  and  their  condition  of 
life.     As  the  husband  was  at  no  time  the  proper 
debtor  in  his  wife's  moveable  debts;  therefore, 
though  he  should  be  Ittcratusy  he  is,  after  the  dis- 
solution, only  liable  for  them  mMdiorte,  ».  e.  if  her 
own  separate  estate  is  not  sufficient  to  pay  them 
off;  P.  Falc.  54. 

1 1.  Where  the  wife  is  debtor  in  that  sort  of  debt,  HuslMad't 
which,  if  it  had  been  due  to  her,  would  have  ex-  ll«hffi*ym 
eluded  the  jus  maritij  e.  g.  in  bonds  bearing  inte-  baring  in- 
rest,  the  husband  is  liable  only  for  the  bygone  in-  *•'•■*»  *^ 
terests,  f^d  those  that  may  grow  upon  the  debt  du- 
ring the  marriage ;  because  his  obligation  for  her 
debts  must  be  commensurated  to  the  interest  he  has 
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I.  &  ii»     ia  her  estate ;  IS.  Juljf  1708,  Gordon.   It  is  the  hus- 
HuabMd'f  baud  alone  who  is  liable  in  personal  diligence  for 
^^■''^^-     his  wife's  debts  while  the  niarriaire  subsists  :  The 
wife,  who  is  the  proper  debtor,,  is  free  from  all  per* 
sooal  execution  upon  them,  while  she  is  m$HtoL  wo ; 
F.\hJQH.VIOi^GQrdcm. 
Tiifl  hotf-    .    12.  The  husband,  by  marriage,  becomes  t)ie  per- 
^,^^'  petual  curator  of  the  ivife.    From  this  right  it  ^i- 
rator.        aes,  Is^  That  no  suit  can  proceed  against  the  wife 
Eiibcts  of  till  the  husband  be  cited  for  his  interest :   And  if 
^cun-  ^  g}^^  jg  married  during  the  dependence  of  a  process 
against  her  before  an  inferior  court,  and  if  the  hus- 
band dwells  within  another  territory^  he  must  be 
called  by  letters  ci  supplement,  which  are  granted 
of  course  by  the  Court  of  Session.   2d!^  All  deed^ 
done  by  a  wife  without  the  husbaud's  consent  are 
null ;  neither  can  she  sue  in  any  action  without  the 
husband's  concurrence.  (1)    Where  the  husband 
refuses,  or,  by  reason  of  forfeiture,  &c.  caqnot  con- 
cur ;  or  where  the  action  is  to  be  brpnght  against 
the  husband  himself  for  performing  his  part  of  the 
marriage-articles,  the  judge  will  authorise  her  to 
sue  in  her  own  name.  (2)   To  prevent  the  necessi- 
ty of  applying  for  the  court's  authority,  care  is  ge- 
nerally taken,  in  marriage*-contracts,  to  name  cer- 
tain trustees,  at  whose  instance  execution  may  pass 
even  be-     against  the  husband.    The  effects  arising  from  this 
fore  mar.    curatorial  power  discover  themselves  even  before 
marriage,  upon  the  publication  of  banns ;  after 
which  the  bride,  being  no  longer  suijurisj  can  con* 
uact  no  debt,  nor  do  any  deeds  either  to  the  pre- 

(!)  Sec  on  tlie  subject  of  the  Husband's  curatory,  Dkt.  y,  Jhts- 
hmidmtd  W^k,  Dir.  VIIL 

(e)  See  Z>icl.  V.  Jhtsband  amd  Wifih  Div.  VIII,  §  3,  ^  In  such 
cases  a  curator  ad  lUtm  i&  usually  appointed  to  assist  the  wi£e  in 
conducting  the  suit. 
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jiidioe  of  her  future  husband,  nor  even  to  her  own ;  h  6.  19. 
DirL  13.  But  it  is  not  enough  for  this  purpose  jEff^^  ei 
that  the  banns  have  been  published  at  the  bride-  ^uib^d's 
groom's  parish-church :  th^  notification  must  be  even  be- 
also  aiade  at  the  brkk's,  in  order  to  int^rpel  per-  ^?^  °^' 
sons  from  oontractkig  with  her;   8.  Jufy  1628»  -^--^ — 

.  IS.  If  the  husband  should  either  withdraw  froiD  Sefwrate 
his  Wife,  or  turn  h«p  out  of  doors  *,  or  if,  oonti-  ■^^'^y- 
jHiing  in  family  with  her,  he  should  by  severe  treat- 
meat  oidanger  her  lifie^  the  Commissaries  will  au- 
thorise a  separation  a  mauataorf^snd  give  a  se- 
parate alimony  to  the  wife^  suitable  to  her  bus- 
bud's  estate,  from  the  time  of  such  sepajnatkui, 
until  either  a  reconciliation  or  a  sentence  of  di- 
vorce. (2) 

14.  Certain  obligations  of  the  wife  are  valid,  not-  %Khai  aUf - 
witfahmding  her  being  mtb  cmra  wariii,  ee.  ^*  ob-  £^^|^ 
ligations  arising  from  delict.;  for  wives  hav«  no  TaUd.  Ob- 
privilege  to  conmiit  crimes.    Bat  if  the  punishment  ^^^, 
naolvQB  into  a  pecimiary  mulct,  tJie  eseculi<m  of  it 
orast,  foom  her  incapaciiy  to  fulfil,  Ibe  suspended 
tiU  the  dissoltttioa  of  the  dnarrit^ge^.  unless  the  wife 
has  a  aeparotsf  estme  exempted  fnett  the/asAonW; 
Edg.  2.  JiOjf  17M,  Murrapg  M.  Jix.  1738,  Gor- 

*  A  bu4Muid  imviiis  nfuiaid  hb  wife  w  kure  liu  iiouM^  witb- 
QUt  *-T(r'*g  *T  '6W»^  ^  Cpnri  refuted  to  uitei|KMe,  l:^  an  in- 
,  tvdict  toiceep  her  in  poncMum ;  Fae,  CoH  xii.  153. 
t  Fac.  CoH  is.  117. 

(1)  See  aa  to  tile  d&et  of  Ste  Fhidamatioii  of'Saims^  hki,  v. 
AiABMf  oni  Wyk,  DiT.  VII. 
(9)  See  Dm  ^./JBMkmi^M  Wifk,  JKr.  J  M. «  3. 
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L  6.  15.  15.  Obligations  arising  from  contract  a£fect  e(- 
Penmrni  tber  the  person  or  the  estate.  The  law  has  been 
^Ugatkma  g^  careful  to  protect  wives  while  $ub  cura  mariHj 

that  all  personal  obligations  granted  by  a  wife, 

though  with  the  husband's  consent,  as  bonds,  bills, 

&c.  are  null ;  with  the  following  exceptions,  1«^ 

Ezcepdoiifl.  ^^er®  the  wife  gets  a  separate  peculittm  or  stock, 

either  from  her  father  or  a  stranger,  for  her  own 

or  her  children's  alimony,  she  may  grant  personal 

obligations  in  relation  to  such  stock,  IHrL  164 ; 

and  by  stronger  reason,  personal  obligaticMis  grant* 

ed  by  a  wife  are  good,  when  her  person  is  actually 

withdrawn  from  the  husband's  power  by  a  judicial 

separation.      2d/y,   A  wife's  personal  obligation, 

granted  in  the  form  of  a  deed  inter  vivaa,  is  valid, 

if  it  is  not  to  take  effect  till  her  death ;  Feb,  1720,  L. 

Contnctof  TUliheum.  Sdly,  Where  the  wife  is  by  the  husband 

h  pn^nm-  pTopoeita  negoHUj  entrusted  with  the  nuuiagemeat, 

^  either  of  a  particular  branch  of  business,  or  of  his 

whole  affiurs,  all  the  contracts  she  enters  into,  in 

the  exercise  of  her  prcBpaeUurety  are  effisctual,  even 

though  they  be  not  reduced  to  writing,  but  should 

arise  merely  ex  re,  from  furnishings  made,  to  her : 

the     But  such  obligations  have  no  force  against  the  wife ; 


^'"h^'  it  is  the  husband  only,  by  whose  commission  she 
acts,  who  is  thereby  obliged.  A  pr<qpositura  mey 
be  constituted,  not  only  formally  by  writing,  but 
tacidy^  by  the  wife's  being  in  use^  for  a  tract  of 
time  together,  to  act  for  her  husband,  while  lie  ei- 
ther approves  of  it  by  fulfilling  .her  deeds,  or  at 
least,  being  in  the  knowledge  thereof  connives  at 
it;   Dir/.  819.  (1) 


.  fc  I  *  > .  .. » I 


(1)  S^DieUy,  £Mkndmd^^Jkw:y,UL\ 
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16.  A- wife,  while  she  remains  in  family  with  her   I*  &  10« 
husband,  is  considered  as  prtBpoidia  negotiia  darner  The  wife 
ticU :  and,  consequently,  may  provide  things  pro-  J^^JEoI 
per  for  the  fiimily,  for  the  price  whereof  the  bus-  tug 
band  b  liable,  though  they  should  be  misapplied, 
or  though  the  husband  should  have  given  her  mo- 
ney to  provide  them  elsewhere;  DirL  SIO.  (1)   A  Inlniiition 
husband,  who  suspects  that  his  wife  may  hurt  his  ^|^  * 
fortune  by  high  living,  may  use  the  remedy  of  in- 
hibition against  her;  by  which  all  persons  are  in- 
terpelled  from  contracting  with  her,  or  giving  her 
credit.     After  the  completing  of  this  diligence  *, 
iriiereby  iheprapariiiff'a  falls,  the  wife  cannot  bind 

the  husband,  unless  for  such  reasonablefumishings, 
as  be  cannot  instruct  that  he  provided  her  with 
albmde.  As  every  man,  and  consequently  every 
husband,  has  a  right  to  remove  his  managers  at 
pleasure^  inhibition  may  pass  at  the  suit  of  the  hus- 
band against  the  wife,  though  he  should  not  offer 
to  justify  that  measure  by  an  actual  proof  of  the 
extravagance  or  profuseness  of  her  temper;  Fak. 
voL  1.  209t.  (2) 

17.  As  to  the  rights  granted  by  the  wife  affecting  Ri^^tf- 
her  estate ;  she  has  no  moveable  estate,  except  her  m^^J^ 
parapharnalia ;  and  those  she  may  alien  or  impig- 
norate,  with  consent  'of  the  husband  as  curator, 
otherwise  not;  11.  July  ITSfi,  GemmiL  She  can 
even,  without  the  husband,  bequeath,  by  testament. 


Book  U.  tit.  11.  $2. 
t  JSBl  No.  12.  and  13.  HuAatidand  Wifi, 


(1)  Aft  to  the  Wife's  Prapomtmroj  See  Did.  v.  ffu$band  and 
m/e,  DiT.  VL 

(2)  As  to  te  efibet  of  Inhibitioo,  see  DieL  ▼.  Hmband  and 
W^  Oir.  VI.  $  4. 
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I.  6. 17.    her  share  of  the  goods  in  commuoioir^but  she 
Rigiitt  af.  cannot  dispose  of  them  tnfer  moo$^  fisr  she  herself 
^^^1^  has  no  proper  right  to  them  while  the  marriege 
•rtirtc;       subsists:  See  19.  Dec.  1686,  Matthew.    A  wife 
her  heri.    ^^^  UwfuUy  oblige  liersel^  in  relation  to  her  heri- 
table es.     table  estate^  with  consentof  her  huabaad;  for  ihougb 
^*^'         ber  person  is  in  some  sense  sunk  by  the  marriage^ 
ske  continues  capable  of  holding  a  real  estate ;  and 
in  such  obligations,  her  estate  is  considered^  and 
not  ber  person;  15.  Dec.  1666,  Eleia;  a8«  Jan. 
1678^  Bruce.  A  husband,  though  he  be  curalor  to 
his  wife,  can,  by  his  acoeptanoe  or  jiit^rveiM^JaA, 
andiorise  rights  gnanted  by  her  in  hi#  oiviri)  f^YO^r ; 
-for  a  hosband^s  curatory  is  not  intended  only  fa: 
the  wile's  adfaotage,  but  ia  eottsidered  S3  a  raitf u«I 
benefit  to  iboth.(l) 
Donatioiu       1^*  All  donadons,  iriiether  by  the  wife  tp  tb»  hm- 
^^     band,  or  by  the  huaband  to  the  wSe.  we^  b^  hf 
and  wife    the  Roman  law  and  ours,  reTooaUe  by  tibe  dopor ; 
vie  reroca-  ^  ccnfuffes  nuttuo  oMOTe  9(t  9fiaiimk  U  1.  ie  d(m. 
imL  vit.  et  isr. ;  but  if  the  donor  djes  wMbo#f  fi^- 
vocation,  the  right  becomes  absolute.  A  r^ht  OM^ 
be  ve^roked,  not  only  by  an  expUieit  iteTOcation,  but 
taeitly,  by  afterwards  iconveying  to  another  the 
sul^eet  of  the  donatiDn,  or  by  charging  iX  with  a 
•burden  in  favour  of  a  thind  par^$  but  i«  sp  £^r  as 
•the  subject  is  not  burdened,  the  donation  ^^bsists ; 
Dfrh  904.    Though  the  deed  should  bd  granted 
nominally,  or  in  trust,  to  a  third  party,  it  is  subject 
to  revocation,  if  its  genuine  effect  be  to  convey  a 
gratuitous  right  from  one  of  th^  spouses  to  the 
other ;  j^us  enim  valet  ^ptod  agitwr^  guamquodeimu" 


"frr 


(1)  As  to  the  efl^  of  deeds  franled  by  a  -wife  witbf  «f  wi^^out, 
the  husband's  consent,  see  Dkt.  ▼.  Ehubtrnd  md  W^e,  Mr.  IT;. 
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hteamcipiiur;  L  Feb*  1728,  Sanders.  Where  the  i-  6, 18. 
donation  is  not  pure,  it  is  not  subject  to  revocation :  RatToiua 
Thus,  a  srrant  made  by  the  husband,  in  conse-  ^ '*"*"- 
quence  of  the  natural  obligation  that  lies  upon  him  gnmts  m 
to  provide  for  his  wife,  is  not  revocable,  unless  in  ^^i**^*^ 
so  far  as  it  oLceeds  the  measure  of  a  rational  settle-  ^^-''-^ 
ment  *•  Neither  are  remuneratory  grants  revoca- 
ble, where  mutual  grants  are  made  in  conside- 
ration of  each  other,  26*  Jim.  1669,  Chishobn^  ex- 
cept where  an  onerous  cause  is  simulated,  and  a 
donation  truly  intended ;  or  where  what  is  given, 
kmc  ikde^  by  the  husband  and  wife,  bears  no  pro- 
portion to  each  other.  (1)  All  voluntary  contracts 
of  separation,  by  which  the  wife  is  provided  in  a 
yearly  alimony,  were,  by  our  more  ancient  practice, 
reprobated  as  contrary  to  one  of  the  essential  du- 
ties of  marriage ;  Adherence^  W.Feb.  1634>,J9rum- 
mtmd;  but  by  our  later  decisions,  they  are  effectual 
as  to  the  time  past,  but  revocable  either  by  the 
husband  or  wife ;  6.  FA.  1666,  Livingston.  (2) 

19.  As  wives  are  in  the  strongest  degree  subject  Ratifica 
to  the  influence  of  their  husbands,  third  parties,  in  ^^"^3/ 
whose  favour  they  had  made  grants,  were  frequent- 
ly vexed  with  actions  of  reduction,  as  if  the  grant 
had  been  extorted  from  the  wife  through  the  force 
or  fear  of  the  husband.  To  secure  the  grantees 
against  this  danger,  ratifications  were  Introduced, 
,  whereby  the  wife,  appearing  before  a  judge,  de- 
clares upon  oath  (her  husband  not  present,)  that 

•   See  laik.  No.  16.  Hushand  and  Wife. 

(1)  As  to  donations  between  Husband  and  Wife,  see  Diet,  v. 
HuMbandand  Wife,  Div.  X.  §  1.  10. 

(2)  As  to  contracts  of  separation^  sec  Diet,  t.  Htahmdand  Wfi, 
Dir.  X.  J  H.  12. 
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Dinolu- 
don  of 
moiTMge. 


T.  6.  Id.  ihe  WAS  Dot  iftdueed  to  grant  the  deed  exvioui 

Rallies-  fMH.    Every  deed,  by  which  any  interest  accrues 

wive^^     to  ft  third  patty,  may  be  secured  by  ratification^ 

""  '■■""■■'"  though  a  consequential  benefit  should  arise  firom 

^rVSb?'  i^  ^o  ^he  husband,  1481,  c.  84;    but  pure  dona- 

ject  thef«.  tions  betwixt  man  and  wife  do  not  appear  to  be  the 

proper  subjects  of  ratification ;  for  law  has  made 

these  revocable,  as  proceeding  from  the  love,  not 

the  fear,  of  the  husband  :  And  if  a  donation  by  a 

wife  were  rendered  irrevocable  by  her  radfieatioiiy 

which  a  husband  might  easily  obtain  by  the  same 

methods  of  persuasion  which  procured  die  gift,  the 

law  of  donations,  betwixt  man  and  wife^  would  turn 

out  a  most  unequal  one  to  the  wife.     A  wife's  ra^ 

tification  is  not  absolutely  necessary  for  securing 

the  grantee :  Law,  indeed,  allows  the  wife  to  bring 

reduction  of  any  deed  she  has  not  ratified,  upon 

the  head  of  force  or  fear,  of  which,  if  she  bring 

sufficient  evidence,  the  deed  will  be  set  aside ;  but 

if  she  feils  in  the  proofs  it  will  remain  effectual  to 

the  receiver ;  S8.  Jwie  1706,  Ha^  *. 

80.  Marriage,  like  other  contracts,  might,  by 
the  Roman  law,  be  dissolved  by  the  contrary  con- 
sent of  parties ;  which  unlimited  power  of  divorce, 
after  it  had  been  for  some  time  restrained,  was 
again  revived  by  the  Christian  Emperor  Justinian, 
Nov.  140,  c.  1 :  but  by  the  law  of  Scotland,  agree- 
ably to  the  rules  of  our  holy  religion,  marriage  can- 
not be  dissolved  till  death,  except  by  divorce,  pro- 
ceeding either  upon  the  head  of  adultery,  MaUh. 
xix.  8,  0,  Mark  x.  11,  or  of  wilful  desertion, 
1  Cor.  vii.  16. 

*  If  Ibvei  or  fear  cor  be  proved  in  Uie  ndficatuMi,  as  well  as  in 
the  deed  ratified,  it  will  be  of  no  avail  to  protect  the  grantee  against 
reduction. 
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21.  Marriage  is  dissolved  by  death,  either,  within  ^-  ^^^' 
year  and  day  of  its  being  oontracted,  or  after  year  BUiolo. 
and  day*    If  it  is  dissolved  within  year  and  day,  l^riaM 
all  rights  granted  in  consideration  of  the  marri«^  ^-....i.-...^ 
become  void,  and  things  return  to  the  same  eondi-  Jithin 
tion  in  which  they  stood  before  the  marriage :  The  ^  '^ 
tocher  returns  to  the  wife^  or  those  iram  whom  it     ^ ' 
came ;   and  all  the  interest^  either  legal  or  con- 
ventional^   arising  to  the'wife^  in  the  husband's 
ertate,  returns  to  the  husband  or  his  heirs.    In 
consequence  of  this  rule,  the  right  that  the  hits* 
band  acquires  by  marriage  to  the  wife's  moveable 
estate^  determines  by  the  dissolution  within  year 
and  day ;  with  this  restriction,  that  he  is  consider* 
ed  as  a  btmaJUe  possessor,  in  relation  to  what  Jbe 
has  consumed  of  these  moveables,  i^)on  the  faith 
of  his  right,  while  it  sul)sisted ;  but  he  is  liable  to 
repay  the  tocher,  without  any  deduction,  in  cmisi* 
deration  of  his  fiunily-expense  during  the  mar- 
riage ;  23.  Feb.  1681,  Gankm.    If  things  cannot 
be  restored  on  both  sides,  equity  hinders  the  rer 
storing  of  one  par^,  and  not  the  other ;  20.  Jnfy 

82.  Upon  the  dissolution  of  a  marriage,  after  ^  y^^ 
year  and  day,  the  surviving  husband  becomes  the  ^     ^* 
irrevocable  proprietor  of  the  tocher ;  and  the  wife^ 
where  she  survives,  is  entitled  to  her  jointure,  or  to 
her  legtH  provisions  of  terce^  (11.  6.  §  26.)  and^ 
rdicUBf  (III.  9.  §  5.)    She  has  also  rightto  mourn- 

*  Even  in  thii  unfavourable  cue,  the  wife  gets  her  moitrningi; 
XSL  No.  6.  ▼.  HuAmdmui  Wife,  aee  Did.  iii«  p.  889^  81.  Nov. 
m%  Naiaon,  Fae.  CaO,  lii.  38, 

(1)  At  CO  4fae  eonaequenees  oi  manriege  disiriviDg  witbia  ymr 
end  day,  tee  Did.  XL  5  I.  4 
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he.  92,  ingsy  suitable  to  the  husband's  quality,  and  to  di- 
Wife's  mony  from  the  day  of  his  death,  till  the  term  at 
S^^iind  ^^^  ^®'  liferent  provision,  either  legal  or  con- 
alimony  ventional,  commences  • :  The  measure  of  which 
^^^  '  alimony  is  regulated,  not  by  theextentof  her  join- 
,..^„.p,— ^^M  |;m>e,  but  by  the  husband's  quality  and  fortune,  and 

the  condition  of  the  family  left  by  him ;  15.  July 
]>iflsolu.  17 13,  Cred.  of  SeoL  If  a  liring  chUd  be  procreated 
^  Uri*^^  of  the  marriage^  who  has  been  heard  to  cry,  the 
cbiid.  marriage  has  the  same  effect  as  if  it  had  subsisted 
beyond  the  year.  The  crying  of  the  child  is,  ac- 
eordiBg  to  St*  h  4.  $  19,  the  only  evidence  that 
might  to  be  received  of  its  being  bom  alive,  that 
the  matter  may  not  be  left  to  the  uncertain  conjec- 
tures of  those  who  attend  the  birth  of  children ; 
biit  the  doctrine  of  the  Roman  law  appears  more 
equitable,  which  admits  other  circumstances,  where 
they  are  equally  strong,  in  proof  of  that  fact ;  L  3. 
C  depoii.  her*  f  •  A  day  is  adjected  to  the  year,  in 
mefforem  evkknHam,  that  it  may  clearly  appear  that 
the  year  itself  is  elapsed ;  and,  there&i*e,  tlie  run- 
ning of  any  part  of  the  day  after  die  year  has  the 
same  efiect  as  if  the  whole  were  elapsed.  (1)  The 
disputes  that  might  arise  from  the  dissolution  of  a 
marriage  within  the  year,  are  generally  prevented 
by  a  clause  in  mietrriage-contracts,  that  the  inte- 
rest of  the  husband  and  wifq  shall  continue,  though 
the  marriage  should  be  dissolved  sooner,  without 
a  living  chUd.  The  legal  right  of  courtesy,  com^^ 
petent  to  the  surviving  husband,  is  to  be  explain- 
ed, II.  9.  §  30. 

•  Foe.  CdL  IT.  59.  (p.  101.)  Ibid.  kii.  loa 

f  Stair's  doctrine  was  confirmed,  Foe,  CufL  iv.  2i. 

^1^— A— — —  I      M    »■         ■   in I  II  ■■       III!  II  ■■■■PI  .11 

(1)  See  Diet,  v.  Di«$  Inciphuu 


S3.  Divorce  is  such  a  separation  of  married  per-  ^*  ^  ^^ 
sons,  daring  thdir  lives^  as  looses  them  from  the  pusoiu- 
nuptial  tie^  and  leaves  them  at  freedom  to  inter*  divora 
marnr  with  others.    Marria£»  beinff.  b y  the  canon-  ^^ 

t_        J  1  -  1  ^  adultery. 

istSy  numbered  among  the  sacraments,  is  reckoned 


mi»»t»t»0r»m  »#« 


a  bond  so  sacred  that  nothing  can  dissolve  it*    In 
die  case  of  adultery  itself^  they  allow  only  a  sepa* 
ration  from  bed  and  board ;  And,  even  by  our  law, 
neither  adultery  nor  wilful  desertion  are  grounds 
which  must  necessarily  dissolve  marriage ;  they  ave 
only  handles,  which  the  injured  party  may  take 
hold  of  to  be  free.    Cohabitation^  therefore,  by  the  Cohabiuu 
injured  party,  after  being  in  the  knowledge  of  the  l^^ill^t'^ 
acts  of  adultery,  implies  a  passing  from  the  inju-  excludes 
ry  * ;  and  no  divorce  can  proceed,  which  is  carried    ^^"^^ 
on  by  collusion  betwixt  the  parties,  lest,  contrary 
to  the  first  institution  of  marriage,  they  might  dis- 
engage themselves  by  their  own  consent;  15.  Jufy 
1681,  fVatmm  f .    As  by  divorce  the  nuptial  tie  it- 
self is  loosed,  the  guilty  person^  as  well  as  the  inno- 
cent, may  contract  second  marriages ;  but,  in  the 
case  of  divorce  upon  adultery,  marriage  is,  by  spe- 
cial statute,  prohibited  betwixt  the  two  adulterers, 
1600,  c.  2O9  a  doctrine  borrowed  from  L  13*  dehU 
qmbs  tdintL  (1) 

«  Foe.  OA  X.  14^. 

f  iMwcimtim  ii  a  good  defence  to  the  wife  in  an  action  of  diTOrce 
for  adultery;  Fak.  28.  FA.  1745;  Mackenzie,  (toI.  i.  p.  8a)  It 
»  doubtful  If  a  plea  of  recrimtnalion  can  have  the  same  effect ;  JRm; 
CA  viiL  33S.  xi  147.  A  husband  nuiy  sue  the  adulterer  for  da> 
sMges  without  a  piwious  action  of  diTorce ;  Foe.  CoB.  viii.  328. 
xii.  128b  But  the  husband  cannot  sue  for  damages  if  be  shall  con- 
tinae  to  cohabit  with  bis  wife  after  discovering  her  guilt ;  Aiken  r, 
Macrie,  B.  Feb.  1810,  Fae.  CoB. 

(1)  Sec  Did.  V,  Adidtenff^Proof,  Div.  V.  5  I. 
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I.  6.  24. 


Divorce 

upon  wiU 
ful  deser- 
tion; 


24b  Where  either  party  has  deserted  from  the 
other  for  four  years  together,  that  other  may,  by 
15TS|  c.  55)  sue  for  adherence  before  the  CSommis* 
sary,  whose  decree  the  Session  may  enforce  by  let^ 
ters  cff  homing :  IfthesefaftvenodSect,thediurch 
is  to  proceed,  first  by  admonition,  then  by  excom- 
munication ;  aU  which  previous  steps  are  declared 
to  be  a  sufficient  ground  for  pursuing  a  divorce. 
De  praxij  the  Commissaries  pronounce  sentence  in 
the  adherence  after  one  year's  desertion ;  but  four 
years  must  intervene  between  the  first  desertion  and 
the  decree  of  divorce.     By  the  instructions,  1666; 

c,  %  the  inferior  commissaries  can  only  judge  in 
the  previous  action  of  adherence ;  the  divorce  most 
be  carried  before  the  Commissaries  of  Edinburgh. 

its  effects.  25.  The  legal  efforts  of  divorce  on  the  head  of 
desertion  aire  particularly  defined  by  167S,  c;  55, 
by  whidi  the  party  offimding  forfeits  the  tocher  and 
the  dbfiitfu^^/iivpfer  mqxHasy  (as  to  which  see  Nmu. 
117,  c.  8.  $  8).  By  tfaese,  when  aiq>lied  to  our 
law,  most  be  understood  the  provisions  that  the 
wife  is  entitled  to^  either  by  law  or  by  paction,  in 
consideration  of  the  tocher ;  and  the  meaning  of 
the  act  is,  that  the  ofiendtng  husband  shall  restore 
the  tocher,  and  forfeit  to  the  wife  all  her  provisions^ 
legal  and  conventional ;  and,  on  the  other  hand, 
the  ofiending  wife  shall  forfeit  to  the  husband  her 
tocher,  and  all  the  rights  that  would  have  belonged 
to  her,  in  the  case  of  her  survivance.  Hiis,  Lord 
Stair,  (1. 4.  f  20,)  judges  to  be  also  the  rule  in  di* 
vorce  upon  adultery ;  as  it  was  by  the  Roman  law, 

d.  Nov.  117.  But,  by  a  decision  1762,  JusOce,* 
founded  on  a  tract  of  ancient  decisions  recovered 
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ffODi  tbe  records,  the  offendtDg  husband  was  al-  i*  6*  ^^' 
lowed  to  reUin  the  toober  *«  (1)  DiToroe. 


^^'^^''AAMWAAMM^ 


TIT,  VIL 

or  MIKORS,  ANB  THEIR  TUTORS  AND  CURATORS. 

The  stages  of  life  principally  distinguished  in  law 

are,  piqnttariiiff  puber^  or  minority^  and  majority, 

A  child  is  under  pupillarity  from  the  birth  till  four-  Pupiiiari- 

teen  years  of  a^  if  a  male,  and  till  twelve,  if  a  fe-  ^* 

male.     Minority  h^na  where  pupillarity  ends^  and  Minority. 

continues  till  majority,  which,  by  the  law  of  Scot-  Majority. 

land,  is  the  age  ef  twenty-one  years  complete,  both 

in  males  and  females ;  but  minority,  in  a  large 

sense,  includes  all  under  age,  whether  pupils  or 

piAeres.     Because  pupils  cuinot  in  any  degree  act 

lor  themselves,  and  minors  seldom  with  discretion, 

pupils  are  put  by  law  under  the  power  of  tutors, 

«id  minors  may  put  themsetves  under  the  direction 

of  curators.     Tutory  is  a  potder  and  /acuUy  to  qo-  Tutory. 

vem  ike  permHy  and  administer  ^  estate  tifa  pupil. 

Tutors  are^tber  nominate^  oflaw^  or  dcdxDt ;  which 

answers  to  the  tutores  tesktmeniarii,  legitimj  and 

dMM,  of  the  Roman  law. 

2.  A  tat^-ncwt  Jnoli  is  he  who  is  named  by  a  fa-  Tutor.no. 
tber,  in  his  testament  or  other  writing,  to  a  lawful  minate. 
child*  As  the  right  ofnaming  tutors  proceeds  from  jy^f^^ 
the  fiitherly  power,  those  who  are  named  by  a  mo-  ther  only 

can  name 

_   •  tuion. 

•  flbe  adtd  JD§c  No.  172,  and  another  cape  in  1735^  Diet  ui. 

p.  191    The  crime  itself,  unless  followed  by  divorce,  is  not  held  as 

a  lorfcitare  of  the  wife's  le^  provisions.     SeL  Dec.  Na  196. 

(1)  See  Diet,  ▼.  AduUery, 
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1.7.2. 

Tutor-oo-' 
miiiate. 


Tutor  of 
lawy 


devolves 
on  the 
next  ag- 
nate. 


Agnatesy 
9rbo? 


ther  or  stranger  are  not  proper  tutors ;  their 
powers  are  limited  to  the  special  estate  left  to  the 
pupil ;  and,  therefore,  their  being  named  cannot 
hinder  the  pupil  from  getting  one  who  may  defend 
his  person,  and  manage  his  other  estate.  The  no- 
mination of  tutors  being  entirely  pendent  on  the 
will  of  the  father,  may  be  altered  at  his  pleasure, 
even  though  it  should  have  been  engrossed  in  a 
writing,  in  its  nature  irrevocable,  as  a  disposition  *• 
A  tutor^nominate  is  not  obliged  to  give  caution  for 
tlie  faithful  discharge  of  his  office,  because  his  fide- 
lity is  presumed  to  have  been  sufficiently  known 
to  the  father  f.  (1) 

3*  If  there  be  no  nomination  by  the  father,  or  if 
the  tutors  nominate  do  not  accept,  or  if  the  nomi- 
nation falls  by  death,  or  otherwise,  there  is  place 
for  a  tdor  of  law  ;  so  called,  because  he  succeeds 
by  the  mere  disposition  of  law.  This  sort  of  tu->^ 
tory  devolved  by  the  ancient  Roman  law,  and  de- 
volves also  by  ours,  upon  the  next  agnate ;  but  the 
word  €^naie  is  differently  understood  in  our  law 
and  in  theirs.  Agnates,  in  the  sense  of  the  Roman 
law,  were  those  whose  prqpinqui^  was  connected 
by  males  only ;  in  the  relation  of  cognates,  one  or 
more  females  were  interposed.  We  understand  by 
agnates  all  those  who  are  related  by  the  father, 
even  though  females  intervene ;  and  by  cognates, 
tliose  who  are  related  by  the  mother, 

4.  Where  there  are  two  or  more  agnates  equally 

*  See  Renu  Dec,  No.  38^  as  to  a  father**  power  of  naming  a 
factor  for  tutors. 

f  See  this  done,  however,  F<nmt.  S3.  Felh  1693,  CowU.  of  Od- 
lander, 

(1)  As  to  tutors  testamentary  or  nominate,  see  Bntce^t  Tidor'u 
pHtde,  I.  2.  3 ;  Diei,  v.  Tutor. 
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near  to  the  pupil^  he  who  is  entitled  to  the  pupiPs  ^-  7.  4. 
legal  succession^  Mis  to  be  preferred  to  the  others.  Tutor  of 
b^use  it  is  presumed  that  he  will  be  the  most  di-  ^^' 
ligent  in  preserving  the  estate.     But  as  the  law  sus-  Not  in. 
pects  that  he  may  not  be  over  careful  to  preserve  a  J^^^ 
life  which  stands  in  the  way  of  his  own  interest,  person  of 
this  sort  of  tutor  is  exclud^  from  the  custody  of  *^®  P"^*^ 
the  pupil's  person,  which  is  commonly  committed 
to  the  mother  while  a  widow,  until  the  pupil  be  se- 
ven years  old ;  and  in  default  of  the  mother,  to  the 
next  cognate  * .     The  tutor  of  law  must  be  at  least 
twenty*  five  years  of  age ;  1474,  c.  52.    He  is  served  Form  of 
or  declared  by  a  jury  of  sworn  men,  who  are  called  declaring 

"^      ''      •'  a  tutor  of- 

upon  a  brief  issuing  from  the  Chancery^  which  is  Uw. 
directed  to  any  judge  having  jurisdiction ;  8.  March 
16S6,  SiuarL    He  must  give  security  before  he  en- 
ters upon  the  management  (1) 

5.  Ifno  tutor  oflaw  demands  the  office,  any  per-  Tutor 
son,  even  a  stranger,  may  apply  for  a  tutorff^dative.  <^^^' 
But,  because  a  tutor  in  law  ought  to  be  allowed  a 
competent  time  to  deliberate  whether  he  will  serve 
or  not,  no  tutory-dative  can  be  given  till  the  elap- 
sing of  a  year  ircHU  the  time  at  which  the  tutor  of 
law  had  first  a  right  to  serve,  i.  «•  till  a  year  after 
the  death  of  the  deceased,  if  the  father  has  named 
jio  tutors;  and,  if  he  has  named  tutors  who  have 
accepted,  a  year  after  the  nomination  fiiUs  by  the 
death  or  incapacity  of  die  nominees.  (2)     It  is  the 

*  A  qnonun  of  tutors  found  to  have  die  power  of  dispoung  of 
and  educating  the  pupils,  in  preference  to  the  mother ;  Fac.  CoB,  ii* 
ITS.     See  as  to  a  natural  child,  Ihid.  viii  239. 

(1)  As  to  tutors  of  lav,  see  Bruce,  I.  4. 

(2)  Before  a  regular  appointment,  or  acceptance,  of  tutory,  has 
taken  place,  it  is  usual  to  iqiply  ^  ^^  Court  of  Session  to  appoint 
a  factor  hco  iuioris.  Such  factor  has  all  the  powers  of  a  tutor ; 
but  hb  appointment  will  be  superseded  by  the  subsequent  scrrlce 
of  the  tutor  of  law,  or  by  the  acceptance  of  tutorvnominatc. 
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!•  7.  5.    King  alone,  as  the  father  of  his  country,  who  gives 

TittoZdA-  tutors-dative,  by  his  Court  of  Exchequer ;  and  no 

^  blithe  ^  ^  tutory  can  pass  in  Exchequer,  without  the 

King,        citation  or  consent  of  the  next  of  kin  to  the  pupil, 

'"  both  by  the  father  and  mother,  1672,  c.  2 ;  nor  till 

the  tutor  gives  security,  recorded  in  the  books  of 

if  there  be  Exchequer.    There  is  no  room  for  a  tutor  of  law, 

no  tutor     ^p  tutor-dative,  while  a  tutor-nominate  can  be  ho* 

or  dative,    ped  for :  And  tutors  of  law,  or  dative,  even  afler 

they  have  begun  to  act,  may  be  excluded  by  the  tu- 

tor*nominate,  as  soon  as  he  offers  to  accept^  unless 

he  has  expressly  renounced  Uie  office;  6.  Jitfy  1627, 

CSsm^pMit  (1)  K  a  pupil  be  without  tutors  of  any 

fJ^ffor  ^^^  ^^  ^^^  ^^  Session  will,  at  the  suit  of  any 
a  minor,  kiufimau  *,  name  a  factor  (steward)  for  the  manage- 
ment of  the  pupil's  estate^  who  must  conduct  him- 
self by  the  rules  laid  down,  Aoi  S.  IS.  Feb.  HSOf. 
Curators,  6.  After  the  years  of  pupillarity  are  over,  the  mi«- 
^^  ^^     iM»r  is  considered  as  capable  of  acting  by  himaeUl  if 

cases  im-  ■       •  o     J  » 

pcMed  on    hc  has  Confidence  enough  of  his  own  capacity  and 

minors.      p|>udence.     The  only  two  cases,  in  whidi  curators 

are  imposed  upon  minors,  are,  1*  Where  they  are 

named  by  the  father  in  tiege  potuAe  (or  in  a  state 

The  father  of  heal th, )  in  conscqueuoe  of  1 696^  e.  8.    9.  Where 

is  ^tor      iIj^  father  is  himself  alive ;  for  a  father  is  ipso  jure^ 

tor  to  his    without  any  service,  administrator,  that  is»  both  tu- 

cbildrcD.    i^p  ^j^^  curator  of  law  to  his  children,  in  relation 

to  whatever  estate  may  foil  to  th«n  during  their 

minority.   This  right  in  the  &ther  does  not  extend 

*  'And  Qu  intimation  to  the  two  nearest  of  kin  on  the  fatbcc*s 
and  mother's  side,  Ac.  CtJL  ix.  16. 

\  The  factor  may  be  excluded  by  the  •cnrioe  of  a  tutor  of  law 
fmiidoemjm ;  Ac  Ck/L  viii.  16a     See  HfeC  v.  i.  p*  885. 


(t)  As  to  tutors  dative^  tee  Brwn^  I.  5w 
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to  gnmd-chiidreii.  Hare.  713;  nor  to  such  even  !•  7.  6. 
<^  his  itomediate  children  as  are  forisfainiliatedf  Form  of 
my.  Dirl  31 :  Neither  has  it  place  in  safajeete  "^^ 

which  are  left  by  a  stranger  to  the  mioory  exclurive  

ofthefiiCber's  administration.  Ifthe  minor  chooses 
to  be  under  the  direction  of  curators^  he  must  raise 
and  execute  a  aunmons,  citing,  at  leasts  two  (tf  the 
next  of  kin  to  appear  before  his  own  judg&-ordi- 
nary,  upon  nine  days'  warning ;  1565,  c.  85.  At 
the  day  and  place  of  appearance,  he  ofibrs  to  the 
judge  a  list  of  those  whom  be  intends  for  his  eura- 
toEB :  Such  of  them  as  resolve  to  undertake  the  of- 
fice must  sign  their  acceptance,  and  give  caution ; 
upon  which  an  act  of  curatory  is  extracted.  (1) 

7.  These  curators  are  styled  ad  negcHaj  to  dis-  curator 
tingnish  them  from  another  sort  called  curators  ad  ^  ^^^^ 
Uiu,  who  are  authorised  by  the  judge  to  concur 
with  a  pupil  or  minor  in  actions  of  law,  either 
where  he  is  without  tutors  and  curators,  or  where 
his  tutors  or  curators  are  parties  to  the  suit    This 
sort  is  not  obliged  to  give  caution,  because  they 
have  no  intermeddling  with  the  minor's  estate  : 
They  are  appointed  for  a  special  purpose;  and 
when  that  is  ovei^  their  office  is  at  an  end;  KUL 
Iktior  and  Cmraior^  No.  &•    Women  were,  by  the  Wbo  de- 
Boman  law^  debarred  'from  the  offices  bodi  of  tu-  fg^^  ^u. 
tory  mud  curatory,  except  in  specid  cases :  With  to>7  •^ 
us  they  are  capable,  under  the  following  reitric-  v^mTj 
tions :  1.  The  office  of  a  female  tutor  or  curalor  '^  ^^^ 
falls  by  her  marriage,  even  though  the  nomination 
should  provide  otherwise ;  for,  after  she  is  herself 
subjected  to  the  power  of  a  husband,  she  is  incapa- 
ble of  having  any  person  under  her  power;  Mar.  8. 


(I)  As  to  curatoiiy  ste  JBrwc€,  11. 
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bftired  fironi 
tutory. 

Pftpists. 


What 
number 
must  coD« 
cur. 


I.  7.  7.  1636,  Siuart.  (1)  2.  No  woman  caa  be  tutor  qf 
VHiode.  laWi  for  that  sort  is  marked  out,  purely  on  the 
score  ofblood,  without  any  regard  to  personal  qua* 
lities.  Papists  are  declared  incapable  of  tutory  or 
curatory  by  1700,  e.  3»  Where  the  minor  has 
more  tutors  and  curators  than  one,  who  are  called 
in  the  nomination  to  the  joint  management^  they 
must  all  concur  in  every  act  of  administration : 
Where  a  certain  number  is  named  for  a  quorum, 
that  number  must  concur :  Where  any  one  is  nam- 
ed  me  quo  nouj  no  act  is  valid  without  that  one's 
special  concurrence.  But  if  they  are  named  with- 
out any  of  these  limitations,  the  concurrence  of 
the  majority  of  the  nominees  then  alive  is  suffi* 
cient  *. 

8.  In  this,  tutory  differs  from  curatory,  that  as 
pupils  are  incapable  of  consent,  they  have  no  pet'* 
son  capable  of  acting,  which  delect  the  tutor  sup* 
plies:  But  a  minor  pubea  can  act  for  himself. 
Hence  the  tutor  subscribes  alone  all  deeds  of  ad-* 
ministration ;  but  in  curatory,  it  is  the  minor  who 
subscribes  as  the  proper  party ;  the  curator  does 
no  more  than  consent.  Hence  also^  the  persons 
of  pupils  are  under  the  power,  either  of  their  tu- 
tors or  of  their  nearest  cognates ;  but  the.  minor, 
after  pupillarity,  has  the  disposal  of  his  own  per* 
son,  and  may  reside  where  he  pleases ;  2>tW.  816  f. 
In  this  sense,  the  rule  of  the  Roman  law  may  be 
understood,  Tuttpr  datur  penanOf  curaiorrei^     In 


Diflfe- 
rence  be- 
twixt tu« 
tOTj  and 
cuntory. 


•  See  ISDL  No.  4w  v*  Tutor  and  Curator, 

t  JKCk.  5.  V.  Jiihior;  Fac  CoO.  yii.  123.  part  1. 


(1)  But  Me  the  case  of  Stodart  t.  Rutherford,  30.  June  1811^ 
and  Darting  v.  Stormonth's  Trustees,  14w  Jan.  1823,  (affirmed  by 
the  Houie  of  Lprds,)  as  to  the  power  of  appointing,  a  married  wo- 
roan  to  be  a  trustee. 
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most  other  particulars^  the  nature,  the  powers,  and  i.  7.  a 
the  duties  of  the  two  offices  coincide  ( 1 )«     Both  tu-  Tutwiai 
tors  and  curators  must,  previous  to  their  adminis-  *^^?'*' 
tration,  make  a  judicial  inventory,  subscribed  by  ventories. 
them  and  the  next  of  kin,  before  the  minor's  judge- 
ordinary,  of  his  whole  estate,  personal  and  real ; 
of  which,  one  subscribed  duplicate  is  to  be  kept 
by  the  tutors  or  curators  themselves;  another,  by 
the  next  of  kin  on  the  father's  side,  and  a  third  by 
the  next  of  kin  on  the  mother's.    If  any  estate  be« 
lot^ring  to  the  minor  shall  afterwards  come  to  their 
knowledge^  they  must  add  it  to  the  inventory  witli- 
in  two  months  after   their  attaining  possession 
thereof.     Should  they  neglect  this,  the  minor's  Penalties 
debtors  are  not  obliged  to  make  payment  to  them ;  i^g^  ^^ 
they  may  be  removed  from  their  offices  as  suspectp*  "^^^^  <>P- 
ed ;  and  they  are  entitled  to  no  allowance  for  the 
sums  disbursed  by  them  in  the  minor's  affiiirs, 
1672,  c.  2 ;  which  last  penalty  does  not  reach  to 
the  expense  laid  out  upon  the  minor's  entertain- 
ment, or  upon  his  lands  and  houses,  Act  S.  25. 
FA.  169S,  nor  even  to  sums  expended  in  complet- 
ing his  titles ;  18.  Mjf  1707,  Yeaman  *.  (2) 

9.  Tutors  and  curators  have  power  to  sue  for.  Powers  of 
and  levy,  the  muior's  rents,  interest,  and  even  prin-  cumtonT* 
cspal  sums,  if  hia  necessities  call  for  it ;  to  grant  ac-  in  acts  of 
quittances  to  the  debtors,  and  to  name  factors  or  stmt^l,' . 
stewards,  with  reasonable  salaries.     They  may  re- 
move tenants^  and  grant  leases  of  the  minor's  lands, 

*  In  case  of  n^ect  by  tutors-testamentary,  with  an  exemption 
from  omissionsy  they  forfeit  that  exemption,  Fac  CoH  ix.  32 ; 
X.  1& 

(1)  See  as  to  the  difference  betwixt  tutory  and  curatory,  Bruce, 

(2)  See  Bruce,  III.  i. 
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I.  7.  9.  to  endure  as  long  as  their  own  office ;  (1)  but  not 
Powers  of  under  the  former  rental,  without  either  a  warrant 
firom  the  Court  of  Session,  or  some  apparent  neces- 
sity :  See  DirL  277.  But  though  they  can  use  all 
diligence  against  the  minor's  debtors,  the  minor's 
creditors  can  use  no  execution  against  them  for 
payment  of  the  debts  due  by  the  minor ;  for  these 
are  the  minor's  proper  debts,  and  it  cannot  be 
known  till  accounting,  whether  the  tutors  or  cora* 
tors  have,  in  their  hands,  toy  funds  belonging  to 
the  debtor :  Yet  they  may  be  charged  for  the  per* 
formance  of  facts  in  their  own  power,  &  g,  to  make 
a  subject  forthcoming,  to  renew  investitures  to  the 
heirs  of  vassals,  &c« 

10.  They  have  power  to  sell  the  minor's  move* 
ables,  without  which  his  personal  estate  would  fre- 
quently be  lost  to  him.  They  were,  by  the  Ro- 
man law,  denied  the  power  of  aliening  land-estates, 
without  the  authority  of  a  judge,  /•  \.^2.de  reb, 
eor.,  qui ;  but  that  law  obtains  with  us  only  in  the 
case  of  tutors  * ;  for  the  alienation  of  heritage  by  » 
minor,  with  consent  of  his  curators,  is  valid  medb- 
creto  prtBtoris ;  St  1.  6.  44;  R  6.  Dec.  1699^ 
Cred.  ^  Clerk  f  •  This  restraint  upon  tutors  does 
not  reach  to  such  alienations  as  law  can  compel  the 
pupil  to  grant,  e.  ^.  to  renunciations  of  wadsets, 
upon  redemptbn  by  the  reverser,  Sh  Jan.  1786, 

*  The  Court  cannot  authcHise  the  sale  of  a  pupil's  heritable 
estate,  except  upon  urgent  necessity,  Foe.  CoB,  iL  243 ;  zii.  150. 
See  on  thisipoint,  lUcL  ii.  21. 

t  See  17.  FA.  1731,  CanqjML 

* 

(I)  The  Court  of  Session  will  authorise  tutors  to  grant  leases 
beyond  the  endurance  of  thetr  office,  of  coal  and  other  subjects 
which  cannot  be  let  for  a  short  period,  without  injury  to  the  pupU ; 
CoU.  y,  Coit,  6.  March  1800. 
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Qrahamj  nor  to  the  renewing  of  charters  to  heirs :   !•  7^  lo. 

but  such  charters  must  convey  no  right  to  the  heir,  Powov  of 

which  the  former  yassai  had  not.  ^^Z^ 

1 1.  Tutors  and  curators  may  transact  doubtful  *" 


■MMMWVtfMMI 


claims  of  moveable  subjects,  in  which  the  minor's  ^^?^  ^ 
interest  is  concerned,  or  refer  them  to  arbiters;  sobmittixig 
irfiich  transactions,  or  decrees-arbitral,  law  will  cUi"^s* 
support,  if  the  minor  be  not  thereby  enormously 
pngudiced;  F.  1&  Jan.  1711,  Aj^  g  F.  14«  Nov. 
1711,  Aikenkead.    Tutors  cannot  alter  the  nature 
of  the  pupil's  estate,  so  as  to  invert  the  former  or* 
der  <^  succession,  e.  g*  by  renewing  his  bonds  with 
nefw  clauses,  secluding  executors ;  Haitc.  1000.  But 
they  may,  if  the  pupil's  security  requires  it,  take  an 
heritable  bond  in  place  of  a  personal ;  Hixtc.  SnfpL 
14^  (1)  It  would  seem,  that  a  minor  may,  with  con* 
aent  of  bis  curators,  change  a  bond  from  moveable 
to  heritable,  !ance  he  can,  by  himself,  dispose  of  a 
moveable  bond  by  testament  (2)  Neither  tutors  nor  Tutor  am. 
curators  can,  contrary  to  the  nature  of  their  trust,  ''^^l^ . 

1  1         •  «  OMOOf  til 

(be  itttOorea  m  rem  miam,J  authorise  the  mmor  to  mn  num. 
do  any  deed  for  their  own  benefit :  nor  can  they 
acquire  any  debt  afibcting  the  minor's  estate  :  And,  Tutors  are 
where  a  tutor  or  curator  makes  such  acquisition,  * 

in  his  own  name,  for  a  less  sum  than  the  right  is 
entitled  to  draw,  the  benefit  thereof  accrues  to  the 
minor,  though  the  right  should  have  been  bought 
with  the  tutor's  own  money;  or  though  the  con- 
veyance to  him  should  purport,  that  the  granter 

(1)  But  this  wUl  not  alter  the  succession,  in  the  event  of  the 
pupil's  death.  See  Bot$  ▼.  Bom^m  Tnuteu,  31.  Jan,  1793, 
Onkam  ▼.  Ead^Hopdban,  6.  Monk  179& 

(2)  But  a  minor  cannot,  even  with  the  consent  of  his  curators, 
dnpose  of  bis  heritage  storfis  caiua ;  Cwmingkam  v.  WhUtfiard§ 
8.  March  1797. 


son  ; 
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I.  7^11.  signed  it  from  the  favour  he  had  to  the  tutor  hiiA« 
Their  du-   self;  17.  Feb.  1732,  Cochran  \ 

wd  to  ^^*  '^  ^^  ^^^  ^"^  ^^  tutors  and  curators  to  take 

the  mi-      proper  care  of  the  minor's  person  and  education, 
nor « peiL-   ^^ ^  ^  disburse  the  expense  necessary  for  that  pur- 
pose :  Tutors  ought  not  to  employ  a  yearly  sum 
exceeding  the  interest  of  the  minor's  stock,  or  the 
rent  of  his  estate,  for  his  education  and  mainte- 
nance: but  curators  may  encroach  on  the  stock 
itself  where  it  is  small,  or  even  employ  the  whole 
of  it,  if  less  will  not  do,  for  putting  the  minor  in  a 
in  regard    way  of  business ;  Br,  110  f.     It  is  also  their  duty 
nagemenV  ^^  employ  the  minor's  rents  and  interests  profit* 
of  his  xno-  ably.     The  sums  which  belonged  to  the  minor  be- 
^^'  fore  their  entry  into  the  office,  if  they  carried  no 

interest,  ought  to  be  put  out  at  interest  within  a 
year  thereafter :  The  rents  of  his  land  estate  which 
&11  due  during  the  office,  are  also  to  be  lent  upon 
interest  within  a  year  after  they  are  payable ;  JP.  16. 
Jan.  1696,  Irvine.  But  the  interest  arising  oq 
bonds  pendente  tiUelOf  need  only  be  accumulated 
into  a  principal  sum  at  the  expiration  of  the  office  ; 
ibid.{l)  If  a  right  of  succession  should  open  to  the 
minor  during  the  office,  the  same  rules  must  be  ob- 
served in  relation  to  the  subject  thereof,  as  if  it  had 
opened  before  the  commencement  of  the  office.  (2) 
Their  ob-  13.  By  the  Boman  law,  tutory  and  curatory,  be- 
diUglmce  '^S  munera  ptMicOj  might  be  forced  upon  every 
one,  who  had  not  a  relevant  ground  of  excuse ;  but 

•  Fac  CoO,  ix.  76.  t  ^^'  ^^  >•  ^^a 

(1)  It  is  now  understood,  Chat  tutors,  and  other  guardians,  must 
account  for  all  the  interest  which  can  be  made  upon  money  belong, 
ing  to  their  wards ;  Lady  Monigomenf  v.  Waudiope^  4.  June  1822. 

(2)  With  regard  to  the  powers  and  duties  of  tutors  and  curaton^ 
src  Bruce,  I.  7;  III.  1.  3. 
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with  US,  the  persons  named  to  these  ofSces  may  eif   )•  7.  13. 
ther  accept  or  decline;  and  where  a  fintber,  in  Powanof 
Uege  pougUe,  names  certain  personsi  both  as  tiitors  cu!!^[2|^^ 
and  curators  to  his  children^,  though  they  haTe  act*  «--'«-——-- 
ed  88  tutors^  they  may  decline  the  office  of  curato- 
ry;  1696,  e.  S*    Tutors  and  curators  havii^  once 
accepted,  are  liable  w  dUtg^enccj  that  is,  are  ao« 
ooanCable  for  the  consequences  of  thieir  neglect  iii 
any  part  of  their  duty  from  the  time  of  their  ac^ 
cepCance,  DirL  293 ;  insomuch,  that  though  they 
have  not  had  the  leaal  intromission  with  the  mi^ 
nor's  estate,  th^  are  accountable  as  if  they  hadr  in* 
tenneddl^    They  are  therefore  liable  to  the  mi- 
nor for  the  debts,  due  to  him,  if,  so  soon::as  ^ debt* 
or  is  koown  to  dechnd  in  .his  affiirs,  they  nd^lbot. 
the  •  p96per  diligence  'agunst  his  estate ;  9;.  Mfy 
1667^  Sievenj  aud^  if  ihatwill  not  do,  personal  6i* 
ligmoe  by  a  charge  upon  leHDers  of  horning';  but 
they  ought  not  to  throw. away  the.  iiiiiior'i' money 
unprofitably  agaitist  a. debtor  who.  has  ndfUnd  of 
paynent ;  2.  Jufy  16S8,  OmiUm. ,  ^Tutors and  cu-  ^«y  r*^ 
ralors  Are  accountsiblef  singuli  m  serfjdmn,  i. «.  every  yvjn  Uwo- 
one  ^  them  is  answerable^  not  only  for  his  own  di*  ^^^^^"^ 
l^^ce^  but  for  diat  of  his  co-tutors,  (1)  and  any 
one  may  be  sued  without  dting  the  rest:  But  be 
who  is  Gondemned  in  the  whole  has  action  oX  re^ 
lief  against  his  co-tutors.  (2) 

14.  Thi»  jobligatioQ  to  diligence  reaches  to.pro^  Pro-tu- 
tutors  and  pro-ouratcnrs,  pelrsonawbo  acts  as  tutorei  ^^.^ra. 
or  curators  without  having  a  legal  title  to  the  office,  ton. 
These  have  n6n6  of  the  active  powers  or  privileges 
competent  to  tutors  or  curators :   They  cannot 

\ 

(1)  It  has  been  betd  that  it  is  not  competent  for  minors  to  elect 
cunlony  ii9tb  tbe  qifality  of  not  being  liable  fo^  omi^ons,  nor  wmgiuU 
m  MfiAoH ;   IFofifW  ▼.  1200,  la  July  177^ 

(2)  See  Bmst,  III.  4;  IHp^  ▼.  SoMwa  et  pro  rata,  §  15. 
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pursue  the  minor's  debtors  for  paymeBt^  nor  will 
their  acquittances  exoner  tiie  debtors,  «ple8s  the 
ivan  paid  t6  them  has faeai  fimrem  vatsmnj^tffip' 
ably  applied  to  tEbe  minor's  Use ;  bat  tfiey  are-8iib«- 
jected  paMve  to  all  the  obligations  that  lie  on  tu- 
tors and  cursitors;  ^tfc&S.  IO.Jimel660*(l)«  Fhm 
this  obligation  to  diligenee  we  mmy  except,  L  Ftt^ 
thers^  or  admimistrators  in  l«r^irho^:fitoin(he|Rre-'' 
sumption  that  they  act  to  the  best  of  their  yicnwiet 
for  dieir  children,  are  liable  oidy  bt  mctuul  inUfp^  ^ 
missions.  &«  Tutors  and  cttmtors  who  are  named* 
by  die  father  in  Sege  pamtky  in  consequence  4X 
1696^  t.  8^  with  die  special  provisoB,  that  they  shail 
be  liable  barely  for  intromissions,  not  for  omissions; 
and  that  each  4>f  diem  shall  be  fiable  only  fiir  hitHL- 
ssl^  and  not  Ian  soBAm  ibr  the  co^tutors :  But  tins' 
power  of  exemfrting  the  nominees  iirom  dHigence  ni 
by  the  act,  limited  to  die  estate  descending 
father  himself  f. 

15.  The  action  by^which  a  minor  may  compel' 
his  tutors  to  account  Ibr  their  adminJstratiol^  iSi 
called  aOw  Mete  dirMa.  It  ddes  not  lie  till  the* 
office  expires ;  because  as  they  harre  the  compleii> 
management  of  the  minor's  whole  albirs,  a  )ttdg^ 
ment  cannot  be  formed  on  any  one  part  tit)  tfll  ibe^ 
wound  up :  but  pro^utors  and  pro^^uiMont  tMy 
be  sued  by  the  minor  at  any  time.  (2)  Tenors  and 
curators  can  compel  the  minor  to  f^pay  whattiley 

hare  profitably  expended  ibr  him  during  ihei  adt^ 

....      »     .      >"•>  li} 

*  Aa  to  the  acts  ioferiii^  the  ^tmfpdtf  of  pro*4itort|iee  4|^' 
No.  2.  V,  TtUor  imd  Cwreitor. 

f '  A  mingr^  in  chooaing  cuitetora,  cannot  exempt  them  firdai'ihe 
conaequencet  of  omission ;  Fac.  CoU,  yL  99.    •  .       , 

(1)  See  as  to  pn>.tt(tors,  isn^  pro-cntittoi^  'Bhia,'tit,  5.'*  '  '" 

(2)  See  as  to  the  actio  UOtUi  dintrta.  B>W,  tit  &,  •     • 
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mibittration^  bj  tHe  otHo  Mdi^  eaniraria.     In  thb  ^'^-  i^' 
action  diey  muiA  exhibit  fe&  the  conrt  llie  ac^outat^  ^ct^inm^' 
ebafge^  fliid  difldlvg^  betwixt  tliem  and  the  M-  ^- ' 
nor;  because,  till  accounting,  they  are-[^resum^ 
hau9  IMert,  to  have  eflbcts  of  the  niinoi*  in  dilelr 
own  hands  sufficient  for  answering  theit  dfobo^se^ 
menta.   They  cannot,  ia  this  aetic«i,  charge  againfiit; 
the  ttdnor  any  salary  or  atlowance  for  pains^  un^ 
less  a  salai^  has  beeto  eiirpreis^  contahheA  in  tlvs^         •    • 
testatdi^s  noifrintftloil }  for  their  office  is  presumed 
gfatoitaus;  19.  JR&  1V9t6^  fiiM*i<l) 

16.  Tbmigh  hd'pers6ti  i^  obl^f^  to  aoeept  the  iJ^^u 
office  of  tutor  df  cnriMor,  yefl  h»v!il^  otice  kooepuAi 
he  iMAMt  iixr&i^  K  Mp  or  /eti6tiMe  il^  wHif oiMi  anffl*^ 
dedit  cans^;  ISlte,  c;.  95.    But  if  he  sboMd  \d  g^ 
ty  bfini^iipiplVingth^minbr^a  motley^  or^iaff  te  $iay  Tutm 
othet'  pift  drhia  duty  -fi  he  may  b^  r^caMnS  by  the  ^^^^ 
oMoj  €*'  rathet"  tteUMio^^fiispeM  hMM^  i#hieb  IT^iect. 
was,  by  (iU^  RoitfaH^ law, popuktrt^h^MAA'vt&dM 
h6  f»ttr«aed  dnly  By  tl^  mino^^  MfM  V>f  hlu;  i(l»y  <)r 
by  a  ikiKttftor  df  ick^6b¥ator f :    By  tbe>  'laat-^aotad 

a«e  dM  jndgfe^lidiAai^Wvis  (fMrit^Oit  tti^tbi^i^^ 

phdnt;  but  by  out  kter  ciirsft6m,'itriiU9t  be' triad 

by  Ae*  C!oiirt  of  Ses^dn ; '  and  'it  may  be^iron^ht    ' ;   ,;  / 

befbf^tlkeni  MfaittterOy,  In  th^  special  cft^e  oTtimm 

namfediii  edAse^eAc«  of  the  aet  l^OM^  c  9j  '  fW)i^ 

die  lttiMmidiilit''i^ceeds' merely  frotti' i|idaldtaii^ 

01*  inatfeiil96h;*<He  edurt,  in  ptaee  ef  ^efii<ningr<t}nr 

•  Ae.  Cbfl:  Tii.  Ij^,  (pMt  I.) 

t  AmIi  «'  fjMbg.  wkimptofet  vnenUmm  {Bd§^^  2^  Jan. 
1791^  Lothian s  or  fiulure  of  cautioii«  Facu  sCoB^yUA  JMil  '  .,  f.r    . 
f  Or  the  tutor's  cautioner.     See  the  cise  lest  4utfied.A 

(ly  8S0 hs  U^  tlw^apiA^IUtato  aHUnafm,  Brvce,  III.  7. 
(8)  The-  mother,  or  •hj  near  relation  of  the  pupiik,  may  be  tlie 
pwsoer  0f  rach  an  action ;  <Stetr,  T.  6.  §  96. 
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tutor,  either  join  a  curator  with  him,  DirL  9Q ;  oTf 
if  be  be  a  tutor*nQininai9,  tb^y  ofa)Ug^.hj|Qi'tQ  gjiye 
cai^ionfor  bia,  past  and  fiiture  jeaan9gaiiie;it  ^ .  JP^ 
ie.Feb.,l7Q6,Balfin$rs.  .       !     ,  . 

17.  Tbe.office$  of  tutory  and  cur^ry  exj^re^i^l^. 
so  by  the  pupil's  attaining  the.ag}e,,of,  piiA)|^rty,;Qr 
the  aninor's  attajnjng  the  age  of  t^ei^tyt^ne  ye^^. 
complete;  and  by  the  dead),  «iilher  of.  the;.mvior» 
or  pf  his  tutor  or  curator.,  .If  two  qr.ipore  tutors; 
or  curators,  are  called,  to  the  joint  n^wagsment,  the 
gift  or  nominatioj)  h|^  nQ^fqrpe,  tiU  aU  of  tb^  a^ 
ce^it,.-  andJt  falte  upPD  the  d^th.Qf  ^ny  one  of  t^em ; 
n.  Jon*  167:1ft'  Dnmi*en4',  The  .nan^acfifeptanoe,* 
or; supervetiing.  iqc^papityi  or  death  of  a  .«cpie  (^ 
fUm^  has  diesame  effQct*.(l)  An4  this  holds, 
not  only  in  curatories,  but  in.th^  .poQunation.of 
tutors  by  a  father;  notwithstaodi^g  the  presi^iQp- 
tion.  that  the  father  would  hav^  trusted  any  of  the 
tutors  namedf  rather  thau  the  tutor  of  lair ;  JP.  24» 
Jime  1708,  Aihmk^atL  Where  jdiey  are  pame^  in 
general  terms,  the  nomination  subsists,  if  any  bn^ 
accepts ;  and  upon  the  death  of,  lany  one,  the  q& 
fice  accrues  to  die  survivor  ^  KiJ&.  No.  4,  v.  Tutqr^ 

1&  Deeds  either  by  pupils  or  by  minpr^  bayiqg'' 
curatovs  without  their  consent,  arei^^U ;  b^t  i^y^ 
oblige  the  granters,  in  as  far  as  reli^  tp  f^l^s  pp^ 
fitably  applied  to  their  use  f.  A.  miqpr  ,und^  cu«- 
raiors  can  indeed  make  a  testament  by  himself;  SO*. 
Nm.  1680,  Stevenson ;  but  whatever  is  executed  in 

*  The  office  of  tutor  or  curator  iaafonuibakUt^  btritaaciage 
8.  March  1736^  SitwarU    '  .       \    i    / 

f  See  JT.  JSTiiCMi  art,  1. 


(1)  But  see  te  case  of  SiotUUart  t.  Jtulki^rdf  SI.  Jwie  1812, 
above  mentioiied. 


minors. 
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the  form  of  a  deed  iniet  tfiws,  requires  the  curst-  I*  '7-  IS; 
txMr's  eon^ttf;  the.  CoU.  vol.  ii.  96. (1)     Deeds  by  ThedT^ 
a  minor  who  has  no  enratorsy  are  as  eflectual  afs  2^^' 

,        '  •  oy  minors. 

if  he  had-  liiid  tar^dira,  mA  signed  them  with  theit  

consent;  he  may  even  alien  his 'heritage,  with-^ 
ont  the  iiiteit>ositiOn  of  a  jiidge;  IS.  Dec.  1606, 

19.  Minors  may  be  restored  against  all  deeds  ResUtu... 
granted  in  4»$ir  iiiinoifty'that  are  hurtfill  to  them.  ^^^ 
Deeds  in  IhemkAvea  t^  \;  need  not  the  remedy  of 
restilintioh ;  bat  where  hurtfill  deeds  are  granted  by 
a  tutor  in  his  pupil's  afiairs,  or  by  a  minor  who  has 
no  curators,  *  as  these  deeds  subsist  in  law,  reistitu^ 
tion  is  necessary :  And  even  where  a  minor  having 
curators,  executes'  a'deed  hurttbl  to  himself  Mrith 
their  consent,  he  has  not  only  action  against  the 
curators,  but  hehaS^  the  beniefit  ofrestitution  against       ' ' ' 
the  deed  itself,  both  by  the^  Roman  law,  /.  2.  9.  C. 
ri  ha.  vd'cur.  taferw.,  and  by  ourjr,  DM.  88.  .  Th^  WiO^in  ^ 

ixdnor  cannot  be  restored,  if  he  doeir  not  raise  and  J'****  *^  !» 

-  a      #         ..      1      *.  .      **  must  be  j 

exeetite  a  summons  for  reducing  the  deed,  ex  capHe  sought. 
a^dMieMHcMffe  ei  kesioni^y  before  he  be  twenty-five 
ye»r^  Md.  These  fbtir  y^tifrs,  between  the  agie  of 
tw«nty-bfie  tod  twenty-five,  called  by  us  qucuk'^- 
Himti  ttHk^  aVe  indul^i^  tothemii^or,  that  he  may 
have  B  rea^onablWtim^,  fH>m  that  period,  when  he 
is  fitst  )[)testMe^'t6%&ve  the  perfect  use  bf  his  rea- 

•j  4i^^,t«9Q9nt»fi£  ^fffieijtft ^, minor.  Jiw^uig  no  <?ir^9on,  ut 
Fac,  OiflL  tL  2 ;  vi'ii.  64,  part  2. 
f  Foe.  CoB.  Tii.  60. 


■  -    _' 


(1)  puf^fjoni  pf>rfi9^  CgMMf  wheneby  a  miaoif  alters  thfe  dwtintu 
tion  of  hb  beritablf  estate,  are  not  valid,  though  executed  with 
consent  of  cvurators ;  Ciammgham  v.  WhUefoordj  S,  March  1797. 

Ifj  thin  if^feH  to  oMenyus  alienations  for  a  price.  A  minor 
caimoi  alienage  his  Rentage  gf&tuitously  or  mortts  causa. 


]  Q9  MINOM^  ANQ 

I.  7.  i9«  soiiy  to  consider  with  himsaUt  wbut  4e^ft  dMe  in 
lieJUtiUM^n  his  minority  have  hem  tvuly  pr^udicj^  to  bim* 
l:!li^^  TW^.»ctwimusjtb«>p»rwed,ipiitWll  Ol^  ?lwW^ 
]|^^i49h.notonly  ^cwist  third  p«urtM9»  but  $giiii|s4  ihe 
tH^>Jl?s  or  cttri»lx>r3  who  have  g^ranMd  or  c^VMMed 
t^  j^  deeds  evccepted  tQ ;  though  the  lu^n  of  ft«» 
tory  does  not  prescribe  in  less  thim  ten  yearn; 

^^^      gp^  Quef ^ons  of  t^Ufiim  ave  piffper  ta  tbe 

'   CoyKt  of  Session^   Two  thjpgs  lonit  be  J^voi^  by 

t^e  mippry  in  order  toih^  redii«tiPAf0f  the  dned; 

1.  The  1,  That  be  was  mipor  when  it  wns  signed :  ,Pf 
^^]^  tl^Vf  au  exrtract  of  the  iainor'«  bf ptisn^  f? oiB  the 

kirji;-aes^o»L  books,  .i^  g0ner8^y  r^qeived  as  suffix 
91^0^  evidence»  ei^fe^T  by  iuelf,  ITajJ,  Z^  lfigem$  pr 
jppied  with  tbi?  mo^t  slender  cpUat^raL  pir«;i|ips)[;v;^ 

2.  His  ce^i ;  jQii-i.  72,  (1)  2.  That  the  minpr.  is.  bMrt  pt 
^^be  le^fl  by^the  df^ed :  This  lesiop  mual  not  proceed 
owing  to  oievely  ftom  i^i^ident ;  for  the  privile^  of  restitu- 
^i^^     tfon  was  not  intended.to  emopt  minors  .firpii^  the 

common  mbfortunes  of  lifi^ ;  it  mu^  be  owing  to 
thiQ  imprudence  pr  nc^^ligence  of  the  rninoir*  o^  )w 
qiir^tor.  For  this  reasoQf  thpii^gh  a  minor  may  be 
restored  egainat  the  sentence  pf  a  jiidge,  where  the 
proper  aUegations  or  defences  for  him  have  k^i^ 
omitted,  or  Imrtful  ones  offered  in  hiBiwne;  7f  Ike^ 
170^  Murray  t  yet,  if  the  ndnoi^s  plea  baa  been 
well  conducted,  there  is  no  place  for  restitution, 
though  the  sentence  shonld  hdte  beeii  biiqnitous ; 
F.  7.  Jan.  1698,  C.  Kmcardine. 
How  ex.  81.  A  minor  cannot  be  restored,  L  against  his 
own  delict  of  fraud,  e.  g.  if  he  should  iiiduce  one  to 
b^rgiin  with  him  by  telling  him  he  was  major. 
2,  Restitution  i$  e3p;Juded,  if  ((le  minors  at  any 

-^ ■  — ■  -       ■  I  ■  _ ^^^ 

(1)  See  as  to  the  froof  of  minority^  l)kt,  v.  Proof ,  Dir.  V.  $  6.  ' 
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ti«K  after  HM(|oriiyf  has  aiipcoinHl  of  th*  deed«  ei«-  '•  ''•J^J- 
liMrbjpafoaMaLMttfifalkMii  or  tacitly  by  pajmeot  JHEMite^ 
of  JaMrttti.  oc  by  i^ther  actaiinfierxing  apppobatioiii  e^^^^ 
Sl  a  xouMi^idbailaft  ftakeft  hiJnydf  to  bosiiieiBy  as 
a  aerchaiit,  ahfilifcetfi^r,  flse.  .clUiiMt  b^  matored 
against  any  deed  granted  by  him  in  the  course  of 
that  baainmis  DMSfiO ;  espetiiatty  l£he  vtts  prwci- 
mm  megonmiiaik.tX  sigmng  the  deed^i  4«  Ae«- 
oordiqg  teiha  momicaiBaidnfopJBion^'aaMBor  can«> 
nc»i  he  restored  in  a  qaestion  against  (a  nunor^um 
leas  aooae  ^rass  unfiumess  shall  be  qualified  in  the 
bargain*  LdOtOigf  A  ndnor  coiild  not,  bycm^  old 
Um^  harfe  been  restared,  if  ha  had  svom  noi;  to  re* 
dnoetbedeed)  agfeeahlytdthecosistitationof'i<kv» 
dukk^  Jmth.  L  1.  C.  m  oAh  laent  .*  Bot^  by  1681^ 
e.  I9if  the  elieitors  cf  auoh-  oaths  are  dadaved  infii» 
moasy  and  reduction  is  made  competent  to  any  of 
the  minor'a  relaiicttiat  lest  hioafeeif  ahonld  be  back* 
ward  Jto  reduce^  in  his  own  namc^  a  deed  wfaich»he 
had  a vora  never  to  cbI  in  qjUBaticab 

2SL  The  priirilegeof  rMtitotioD  does  notalivaya  How  fai' 
dia^irith  Che  minor  himaelf :  If  one  shonki  die  m  ^SiTL 
t^mxky^  or  within  the  ffeaifMenfittcai.  Hitter  the  heir, 
riglbt  inuisiBits  to  his  hair,  aqoording  to  the  fiilkw* 
ing  mles';  1»  If.aminDr  sucoaads  to  a  minora  th^ 
tiam  allo^od  for  itostitutMh  is  govemed  by  the  ih^ 
nocilgr  of  the  heii^  not  of  thevancestor.  9.  If  a  mi- 
iioi)>aaBfeeds  ton^mafev  who  was  not  fail  twelity^ 
iV€i  4he  priTilege  ooiltinacs  with  the  heir  dating 
his  minority;  Imt  he  cannot  avail  himself  of  the 
amd  uHletf  except  in  so  far  as  they  were  unexpired 
to  the  ancestor  at  his  death.  8.  If  a  major  succeeds 
to  a  minor,  he  has  only  the  gtmbiemUum  uUk  af- 

*  Sec  ■  case  where  the  minor  had  a  commissioa  in  the  amy ; 
Fac  CpB.  Wii.  69. 
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L  7.  2a  ijer  |ke  miaor's  death ;  «nd,  if  he  succeeds  to  a 
BcMiiMiidiiyjor  dying  within  the  quadrienmm^  no  more  of  it 
fr^-^i  can  be  pno&tabie  to  him  than  what  remained  when 
i«d  to  the  the  ancestor  died ;  L  18.  §  ^  Ll9.de  minor. ;  L  S. 
^'  a  de  ienv*  «»  int  reaUL ;  14.  Mftnk  ieS8^  Mac- 

Effect  of       ^«  Restitution  has  the  effect  to  make  every 
KttituUon.  lyog  return  hmc  imde^  to  its  former  «tate«    If  mat» 
ters  are  not  entire^  and  so  cannot  be  restored  on 
both  aides,  the  minor  is  not  entitled  to  restitution, 
against  such  contracts  as  the  other  par^  has  been, 
by  tlm  neoessi^  of  law,  compelled  to  inter  into  with 
him;  1.  Dec*  1708^  Tewg:  Bat,'in  voluntary  con^ 
tracts,  the  minor,  will  be  restored,  without  being 
obliged  to  put  the  other  party  in  his  .own  phme, 
unless  he  can  do  it  without  damage  to  himsdC  (1) 
Seei)iii.88. 
MiMor  jMNi      8^'  Minar  nan  tenektt  fUmMoa^e  super  hmteM 
iaie^    B.  M.  L  B.  c.  82.  $  16;   SiaL  GnL  c.  89. 
No  minor  can  be  compelled  to  state  himself  as  a 
defimder,  in  any  acUon  whereby  his  hedtable  estate 
may  be  evicted  firom  Jiim,  by  onepvetending-a  pre^ 
ferable  right.    Thougk  the  direct  right  oontesded 
should  beikxig  toasmgor,themBiormqrpIeadth^ 
privil«^e,  if  the  eviction  of  his  heritage  should  be 
the  consequence,  of  reducing  the  migoi^s bright; 
28,  June  1625,  Prmf^  *.    The  pahdlcgie, .  indeed, 
as*  it  is  pecsonal  to  the  misjor,'  cannot  ;be  pleaded 
in  such  cast  by  the  mqor ; 'SS*  Nm.'\9SM^  Mamil* 
toA;  but  then^  no  sentence  prohonnced  in. the  ac« 
tion  against  the  ma}or  can.afleet  the  minora  who  is 

•   C.  Home,  No.  208. 

a                                     •   *     •                                                                                                                                                                             '                                                 I 
---^ ■ .^-^^^ 

(1)  As  to  the  restitution  of  mioors,  and  its  effects,  see  ZHcft  v. 
Minor,  §  6.  12, 
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not  bound  to  appear  in  the  snit.  Our  later-  law-^  L  n  81 
jets,  in  eifipiahfing  tills  rale^  have  restricted^it  to  Lin^ 
kmfedH»Ju  paiema,  under  whicb  Visc«  Slair^  I.  a«  ^^ 
$  46»  Goinprehends  ai)-  heritage,  flawing  fixxd  any 
ascendent  kk  the  vi^t'line^  whether  by  the  lather 
or  the  mother*.  •'  Heritage  flowing  from  collaiteraky 
as  tMrddiers,  nndes,  ioCk  has  been,  beyond  all  eon* 
troyersy,  exoHided  from  the  nde,  for  some  cen- 
turies past«  By  kefUage  is  to  be  understood,  a 
complete  feudal  right ;  so  thai  the  mk  has  no  pfaiee 
in  rights  not  perfected  by  seisin^  where  seisinis  ne- 
cessary to  perfect  them,  SI.  Jm.  1605,  JKellp;  un- 
lett  ekher  idie  right  lias  been  completed  by  sei^, 
in  the!  person  of  the  father's  author,  &8.  Jme  16|26, 
ffUlgk:  or  the  fettier  or*  ikis  anchor  bate  done  all 
Ihey  eobld to  obtain  seiiSn ;  F.  Fah.  M  *.  Leases, 
not  being  in  th^ir  liatnre  perpetual,  fell  not  under 
thts'  mAt ;  but  rights,  though  they  be  incorporeal, 
if  th^y  are  feudal,  e.  g.  rights  of  patronage,  and 
eren  redeemable  rights,  are  indnded  in  it,  where 
the  actiota  brought  against  the  minor  is  intoaded  to 
impeadi  them,  o^  sec  themaside  upon  any  ground 
of  milHty;  F.  Si.  Nw.  1694,  Damdsmi. 

25.  This  privilege  is  intended  merely  tq  save  mi- 
nors from  the  necessity  of  disputing  upon  questions 
of'  preference ;  it  does  not  therefore*  take  place 
where  the  action  is  pursued  on  the  father's  false- 
hood or  delict,  27.  Dec.  171 1,  Crawftnrdj  nor  upon 

*  Tiie  prtYilege,  in  tbe  caae  of  a  dispotttion  found  null  under  the 
Mt  lS86b  M  a  hlank  writ,  was  denied,  on  this  ground,  that  the  diU- 
poation  and  seisin  on  it  being  void,  there  was  no  fuaredttasi  KWu 
Ko.  1.  ▼.  Blank  Wrii. 

f  The  rule  was  sustained  in  favour  of  the  heir  of  a  wadsetter, 
punued  by  the  reverser*8  lieir,  forty  years'  having  elapsed  fhrni  the 
npiry  of  the  term  of  reversion ;  KSk.  No.  9.  v.  Minor* 
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L  7.^e&  his  obUgAtkm  to  convey  heritage^  S6«  Mff  17 10^ 

f,;->Z      Machamitf  not  on  hk  liqidd  boMTfcdr  aJiun  of 

^^  \  modey^  B^M,L%^c.  8fi.,$  16»  thongkwebMlion 

Ml.!'    shBsiJd  liare  the  eflbot  to  calrry  off  the  tniiior'B.estlite 

by  ac^  vdication.    Neither  beB  U  room  m  eoi^nt 

btooght  agamrt  the  minor  for  n^ingmiircbeiM  iknt 

in  actions  of  molestation  »n  jiOMMiprJD^  OM.  64^ 

nmtberiof  whitb  tend  to  eytot  the  minor^s  heritage; 

Nor  in  actions  pursued  bjrthe  nn^or's  superior^ 

upM  fiMidalcaBUiUiiefl^  or  delioquenoies;  9inc6  th^se 

are  burdens  inher^it  in  ertry  feudal  grant)  and 

Gons^qnent  upon  the  damnitm  dinetimy  which  re- 

mailis  with  thd  anperior  *.    This  priyfl^e  cannot 

be  fdeaded  in  bar  of  an  action  !which  had  been  6n9t 

brought  against  the  father^  and  is  only  oontinnod 

against  the  aunor  v  nor  where  the  ftthar  was  no| 

in  the  peaceable  poeseision  of  the  heritable  Mbjeot 

at  his  death.  t»    Before  the  minor  can  plead  it»  he 

ikuist  be  served  heir  to  his  father;  P«  F^bu  W*  (I) 

Pupils         .86.  The  persons  of  pupib  are  protected  from 

cll^Uon.     imprisonment  on  civil  debti9»  by  IIKMS^  c*  41  ]:»  The 

privileges  of  minors^  in  case  of  prcscriptioOf  rer 

demption  of  a4Jiidications^  Sic.  wilt  be  explained  fax 

their  proper  places*  (8) 

87*  Cncators  are  giv^n,  not  only  to  itiinor%  buC^ 
in  general,  to  every  one  who»  either  through  de- 

r 

f  It  has  also  be^n  found  an  incompetent  defence  against  an  ac- 
tion of  proving  the  tenor;  Durit,  15.  FA,  1688y  Mtuier  of  MU 

,1  But  minors  past  pupillarity  may  be  imprisoned  for  d vll  debts ; 
JCttt.  MmoTf  No.  6, 


(1)  Sec  Did*  V.  Minor  mm  teaetuTf  &c. 

(2)  See  upon  the  different  subjects  of  this  title,  Did.  v.  TWor^- 
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feet  <>f  judgnmU,  or  iidfitiit4»  of  dhf^oMoth  is  in-  !•  'S^,^* ' 
cupat^l^  of  vJghUy  nMtegiiig  his  ovirn  afium>    Of  CuMM^f 
tfae  fint  90H  are  idbu  imd  furioufl  pmfinl^.  IdblSi  ^dl^. 
Qr,>irfiMb  ai^mtirriy  d^^^ed  of  the  feei^y  of  xmk  om  p«r. 
9M*    Tile  distomper  of  the  liiriom  pers(tai  does  not  °^,,-^- 
«Meiil  ialhejdefipBfeofm&eo^i  but  hi  attoiferbe^ted 
unegpteetm^  wbicb  obetnecls  tbe4qppliflnk]dii.o£rea-r 
$o«  t<»  ibefiucpi^see  of  life^    Curators^majr  her  also 
gMQled  to  hinatics^  aodevdn  M  persona dttnb  and 
dee^  thotgh  thqr  ece  of  toilnd  judgment^  wbeie  tl 
eppeerl.  that  ibey  oannot  exeit  it  in  the  miinage* 
nienlief  bnsimflB.    Evenf  pteratei  ivho  -is  ctmie  of  uow  con- 
age^liiidisc8{iabIeofabtingrBtionaU]r4h«8a*niteH  ^^^'^^' 
ri^clgfatitoociidtothifliownaffiMra.  TheDidyjnBgn4 
lar  mmff  tbeffefive^  of  appoH^ting.ihielsorti  otemn^ 
tori»  b  llyia  jdrjr  embmoilttd  npofi  fit  brief  from  tfab 
Gbapeei7i  %h>db  i^  <hoSr  like  the  brief  of  coonDQd 
ttflorjp^  diieGiied  to  any  judg&*ordinaBjv  hat  to. ibe 
judge  of  Hie  speeial.  territory  where  the  person  al^ 
leged  tor  he  fateons -or  fiurtens.  resides;  thatifheiifi 
truly  of  aoiind  jndgnbanl^  heilaay  have  an  bpportii-> 
aby  to  oppose  itc  And^  for  tbii  reason,'  he  ought 
le  be  mede  a  party  to  the  brief*  (1)    The  care  of  j^  whom. 
fariow  persona  belonged  aneiently  to  the  Sonreee^gn^ 
becanae  he  alone  had  the  power  of  coercing  #idi 
fettos ;  Or.  898)  §  0 ;  wbereas.  the  oare  of  adiolB 
was  GOBunitted  to  the  next  agnate.    By  HBtyCi  ISy 
the  Boman  kwy  whSeh  oammlts  the  curatoiy  ef 
both  to  the  agnate,  is  made  ours :  But  a  ftUier  is, 
by  iht  oBBtbm  ef 'fieodaad^  poreferved  to  the  oara- 
tcny  of  his  fktoons  sen^  and  die  husband  to  thatof 
his  fiihiqva  wife  *,  before'  the  agnate. 


*  Dkt  !▼•  tfoce  TtUar  and  PiqtiL 


(1)  See  th«  ctte  of  D^iMfr  Y.  Dt^for,  85.  Ftk*  1809. 
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i,7fj^        2a  Though,  in  the  brief  of  idiol^,  the  inquest 
'J^^vtof'*  ,  >  is  directed  to  inquire,  wbeAer  the  next  agnate  be 
->.*.>.-p.-  '  o£  lawful  age,  ,b]r  which,  in  the  genemt  case,  Is 
>    meant  the  «ge  of  twehty-KMie ;  yiet  in  this  question, 
'  \    the  age  of  twf  ntjr^flve  seems  tp  be  understood, 
both  from '1674^  ei  51,  which  nqnires  that  age  in 
tutors  of  lasTy  ^rtlhoiit  disdnctioni;  and  Irom  llu»  r e« 
fiu^enee  made  in  1685,  c*'  18,'  to  the  RomAn  daiw, 
by  wWch  none  oixler  the  age  of  twenty-fivecan  be 
The  ver.     cuvatOF  to  an  idtot  OP  furious  person.    By  oUr  old 
^^1^  ^^y  the-  inqairy  of  the  inquest  was  confined  to  the 
.:    presoit  state  >of  the  £k:i|ous  or -furioos  person; 
'  aady  consequently,  no  vendict  of  idiotry  conld  be 
farought^i  as  "evidence,  in  the  reduction  of  deeds 
granted:  by  the>idtot,  prior  to  the  date  of  the  ver- 
dibt;  but,  by  1495^  o.:68i  a*  dense  is  ordained  to 
be  inserted  hiithe  brie^  for  inqutiiBg  how/longthe 
fatnotts  or  firEoouipersob  bi^*  been  ]n.>ihat  oandi« 
tion;  and  the  vevdict  to  be' pronounced  l>y  the.  ii^ 
quest  isi  declared  a  suffident  ground,  (wilbottt  far« 
tlier  evidence^  for  reducing  ell. dteds  granted  after 
the  period  at  which  it  appeared  by  the  proof  that 
,   the.'&tuity  or  furiosity*  b^ptfi*     But  as  fatuous  and 
furious  {lersons  are,  by  their  veiiy  state,  inc^mble 
of  being  oblig^,  all  deeds  done  by  them  may  be 
dedarcid  void,  u(k>n  proper  evidence  of  their,  fitttti- 
ty  at > the  tiknd  k>f  signing^  'though  they  should  ne- 
v«r  hate  I  been^  cognosced  idioiii  by  an(  inquest  (  801 
My  1688,  Look.    : 
Curmtoiy      '  8^«  We  have  some  fluw.iiiisCances  of^  the  Sove*- 
^ve  of    ifetgn^s  giving  cursitors  tbidiots^  where  the  ilekt  ag*> 
nate  did  not  claim;  but  such  gffis  are  truly deVia* 
tions  from  our  law,  since  they  pass,  without  an  in- 
quiry into  the  state  of  the  person  upon  whom'  the 
curatory  is  imposed.     Hi:nce  the  curator  of  law  to 
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an  idiot,  serving  quandocu^que,  is  preferred  as  soon  i.  7.  29. 
as  he  offers  himself  before  the  curator-dative;  ^1.  How  this 
Jan.  1668,  Stewart     This  sort  of  curatory  does  ^^^y 

not  determine  by  the  lucid  intervals  of  the  person  '^ 

99ib  eura;  but  it  expires  by  his  death  or  perfect  re- 
turn to  a  sound  judgment;  which  last  ought  regu-   ' 
larly  to  be  declared  by  the  sen^nce  of  a  judge*  (1) 
30.  Persons,  let  them  be  ever,  so  pi^ of|isf^  05  liar 
ble  to  be  imposed  upon, ,  if  they  haye  the  ^xerci^e 
of  reason,  can  effectually  oblige  th^mselvef  |dll  t^ey 
are  fettered  by  law.    bitef^ictim  is  a  leg^  restraint  interdic 
laid  upon  such  persons,  from  signing  any  deed  to  ^^'    ,  ^^ 
their  own  prejudice^  without  thjB  con^pt  pf  tffefr. 

curators  or  interdictors.  .' 

I        '         I.I 

81*  There  could  be  no  interdictipq,  eitl^er  by  the  Voiunta- 
Roman  law  or  our  ancient  practice,  without  a  jpre>-  ^  ^?^; 
vious  inquiry  into  the  person's  condition;  iL  6.  4e, 
cwraLjir.i  Hope  {Jnterd.\  30.  Jan.  1618,  jiBck 
bertmm.    ftit  as  Ijbere  w^e  few  who. could  b^         ,  , 
the  shame  that  att;ends  judicial  intevdi^feipn,  l^w^ 
ever  necessary  the  restraint  miglit  bay^.bejsif  toipre* 
serve  their  families,  voluntaiy  interdiction  has  re- 
ceived the  countenance  of  law;  which  is  generally 
executed  in  the  form  of  a  bond,,whereby  the  gi'ant^, 
er  obliges  himself  to  do  no  need  which  may  afiect 
his  estate,  without  the  consent  o£  certain  friends 
therem  mentioned*    Though  thereaspns  inductive, 
of  the  bond  should  be  but  gwtly  touched  in  the  re*- 
cital,  the  interdiction  stands  good;  10*  Nov.  1676^  •    ' 

SkwarL  Voluntary  Interdiction,  thppigh  i%  hitixa^  how  u. 
posed  by  the  sole  act  of  the  periso^  interdicted,  can-  ^^"  ^* 
not  be  recalled  at  his  plefsur^ :  Bi|t.  may  ,be  takien 

(1)  See  as  to  cuimton  of  idiots,  &c  Bnte^  tl.  3l     9et  abo 
DkU  ▼.  Tidor. 
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off,  1.  By  a  sentence  of  the  Court  of  Sessidn,  de- 
claring, either  that  there  was,  from  the  beginning, 
no  sufficient  ground  for  the  restraint,  or  that  the 
party  is,  sdnce  the  date  of  the  bond,  become  rei 
sum  pfdvidui.  2.  It  fidls,  even  without  the  autho- 
rity of  the  Lords,  by  the  joint  act  of  the  person  ifi- 
terdictedy  and  his  interdictors,  concurriiig  to  talte 
it  off.  8.  Where  the  bond  of  interdiction  requires 
a  certain  number  as  a  quorum,  the  restraint  ceases, 
if  the  interdictors  shall  be  by  death  redue^  to  a 
lesser  number;  d.  Dee.  1708,  Hepbmn. 

d2.  Judicial  iflterdfction  is  impo^  by  a  sentence 
of  the  Court  of  Session*  It  commonly  prbc^^ 
on  an  action  brought  by  a  near  kinsman  to  the 
party ;  and  sometimes  firom  the  wbSk  qfftdum  of 
the  Court,  when  they  perceire,  dtiring  the  pehdM«> 
cy  of  a  suit,  that  any  of  the  litigants  is,  horn  the 
facility  at  hh  temper,  subject  to  impOsilSdn ;  IT. 
FA.  liSBI,  BaUrtsm.  This  sort  must  be  takef^  ofT 
by  the  audiority  of  the  same  court  thkt  Impb^  it  t 
which  authority  secures  those  who  shall  aft^rttaf  d<( 
contract  ykMi  him  who  has  been  imerdieted,  eV^ 
though  the  strongest  evidence  should  be  brought 
diat  h^  still  continues  profuse,  or  ea^  to  be%tpo^ 
sed  upon. 

88.  An  interdietfdn  need  not  be  served  i^nsft 
the  pefson  interacted ;  but  it  miist  be  ^etmeA  ^ 
published  by  a  messengier  at  thef  marketHC^iros^  HI 
the  jttrisdibtidh  whei%  be  rcisides,  by  pvftfKd^r^-^ 
ing  tiie  ihtetrdietioci  there,  aAer.thi^  oyesses'llMifdi& 
for  eotrvoeatin^  tbcf  Itegeif.  A  ^py  of  tkis*  ^keeUM 
tionf  must  be  affixed  t^  liM  trdss*;  MAtheteaiTt^, 
the  interdiction  with  its  execution  must  be  regis- 
tered in  the  bocAs,  both  of  the  jurisdiction  where 
the  person  interdicted  resides,  and  where  his  Fands 
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liei  within  forty  days  from  the  pubKeaticHi ;  1581)    i.  7.  33. 
c.  1 19,  No.  1 ;  ISOT,  c.  864.     Where  the  sheriff  Puwica- 
lefhsed  registration,  the  presenter  of  the  interne-  ^^^,  ^^^   ; 
tion  might  apply  to  the  derk-register,  to  have  it  tu^  onii. 
recorded  in  the  general  register  of  the  Session,  ^<^-     . 
150T,  c.  968 ;  but  liberty  is  now  given  to  record  ^'^ — 
all  interdictions  there^  even  though  the  jndge  of 
the  infcrior  jtnisdiction  should  not  refuse  to  v^is^ 
ttt  them ;  1600,  c  18.    An  interdiction,  before  it  At  what 
is  roistered,  has  no  effect  against  third  parties,  ^^^ 
though  they  should  be  in  the  private  knowleidge  of  don  effec- 
it ;  but  it  bperatesr  against  the  interdictory  tbem^  ^^' 
selves  as  soon  as  it  is  delivered  to  them  t  84.  Mjf 
1678y  Qrkrwn. 

M.  Aa  infterdiktfen,  duly  registered,  hin  thia  iiiwrdl<;. ' 
effiKt,dttit  all  deeds  done  thereafter  by  the  pefesOQ  ^^"^ 
interdicted,  widiout  the  conseiit  of  his  inoerdidtors^  heritage 
afiecting  his  hentable  estate,  are  subject  to  TcifaK^  ^^  '^j^ 
ticm.     B^patratien  la  the  general  tegister  s^ounit 
aU  hislaiids&om  idienatiiHi,  wherever  they  jie;*  but         ,,  .^ 
where  the  inteidiction  is  recorded  uivtbe^iregfakei^ef 
a  particidar  shire,  it  coveirs  no  lands^  except  those 
sitoated  in  Aat  shire.    It  appears,  both  by  the  old  i^^^  „^ 
fstyle  of  interdiplnons,  wfaidi  continues  to  thisdayv  ^®  ™^^ 


and  by  our  ^raotke,  that  interdictions  form^riy  se^  "^  ^  ^^^' 
cured  the  moveable  estate  from  alienalim,  as  iwett 
as  the  heritable;  which  made  ail  commerce pveol^ 
rioos:  But  since  the  decision  of  11.  My  1484,  «  1 
Brwotj  persons  interdicted  have  had  full  power  tn 
dispoae  of  their  moveables,'  not  only  by  testament^ 
but  by  pvesent  deeds  of  alienation  * :  /LkA  credi- 
tors, in  personal  bonds  granted  after  interdiction, 
may  use  all  execution  against  their  debtor's, per- 
sonal and  mpveable  estate ;  such  bonds  being  only 

*  See  fEdgarJ  11.  Jan.  1724,  Aihitlmoi,.        '   m 
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subject  to  reduction,  iii  so  far  9s  diligence. ag^iniit 
the  heritable  estate  may  proceed  against  them, 

35*  All  onerous  or  rational  deeds  gri^nted  by  the 
person  interdicted,  are  as  eflfectual,  even  without 
the  consent  of  the  interdictors,  as  if  the  granter  ha|l 
been  laid  under  no  restraint  * ;  but  be  cannot  alter 
the  succession  of  his  hieritable  .estate  by  any  settle- 
ment, let  it  be  ever  so  rational.  No^^ed,  granted 
with  consent  of  the  interdictor$i  is  reducible,,  though 
the  {Strongest  lesion  or  prejudice  to  the  graiHer 
should  appear*  The  ooly  remedy  eomp(^t0i4,,4n 
such  ^ase,  ,is  an  action  by  the.  granter  Against  his 
interdiafors»  for  making  up  to  him.  what  he  hasjost 
through  their  undue  consent.  It  is  no  part  of  the 
duly  of  interdiotors  to  receive  sunsBy  tur  madiBige  any 
estate;  they  are  given  merely  ad  auikoritatem.prit^ 
giemdatth  to  interpose  their  authority  to  toasonaUe 
deeds;  and  so  are  accountable  for  nothing  tint 
their  fraud  or  &ult  in  consentiiig' to.  deeds  hurtfiil 
to  the  person  under  their  care  f •  Reduction  ear  00* 
piie  Merdicikmisj  may  be  brought  notooly  by  the 
heirs  of  the  interdicted  person,  and  by  the  inlf  p* 
dktors,  but  by  the  interdicted  person,  hifflaetf-; 
though  he  was.  not,  by  our  ancient  praottoe,  allow* 
ed  to  pursue,  in  his  own  naiae,  a  reduction  of.  Us 
own  deed,  at  least  without  the  consent  of  bis  inter«> 
dictors;  Maiikmdt  14.  March  1554,  Ure.  (1)    • 

80.  The  law  Concerning  the  state  of  cUidb'cn&Us 
next  to  be  explauied,  I.  6..$  1.  Children  are  eith^ 
born  in  wedlock,  or  out  of  it  All  children,  bpm 
in  Uwfiil  marriage  or  wedlock,  arepremined.to  bi 


•  See  KUk.  No.  1.  ▼.  Interdictkm, 

f  They  are,  like  tutors,  bound  to  communicate  rights  acquired 
rdadng  to  the  inteadicted  person*!  estate ;  F,  C:  iii.  M. 


(1)  Sec  Did,  v.  ItUmdktkm, 
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begotten  by  the  person  to  vhom  tbe  mother  is  mar*  I-  7-  36. 
riedy  and  consequently  to  be  lawf»l  children.  This  LawfVil 
ptesomptton  is  to  strongly  founded,  that  it  cannot  ^^^^^^"' 
be  defeated,  but  by  direct  evidence  that  tbe  mo* 
tb^s  husband  could  not  be  the  father  of  die  child, 
&  g.  where  he  is  impotent,  or  was  absent  frc»n  the 
wife  till  within  six  lunar  months  of  the  birth  *•  (1) 
Hie  canonists  indeed  maintain,  that  tbe  concur- 
ring testimony  of  the  hnsband  and  wife  that  the 
diiid  was  not  procreated  by  the  husband,  is  snfii- 
cient  to  elide  this  Iq^  presumption  for  legitimacy ; 
which  doctrine  is  adopted  by  Craig,  S71.  $  20,  and 
Lord  Stair,  II.  31  $  48 :  But  it  is  an  agreed  point, 
diat  no  regard  is  to  be  paid  to  such  testiraotiy,  if  it 
be  made  after  they  ha?e  owned  the  diild  to  be 
theirs ;  St  IV.  45.  §  20.  A  father  has  the  absolute 
right  of  disposing  of  his  children's  persons,  of  di- 
recting their  edwcation,  and  of  moderate  chastiae-> 
ment ;  and  even  after  th^  become  ptiheres^  he  may 
eompdi  them  to  live  in  family  with  him,  and  to  con- 
tribate  their  labour  and  industry,  while  they  con- 
dnue  there,  towards  his  service :  which  power  of 
GompiMon  lasts,  in  Lord  Stair's  opinion,  (I.  5. 
$  1S»)  after  their  majority.  (2)  Childret],  though  in 
fiunUy  with  their  father,  are  a^bie  of  receiving 
sums  in  gift  or  legacy,  either  from  strangei's,  ov 
iron  the  father  himself,  which  tliereby  become 
th€^  property.     A  child  who  gets  a  separate  stock 

*  Or  for  elercn  m<m1ii8  prior  to  the  birth.— See,  in  illustintion. 
Foe  CoB.  vi.  132. 

■  f    »■  I  ■  ■         ■   I        I  '  .  .         ...■■;■.■ 

(1)  SatiMjfi  V.  VmUre  IntpkioHdo, 

(8)  It  teems  very  doubtfiil  whether  a  father  can  compel  a  child 
to  remain  in  his  fiunily  after  puberty.  It  is  understood,  that  a  mi- 
nor it  f  rttlfd  to  choose  hia  own  residence ;  ManhaS  v.  Maedowal, 
2&  July  1741 ;   Chraham  v.  Oraham^  8.  August  1780. 
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I.  X  36.  ffoai  the  father  for  carrying  on  any  trade  or  em* 
ployment,  even  though  he  should  continue  in  the 
father's  house,  may  be  said  to  be  emancipated  or 
forisfamiliated,  is  so  far  as  concerns  that  stock ;  for 
the  profits  arising  from  it  are  his  own,  Forisia- 
miliation,  when  taken  in  this  sense,  is  also  inferred 
by  the  child's  marriage,  or  by  his  living  in  a  sepa^ 
rate  house,  with  his  fiither's  permission  or  good- 
will ;  St.  I.  5.  §  IS.  Children,  after  their  fiill  age 
of  twenty-one  years,  become,  according  to  the  ge* 
neral  opinion,  their  own  masters ;  and  from  that 
period  are  bound  to  the  father  only  by  the  natural 
ties  of  duty,  affection  and  gratitude.  The  mutual 
obligations  between  parents  and  children  to  main- 
tain each  other  are  explained  afterwards.  III.  1. 
$4.(1) 

37.  Children  born  out  of  wedlock  are  styled 
naimtd  children  or  bastards.  The  state  of  these 
persons,  while  they  are  alive,  must  be  tried  by  the 
Commissaries ;  but  all  actions  by  the  King  or  his 
donatory  for  fixing  bastardy  on  persons  deceased, 
must,  like  other  declaratory  actions,  be  brought  be- 
fore the  Session.  For  the  effects  of  bastardy,  see 
afterwards.  III.  10.  §  S.  4.  Bastards  may  be  legi- 
timated, or  made  lawful,  either,  1.  By  the  subse- 
quent intermarriage  of  the  mother  of  the  child  with 
the  father.  And  this  sort  of  legitimation,  though 
it  was  not  received  by  our  ancient  customs,  (R.  M. 
I.  2.  c.  51.  $  S,  Cr.  366.  $  8,)  does,  by  our  present 
practice,  entitle  tlfe  child  to  all  the  rights  of  lawful 
children.  The  subsequent  marriage  which  produ- 
ces legitimation  is  considered  by  the  law  to  have 
been  entered  into  when  the  child  legitimated  was 


Btttardf. 


(1)  SeeJDMi.  ▼.  Pgrwrfamf  CMrf'^fbnt^iwffafipw    iSxufmam 
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begotten ;  and  hence  if  he  be  a  male,  he  excludes,  I'  7.  37. 
bj  his  right  of  primogeniture^  the  sons  procreated  Basurd«. 
after  the  marnage,  nrom  the  succession  of  the  fa- 
ther's heritage^  though  these  sOns  were  lawful  chil- 
dren from  die  birth.  Hence  also,  those  children 
only  can  be  legitimated,  who  are  begotten  of  a 
woman  whom  the  father  might  at  that  period  have 
lawfully  married.  2.  Bastards  are  legitimated  by 
letters  of  legitimation  from  the  Sovereign;  III.  10. 

S8*-(l) 

88.  As  to  the  power  of  masters  over  their  ser-  Senrants. 

vanis :  Though  servants  could  not,  by  our  old  law, 
be  sold  by  their  masters  as  their  property,  yet  the 
condition  of  those  called  natwii  or  bondmen,  was 
in  most  respects  as  hard  as  that  of  the  Roman 
MTt;  R.M.L2.  e.  U.  etseq.;  Q.AU.C.  56.  But 
an  servants  have  now,  of  a  long  time,  enjoyed  the 
same  rights  and  privileges  with  other  subjects,  un- 
less in  so  far  as  they  are  tied  down  by  their  en- 
gagements of  service  f.  (2)  Servants  are  either 
necessary  or  vohmtary.  Necessary  are  those  whom  Necessary 
law  obliges  to  work  without  wages ;  of  whom  im- 
mediately. Vohmtary  servants  engage  without  "nd  Tolun- 
compulsion,  either  for  mere  subsistence,  or  also 
finr  wages.  Those  who  earn  their  bread  in  this 
way,  if  they  should  stand  off  from  engaging,  may 
be  compelled  to  it  by  the  Justices  of  the  Peace,  who 

•  As  to  the  aliment  of  natural  children,  its  quantum  and  dura- 
tioDy  tee  The  Institutb,  B.  L  tit.  S.  §  58,  notes  •  and  f . 

f  And  it  u  a  settled  point,  that  even  a  slave,  brought  from  the 
pUmtations,  acquires  his  fineedom  on  coming  tQ  this  country ;  and 
tfiat  he  cannot  be  sent  back  to  his  former  condition  against  his  con- 
sent:—«olenmly  decided,  Fac  ColL  vii.  3* 


(1)  As  to  the  aliment  of  bastard  children,  see  Did,  t.  AUment. 

(2)  See  Dki.  v.  iSZtive. 
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I.  T^an.  have  power  to  fix  the  rate  of  their  wages;  1617, 

SanrJta,      8.  §  14;    1661,  C.  S8.  (1) 

Colliers  ^^*  Ck>Uiers,  ooal-bearers,  aad  saltera,  and  Other 
and  talten.  penoni'Seceasary  to  the  collieries  and  aalt^workl, 
as  they  are  particularly  described,  1661»c.  56,  were, 
like  the  adaerifMii  gUbw  of  the  Roman  law,  tied 
down  by  our  former  law  to  perpetual  service  at  the 
works  to  which  they  had  once  entered.  Upon  a 
sale  of  the  works,  the  right  of  their  service  was 
transferred  to  the  new  proprietor.  All  persons 
were  prohibited  to  receive  them  into  their  service, 
without  a  testimonial  from  their  last  master ;  and 
if  they  deserted  to  another  work,  and  were  rede- 
manded  within  a  year  thereafter,  he  who  had  re- 
ceived them  was  obUged  to  return  them  withJA 
twtnly-ibur  hours,  under  a  pwalty ;  1606,  c*  1 1. 
But  by  the  Stat  15.  Geo.  IIL  c.  28,  all  colliers, 
coal-bearers,  and  salters,  are  now  emancipated 
from  servitude ;  and  it  is  declared^  that  none  shall 
be  bound  to  a  colliery  or  salt^work,  in  ai^  other 
way  than  as  a  commmi  servant  or  labourer  *« 

*  Ihe  ad  15.  Cho.  III.  dc^gged  the  esundpadcm  of  the  cbUien 
with  a  great  variety  of  conditions ;  and  many  of  them  continued  in 
a  state  of  bondage^  fixim  not  having  complied  with  the  proviuons, 
or  from  having  become  subjed  to  the  peaallieB  in  Ihe  tot.  Tke 
eontittiMoce  of  Uieir  Mcvitude  waa  al«»  onriog,  in  a  gvest  mmwrn^ 
to  a  geoonl  practice  among  owners  and  lessees  of  coal,  of  a4^«Q^ 
dng  considerable  suns  in  loan  to  the  colliers,  as  a  temptation  to 
enter  into  or  continue  engagements  for  a  limited  time,  llieie 
sums  the  colliers  never  intended  to  repay,  though  the  debt  was  kept 
up  against  them ;  and  at  the  end  of  the  agreed  term,  a9  they  were 
ttoifonQly  unable  to  discharge  the  debti  a  farther  indulgence  was 
only  to  be  purchased  by  a  renewal  of  their  engagi^nents :  So  that 
it  seldom  occurred  that  they  changed  masters,  unless  where  their 
new  employer  bought  up  the  debt ;  which  he  again  would  transfer 

(1)  But  these  statutes,  and  all  others,  empowering  the  Justices 
to  6x  the  rate  of  wages,  are  repealed  by  53.  Geo.  III.  c.  40. 
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40.  The  poor  make  the  lowest  claDs  or  order  of  I*  7.  40. 
persons.     Indigent  cbildren  may,  by  1617,  c.  10,-  Hiepoor. 
be  compelled  to  serve  any  of  the  King^s  subjecU  ':^ — 
without  Wages  till  their  age  of  thirty  years.    Va*  duidm. 
grants  and  sturdy  beggars  may  be  also  eompelled  Sturdy 
to  serye  any  manufactarer,  by  1668,  c*  16«    And  ^'^ss"*- 
becanse  few  persons  were  williog  to  teceive  them 
into  their  settice,  put^  workhouses  are^  by  1678| 
c.  18,  ordained  to  be  built  for  setting  them  to  work^ 
The  poor  who  Cannot  work  must  be  maintained 
by  the  parishes  in  which  they  were  born,   1535^ 
c.  92 ;  and  whiare  the  place  of  their  nativity  is  not 
known,  that  burden  falls  upon  the  parishes  where 


M 
St 
tt 


is  hu  tank  This  ntw  hwnhy,  of  thdr  «wii  cnatiilg,  gavfe  ti*  to 
•Imniiif  coobiaatSoittaiiiObg  Ihd  colliers }  md  the  wfcnb  cfHeai 
tamng  fpsea  brougbt  before  Buluukient>  A  linr  Was  Itiaaed,  erhicb 
iwiwdied  thote  enh,  and  piut  tlyi  dweHptioa  of  mm  on  a  Ibotutg^ 
in  i^otat  of  legal  righta,  witti  other  Uboortn.  It  u  provided,  by 
StaL  m.  €ho.  III.  e.  Mi  (la  Jmm  1799^)  «  lliatfrom  and  efter 
*•  the  paiBlng  of  thb  «ct»  sH  ti»  toUien  in  Sootlatid  who  were 
bound  colliers  at  the  tiaac  of  paHJng  the  act  16^  Geo.  IIL  ahall 
h&fitefrom  their  servitude^  and  in  the  same  situation,  in  every 
ro^iecty  as  if  they  had  regularly  obtained  a  decree  in  the  manner 
**  diiected  by  that  act.*'  8.  This  sUt.  extends  to  the  colliers  the 
ads  cited  in  the  text  (1617,  S,  and  1661,  Sa),  in  so  far  as  they  re. 
tale  to  the  fixing  and  appointing  of  the  ordinary  hire  kad  wages  of 
labourers,  woriEmen,  and  servants,  upon  application  of  the  party 
aggrieved ;  declaring  two  Justices  a  quorum,  but  that  no  cool. 
master  or  lessee  can  act.  3.  All  action  and  diligence  are  denied 
for  money  advanced  by  ooahnasters,  or  others  on  their  behalf,  to 
colliers,  or  for  debts  due  by  colliers,  which  may  be  ac<]uired  by 
ooahnasters,  or  others  for  thdr  account,  whether  prior  to,  or  du- 
ring their  service,  and  in  view  of  the  engagements ;  excepting  only 
sums  advanced  to  any  collier  during  his  service  for  the  support  of 
his  fiunily,  in  case  of  sickness ;  for  these  the  coalmaster  may  re- 
tain from  the  collier's  weekly  wages  one-iwelfth  part  of  the  sums 
advanced,  till  the  principal  sum,  without  interest,  be  paid  up ;  and 
be  has  action  for  the  balance,  in  case  the  term  of  service  expires  be- 
fore complete  payment. 
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I.  7.  40.  they  have  had  their  inost  common  resort  for  the 
The  poor  three  years  immediately  preceding  their  being  ap* 
who  can.    prehended,  or  their  applying  for  the  public  chari- 

DOC    ^^Oum^  — 

ty;   leeS,  c.  16,  1698,   c.   21.      See  Fac.  ColL 

vol.  ii.  19  *.  Where  the  contributions  collected  at 
the  churches  to  which  they  belong  are  not  sufficient 
for  their  maintenance,  they  are,  by  167S^  c.  18,  to 
receive  badges  from  the  minister  and  kirk-session ; 
in  virtue  of  which  they  may  ask  alms  at  the  dwell- 
ing-houses of  the  inhabitants  of  the  parish  f.  (1) 

*  This»  and  other  cases  iUu»tnUiye  of  the  law  of  parish  settle- 
mentis  will  be  found  in  a  note  to  the  Institutb,  (edit  1805,)  B.  I. 
tit  7.  $  6&  See  also  Foe  CbflL  V.  54;  xi.  804;  liL  841,  851, 
and  858. 

f  The  public  ngulalions  for  profiding  supply  to  the  really  in- 
digent poor,  ara,  1579,  74;  1598;  140;  1507,  878;  1603;  16; 
1671,18;  1695^43;  169^81;  and prodamatioa of  Privy  Cooa. 
cil,  89.  August  1693.  The  Court  have,  under  the  system  of 
poor's  laws,  sanctioned  the  Icrying  of  a  parochial  supply  for  those 
persons  who,  although  in  ordinary  seasons  able  to  gain  their  liveli- 
hood,  are  reduced,  through  adearth  of  pnmsioDs,  to  have  leoouiae 
to  charitable  support;  Fac  CoB.  ziL  I34b 


(1)  See  Dicf.  ▼.  Poor. 
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TIT.  L 

OF    THE    DIVISION   OF    RIGHTS,    AND  THE   SEVERAL 
WAYS  BY  WHICH  A  RIGHT  MAY  BE  ACQUIRED. 

1  HE  things  or  subjects  to  which  persons  have  Proptrty, 
right  are  the  second  object  of  law.  The  right  of 
enjoying  and  disposing  of  a  subject  at  one's  plea- 
sure is  caUed  fTojperty*  Where  a  subject  belongs 
in  common  to  two  or  more  different  persons,  the  itniiied. 
right  is  called  commm  property.  Proprietors  are 
restrained  by  law  from  using  their  property  emu- 
lously  to  their  neighbour's  prejudice :  But  wherever 
the  laWul  act  of  the  proprietor  tends  to  his  own 
advantage,  though  it  should  prove  detrimental  to 
hb  neigbbour,  law  allows  him  to  use  what  is  his 
own  at  pleasure  *•  Every  state  Gf  sovereign  has  a 
power  over  private  prqserty,  called  by somelawyers 
dtMRumim  emmefw ;  in  virtue  of  which,  the  proprie- 

*  In  the  application  of  this  rule,  many  Tery  curious  queationi 
haTc  arisen.  See  IHeL  ▼.  Pnjijpvtti ;  also  Lord  Kamta"*  Prine.  tf 
Eqtdtjf,  B.  I.  p.  1.  $  1|  &c. 
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11.^.  I.   tor  may  I>e  compelled  to  sell  his  property  for  an 
Things       adequate  price,  where  an  evident  utility  on  the 


not 


under   P^^^  ®^  ^^^  public  demands  it. 


commerce.  2.  Certain  things  are  by  nature  itself  incapable 
of  appropriation,  as  the  air,  the  light,^  the  ocean, 
&c. ;  none  of  which  can  be  brought  under  the 
power  of  any  one  person,  though  their  use  be 
common  to  all :  Others  are  by  law  exempted 
from  private  commerce,  in  respect  of  the  uses  to 
Res  jmbli-  which  they  are  destined.  Of  this  last  kind  are, 
^^*  ].  The  res  pMioB  of  the  Romans,  the  property 

of  which  was  in  the  state,  and  their  use  common 
to  all  the  members  of  it,  as  navigable  rivers,  high- 
ways, bridges,  &c.  By  our  feudal  system,  the  right 
of  these  is  vested  in  the  King,  chiefly  for  the  be- 
nefit of  his  people  ;  and  they  lire  called  regalia, 
Raumver-  (II.  6.  §  5.  2).     Res  universUotis,  things  which  be- 
^^^'        long  in  property  to  a  particular  corporation  or  so- 
cietyi  and  whose  use  is  common  to  every  individual 
in  it ;  but  both  property  and  use  are  subject  to  the 
regulftdons  of  the  society ;  as  town-houses,  Vrorpom- 
tion-halls,  market-places,  diurch^yards,  &c«    The 
lands,  or  other  revenue  belonging  to  a  corporation, 
do  not  fall  under  this  dass,  but  urejuriBparufati. 
Things  S.  0(  the  same  nature  with  the  rw  umterMaHs 

Mcred,  nj^  things  appropriBted  for  the  service  of  Grod»  as 
churches,  church-bells,  communion-cupsy  &c. ; 
which,  by  the  Roman  law,  were  reckoned  the  pro- 
perty of  none;  but^  by  ours,  may  be  disposed  of  or 
aold  on  proper  occasionB»  and  others  substitnlied  in 
their  roooi:  Thus  churches  may  be  removed  fiom 
place  to  place,  (1. 5.  §  1 1.);  and  church-bells  or  com- 
munion-cups, when  they  become  unfit  for  use,  may 
be  sold,  either  by  the  heritors)  or  by  the  kirk-ses- 
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sion,  with  their  consent.    The  right  which  is  some*   IL  1.  s. 
times  aeqaired  by  private  persons  in  the  seats  of  a  Right  in 
church,  is  not,  in  strict  speech,  a  right  ofproper^,  ^  "^ts  of 
but  is  confined  to  the  special  purpose  of  attending  -^  ""** 
divine  service ;  and  maj  be  taken  from  the  ao- 
qairer,  if  he  removes  to  another  parish,  and  if  the 
increase  of  the  pirishioners,  to  all  of  whom  the 
common  use  of  the  church  belongs,  makes  a  divi- 
sion of  the  arta  necessary. 

4.  Property  may  be  acquirtd  either  by  occupation  ^«y*  <^ 
or  accession^  and  trantferred  by  iradUkm  or  pr^J^J^^? 
tcr^ftwn  :    fiut  prescription,  being  also  a  way  of 
losing  property,  falls  to  be. explained  under  a  sepa* 
rate  title.     Oocupaikm^  or  ocaqfoncpf  is  the  appro-  Occupa- 
priating  of  things  which  have  no  owner,  by  appre-  ^^° ' 
bending  them,  or  seizing  their  possession.     This 
was  the  original  method  of  acquiring  ;  for  in  the 
first  state  of  mankind,  before  societies  were  form- 
ed, every  person,  barely  by  taking  into  his  posses* 
sion  a  certain  portion  of  ground,  and  cultivating 
it,  made  the  fruits  thereof  his  own ;  and  when  he 
thought  fit  to  abandon  it,  the  next  occupier  ac- 
quired the  same  right.    This  continued,  under  cer- 
tain restrictions,  the  doctrine  of  tlie  Roman  law, 
Qi§od  mtUim  ett^  fit  oceupcmlis ;  but  it  can  have  no  it  takes  no 
room  in  the  feudal  plan,  by  which  the  King  is^J^*^,^ 
looked  on  as  the  original  proprietor  of  all  the  lands  subjects ; 
within  his  dominioift. 

6.  Even  in  that  sort  of  moveable  goods  which  are  ^^  '^^ 
presumed  to  have  once  had  an  owner,  a  different  which  hat« 
rule  obtains  by  the  law  of  Scotland,  viz.  Quod  nulr  **^  ^ 
Umu  e$if  fit  domini  rtgis*    Thus  the  right  of  trea-         ' 
snres  hid  under  ground,  is  not  acquired  by  occu- 
pation, but  accrues  to  the  King ;  Q.  AtL  c.  48.  §  4. 
5  :  Thus  also,  where  one  finds  strayed  cattle,  or 
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II.  1.  5.  other  moveables,  which  have  been  lost  by  the  for- 
Occupa-     mer  owner  (waif  goods,)  the  finder  acquires  no 

^t^. right  in  them,  but  must  give  public  notice  thereof; 

and  if  within  year  and  day  after  such  notice,  the 
proprietor  does  not  claim  his  goods,  they  become 
escheat,  tft.  $  14 ;  and  so  fall  to  the  King,  Sherifl^ 
or  other  person  to  whom  the  King  has  made  a 
grant  of  such  escheats. 
OccupsDcy      ^'  In  that  sort  of  things  which  never  had  an 
<*tonM|n   owner, — whether  amntals,  as  wild  beasts,  fowls, 
which  ne-   fishes,— or  manifnaie  vdngs^  as  pearls  found  on  the 
ver  had  an  shore, — the  original  law  takes  place,  that  he  who 
first  apprehends  becomes  proprietor;  insomuch, 
that  though  the  right  of  hunting,  fowling,  and  fish- 
ing, be  restrained  by  statute,  under  certain  penal- 
ties, 1685,  c.  20 ;  1707,  c.  IS ;  24.  Geo.  II.  c  34  * ; 
yet  all  game,  even  what  is  catched  in  contraven- 
tion of  these  acts,  becomes  the  property  of  the 
catcher,  (1)  unless  where  the  confiscation  diereof  is 
made  part  of  the  penalty  f :  But  whales  thrown  in, 

*  By  StaU  13.  Cko.  III.  c.  54w  it  is  prohibited,  (under  certain 
penalties  and  forfeitures,)  wilfully  to  take,  kill,  destroy,  carry,  seU» 
buy,  have  in  possession,  or  use,  nxiy  partridge^  between  1.  FA,  and 
I.  SepL  in  any  year.  By  Stat.  96.  Geo.  III.  c  54.  (passed  86. 
AprU  1796,)  the  forbidden  time  is  declared  to  be  between  I.  lU. 
and  14.  S^  annually ;  but  by  SUA.  39.  Qm.  III.  c-  34y  (19. 
AprU  1799,)  the  same  rule  is  laid  down  for  the  whole  of  the 
United  Kingdom,  and  the  time  prohibited  is  again  declared  to  be 
between  1.  FA,  and  1.  Sept.  in  any  year,  under  the  penahke  con- 
tained in  the  StaL  2.  Gm.  III.  e.  19,  which  originally  ^vpliad  to 
England  alone. 

f  To  enable  a  person  to  hunt  or  hawk  even  on  his  own  grounds, 
he  must  have  a  ploughgate  of  land  in  heritage,  1621,  31.  Judg- 
ment of  Justiciary  Court,  27.  Jioie  I78Q,  KiBjf  ;  (Foe.  Cod  vit 
91.  part  2.) ;   ia  JuM  1806,  Mtrqw  nf  T\o€$ddab  etrntn  Som^ 


(1)  See  Did,  v.  Game. 
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or  killed  on,  our  coasts,  belong  neither  to  those  who  ^^*  £*  ^ 
kill  them,  nor  to  the  proprietor  of  the  grounds  on  Occupancy 
which  they  are  cast,  but  to  the  King ;  and  are  moroAilM 

which  He* 

nars  •odm  i&y  and  a  July  1809,  TroUtr,  &c.  ooRlra  M^Emiou  ver  hadan 

This  last  case  was,  after  a  very  solemn  trial,  by  printed  papers,  and  ^^^^^' 

a  bearing  in  presence,  decided  in  these  terms :  "  Having  particu- 

*'  larly  considered  the  judgment  of  the  High  Court  of  Justiciary 

*<  hi  the  case  ot  Kdkf  against  Smth^  m  1780,  find,  That  the  provi- 

*'  sion  of  the  act  1685,  requiring  a  qualification  of  one  thousand 

<*  pounds  Soots  of  valued  rent  for  using  setting  dogs,  was  of  a  tem. 

'*  porary  nature,  depending  on  the  commission  to  the  masters  of 

"  the  game  ;  and  that  the  clause  relating  to  the  use  of  fowling-pie- 

'*  ces  is  BO  loosely  worded,  as  hardly  to  be  intelligible :  Find,  Hiat 

"  these  clauses  of  the  said  act,  if  they  ever  were  in  observance,  have 

*<  long  since  fallen  into  desuetude :  Find,  That  the  act  1621,  which 

«  enacts,  that  no  person  shall  hunt  or  hawk  who  has  not  a  plough- 

'*  gate  of  land  in  heritage,  was  revived  by  the  act  1685^  snd  is  now 

**  a  subsisting  statute  :   Find,  That  the  term  hunting  u  a  generic 

**  word,  oomprehending  every  mode  of  finding  and  following  game 

"  widi  dogs,  and  is  used  in  that  comprphpniuve  fumse  in  other  acts 

"  of  the  Parliament  of  Scotland,  particularly  the  act  1707,  c.  13 : 

**  Find,  That  hunting  does,  therefore,  comprehend  shooting  with 

<<  fowling-pieces,  as  now  practised  in  this  kingdom ;  and  that  no 

*<  person  can  kill  game  with  dogs  and  fowling-pieces,  who  has  not 

'*  a  plougfagate  of  land  in  heritage:  Find  it  admitted,  that  the  de- 

«  fender  has  not  that  qualification  :  But  find,  That  by  the  constant 

*<  usage  of  Scotland,  a  qualified  person  may  grant  perminion  to 

**  shoot  over  his  own  lands,  to  a  person  who  is  not  himself  quali- 

**  fied ;  and  that  a  person  so  having  permission  (rom  a  qualified 

*<  person  may  lawfully  have  in  his  possession  the  game  which  he 

«  hm  killed  in  virtue  of  such  permisuon.*' 

Even  persons  so  qualified  cannot  bunt  on  their  neighbour's 
grounds  without  his  consent,  whether  the  grounds  be  inclosed, 
(>#e.  OA  vti.  17),  or  not,  (IM.  ii.  140.)  The  remedy  in  such 
cases,  aa  in  other  instances  of  trespass,  is  by  interdict,  either  from 
the  Judge-Ordinary  or  from  the  Court  of  Session.  This  remedy 
was  afibrdcd  by  the  Court,  where  the  qualified  person  claimed  the 
right  of  shooting  on  grounds  over  which  he  had  a  servitude  of  pas- 
toiaget  foel>  f«^  ^^  ^ytut-^  la  Jtow  1808,  and  1.  FA,  1809, 
Fwheg  ooMtra  Andtnon,  While  law  requires  these  qualifications, 
it  will  pemiit  the  pursuit  and  destruction  of  foxes  by  frrmers,  for 
preserving  their  flacks  ;  Fuc,  CoH  viii.  228.     But  a  tenant  is  not 
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V*  i  ^  therefore  called  royal  fishes.    By  the  leges  fiftdor 
Bojd      rum^  §  17)  according  to  a  copy  in  the  Advocates' 
Library,   all  great  whales  fall  as  escheat  to  the 
King ;  and  also  such  smaller  whales  as  cannot  be 
drawn  by  a  wane  with  six  oxen.  (1) 

entitled  to  prevent  his  landlord  from  hunting  upon  hit  farm ;  lUd* 
xii.  18^ 

It  seems  proper  to  advert  to  two  late  statutes,  oi  general  interest 
and  general  application  on  this  subject.  1.  The  Stat,  48.  Qto.  III. 
c.  94^  (2a  Jwu  1808»)  which  recites  an  act  of  the  Scottish  Fkrlia- 
ment  of  Queen  Anne,  entitled,  «  Asifor  pntavmg  Ae  game,**  via. 
the  Stat.  1707,  13y  referred  to  in  the  text,  (by  which  it  is,  among 
other  things,  enacted.  That  no  person  whatsoever  shall  shoot  haras 
^under  the  penalty  of  twenty  pounds  ScotiJ ;  and  enacts,  "  That  so 
<<  much  of  the  said  in  part  recited  act,  as  relates  to  the  shooting  of 
"  hares,  shall  be  and  the  same  is  hereby  repealed." 

2.  The  Stat  48.  Geo.  III.  c.  55,  {\.  Jime  1806,)  which  impoMs 
a  tax,  for  game  certificates,  upon  those  who  shall  *'  use  any  dog, 
"  gun,  net,  or  other  engine,  for  the  purpose  of  taking  or  killing 
«  any  game  whatever,  or  any  woodcock,  snipe,  quail,  or  landrail, 
*'  or  any  conies,  in  any  part  of  Great  Britain  ;  but  under  the  foU 
lowing  exceptions:  **  1.  The  taking  of  woodcocks  and  snipes  with 
«  nets  or  springs.  2.  The  taking  or  destroying  of  conies  in  war- 
**  rens,  or  in  any  indosed  ground  whatever,  or  by  any  penoa  ia 
*'  lands  in  his  or  her  occupation,  either  by  himself  or  herself^  or  by 
**  his  or  her  direction  or  command.*' 


(I)  By  the  57.  G^.  III.  c.  90,  any  person  found  in  any  open  or 
Incloied  ground  with  the  intent  of  killing,  or  destroying,  or  as- 
sisting in  killing  or  destroying  game  or  rabbits,  beiwmu  six 
o*c1odt  In  the  evening  and  seven  in  the  morning  ttom  1.  Oof.  to 
].  jM.  and  between  seven  in  the  evening  and  ive  hi  the  momlag 
flmn  K  M.  to  1.  ApfU,  and  between  nine  in  the  evening  and  Ibiir 
in  the  morning  during  the  remainder  of  the  y«ar,  ihall  beadfudgad 
guilty  of  ft  misdemeanour,  and  tnuisported  for  aeven  yMii,_  **  or 
**  khall  receive  such  other  punishment  as  may  by  Uiw  be  hiflicted 
**  on  persons  guilty  of  misdemeanour." 

By  the  68.  Oeo.  1 1 1.  c.  75^  any  person  whatever  buying  any  bare, 
pbeaMint,  partridge,  moor  heath  game  or  grouse,  shall  IbrfHt  the 
sum  of  L.  5  upon  conviction. 
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7.  Aeceuiom  is  that  way  of  acquiring  property,    l^*  J^*  7. 
by  which,  in  two  things  which  have  a  connection  Acconioii. 
with,  or  dependence  on,  one  another,  the  prop^ty 

of  the  principal  thing  draws  after  it  the  property 
of  its  accessory.  (1)  Thus,  the  owner  of  a  mare  or 
cow  becomes  the  owner  of  the  foal  or  calf;  a  house 
belongs  to  the  owner  of  the  ground  on  which  it 
stands,  though  built  with  materials  belonging  to, 
and  at  the  charge  of  another ;  (d)  trees  taking  root 
in  our  ground,  though  planted  by  another,  become 
ours.     Thus  also^  the  insensible  addition  made  to 
one's  ground  by  what  a  river  washes  from  other 
grounds,  which  is  called  offtmo,  accrues  to  the  ma»-  AUuvw, 
ter  of  the  ground  which  receives  the  addition ;  §  10. 
M.  Ifui.  de  rer.  div.     The  Romans  exempted  from  ratings 
this  rule  the  case  of  paintings  drawn  on  another  „^^ 
man's  board  or  canvas,  in  consideration  of  the  cession, 
excellency  of  the  art,  tfl^  §  94 ;  which  exception 
our  practice  has,  for  a  like  reason,  extended  to  nor  wn. 
what  is  written  on  another  man's  paper  or  parch-  *"'*^* 
ment.  (8) 

8.  Under  accession  is  comprehended  specificor  SpedBca- 
iUmj  by  which  is  meant  a  person's  making  a  new  ^^* 
species  or  subject  from  materials  belonging  to  an* 
other.  Where  the  new  species  can  be  again  redu- 
ced to  the  matter  of  which  it  was  made,  law  consi- 
ders the  former  mass  as  still  existing ;  and  there- 
fore the  new  species,  as  an  accessory  to  the  former 
subject,  belongs  to  the  proprietor  of  that  subject : 

But  where  the  thing  made  cannot  be  so  reduced, 
as  hi  the  case  of  wine,  which  cannot  be  again  turn- 


(1)  ScePJp^  V.  Acustormm 

{%)  But  the  owner  of  the  ground  is  bound  to  pay  the  value  of 
the  ImildBngs,  in  so  ftr  at  least  as  he  has  bean  benefited  by  thenu 

(3)  Ya  Iheac  easea,  the  price  or  mlueof  the  canvaaor  paper  nrnst 
be  paid  to  its  former  owner. 


out  thdr 
consent 
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II.  1.  a  ed  into  grapes,  there  is  no  place  for  this JkHo  Juris  ; 
^>ecifica-  and  therefore  the  workmanship  draws  after  it  the 
^^^  property  of  the  materials ;  $  25.  In^.  de  rer.  (Uv. 

Commix.        ^*  Though  the  new  species  should  be  produced 
tion,  from  the  camtnixiian  or  confusion  of  different  sub- 

stances belonging  to  different  proprietors,  the  same 
rule  holds ;  /.  5.  $  1.  de  rei  vind. ;  but  where  the 
made  by     mixture  is  made  by  the  common  consent  of  the 
oonient  of  Q^j^^erg    ^^q}^  consent  makes  the  whole  a  common 

the  pro-  ' 

prieton ;  property,  according  to  the  shares  that  each  pro- 
prietor bad  formerly  in  the  several  subjects.  Where 

made  with-  things  of  the  same  sort  are  mixed  without  the  con- 
sent of  the  proprietors,  which  cannot  again  be  se- 
parated, e,  g.  two  hogsheads  of  wine,  the  whole 
likewise  becomes  a  common  property ;  but,  in  the 
after  division,  regard  ought  to  be  had  to  the  difle- 
rent  qualities  of  the  wines.  If  the  things  so  mixed 
admit  of  a  separation,  e.  g.  two  flocks  of  sheep,  the 
property  continues  distinct.  This  last  rule  was, 
with  too  great  subtlety,  extended  by  the  Roman 
law  to  the  casual  commixtion  of  all  solids,  even 
where  a  separation  was  really  impracticable,  e.  ^.  to 
the  mixture  of  two  parcels  of  wheat ;  because  each 
grain  or  particle  retained  its  own  form,  notwith- 
standing the  commixtion ;  $  28.  Inst,  de  rer,  div. 

TVadition,  1^«  Property  is  carried  from  one  to  another  by 
tradition^  which  is  the  delivery  of  possession  by  the 
proprietor,  with  an  intention  to  transfer  the  pro- 
perty to  the  receiver.  Two  things  are  therefore 
requisite,  in  order  to  the  transmitting  of  property 
in  this  way :  \sty  The  intention  or  consent  of  the  for- 
mer owner  to  transfer  it  on  some  proper  title  of 
alienation,  as  sale,  exchange,  gift,  &c.  2c%,  The 
adual  delivery^  in  pursuance  of  that  intention.  The 
first  is  called  the  catfMs-^the  other  the  modus^ — 
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i  domMi:  Which  last  is  so  necessary  to  l^«  1*  ^^ 
the  acquiring  of  property,  that  he  who  gets  the  last  Tradition, 
right,  with  the  first  tradition,  is  preferred,  accord- 
ing  to  the  rule,  (L  20.  C.  de  pact  J  TradUionibus^ 
mm  nudis  pactis^  transfaruniur  rerum  dominku  ( I) 

11.  Tradition  is  either  realj  where  the  ipsa  cor^  ^^^  ^^ 
pora  of  moveables  are  put  into  the  hands  of  the  u^™ 
receiver ;  or  tymboHcalj  which  is  used  where  the 

thing  is  incapable  of  real  delivery,  e.  g.  in  immove- 
able subjects,  as  lands,  mills,  houses ;  or  in  subjects 
which  consist  injure  (things  incorporeal,)  as  rights 
of  jurisdiction,  patronage,  fishing,  &c. ;  in  all 
which  certain  symbob  ar^  delivered  to  the  recei- 
ver to  stand  in  place  of  the  delivery  of  the  posses- 
sion. The  property  of  certain  moveables,  though 
they  are  capable  of  real  delivery,  may  be  transfers- 
red  by  symbolical.  Thus,  if  the  subject  be  under 
lock  and  key,  the  delivery  of  the  key  is  considered 
as  a  legal  tradition  of  all  that  is  contained  in  the 
repository.  In  one  particular  case,  property  is 
transferred  without  any  tradition,  either  real  or 
symbolical,  viz.  where  the  possession  or  custody  of 
the  subject  has  been  before  with  him  to  whom  the 
property  is  to  be  transferred ;  for  which  this  plain 
reason  may  be  given,  without  the  necessity  of  re- 
curring to  a  fiction  of  law,  that  in  such  case  there 
is  no  room  for  tradition. 

12.  PoMessibfi,  which  is  essential  both  to  the  ac-  Fbssesion, 
qnisition  and  enjojrment  of  property,  is  defined,  the 
ddmtitm  qf  a  Mng^  with  a  design  or  animus  in  the 
detainer  of  holding  it  as  his  own*    It  cannot  be  ac-  how  ac- 
quired  by  the  sole  act  of  the  mind,  without  real  ^'^^ 
detention;  but,  being  once  acquired,  it  may  be 

•  Se«  Diet  ▼.  Moveables* 
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II.  L  13.  continued  solo  ammo.  Possession  is  either  natmrol 
PofiMMion,  or  dvU.  Natural  po83essioD  is,  when  am  pa8$ea$e3 
^^^^^'  bff  himself:  Thus,  we  possess  lands  by  cultivating 

^  them  and  reaping  their  fruits ;  houses,  by  inhabit- 

^d^ >ii     ^"S  ^b^*^  9  moveables,  by  detaining  them  in  our 

possession,  bands.     Civil  possession  is  our  holding  the  thing, 

either  by  the  sole  ad  (^  the  mindy  or  by  the  hwtdi  qf 

another  who  holds  it  in  our  name :  Thus,  the  owner 

of  a  thing  lent  possesses  it  by  the  borrower  :-«-the 

proprietor  of  lands  by  his  tacksman,  trustee,  or 

stewardy^-^the  pupil,  by  his  tutor,  &c.    The  same 

subject  cannot  be  possessed  entirely,  or  mso/idm, 

by  two  different  persons,  at  one  and  the  same  time ; 

and  therefore  possession,  by  an  act  of  the  mind, 

ceases,  as  socm  as  the  natural  possession  is  so  taken 

up  by  another,  that  the  former  possessor  is  not 

suffered  to  re-enter.      Yet  two  persons  may,  in 

the  judgment  of  law,  possess  the  same  sul^t»  at 

the  same  time,  on  difierent  rights.     Thus,  in  the 

case  of  a  pledge,  the  creditor  possesses  it  in  his 

own  name,  in  virtue  of  the  right  of  impignoratioii, 

while  the  proprietor  is  considered  as  possessing  in 

and  through  the  creditor,  in  so  far  as  is  necessary 

for  supporting  his  right  of  property.     The  sama 

doctrine  holds  in  liferenters,  tacksmen,  and,  gene* 

rally,  in  every  case  where  there  are  rights  affecting 

a  subject  distinct  from  the  property. 

BmafidB       13.  A  bomkftde  possessor  is  he,  wboy  though  he 

P^^^^  is  not  really  proprietor  of  the  subject,  yet  believes 

'  fruits,        himself  proprietor  on  probable  grounds^    A  meita 

fide  piossessor  knows,  or  is  prosumed  to  know,  that 

secures       ^^^  ^  possessed  is  the  prc^rty  of  aaother,    A 

Uie  pos-^    possessor  Ixma  Jide  acqmred  right,  by  the  Roman 

f^p^^oQ^   law,  to  the  fruits  of  the  subject  possessed,  that  had 

been  reaped  and  consumed  by  himself,  while  he  be- 
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lieyed  the  subject  his  own ;  §  35.  InsL  de  rer,  div.  II-  1*  ^^ 
By  our  customs,  perception  alone,  without  con-  B<mafiiU 
sumption,  secures  the  possessor :  Nay,  if  he  has  J^^J^^" 
sown  the  ground  while  his  bona  fides  continued,  he  fmits,  w- 
is  entitled  to  reap  tlie  crop,  propter  curam  et  cuUu-  ^^^ 
ram»     But  this  doctrine  does  not,  according  to  firomre. 
Bankton,  I.  214.  $  19,  reach  to  civil  fruits,  e.  g.  the  ^^*'^"' 
interest  of  money,  which  the  bona  fide  receiver 
must  restore,  together  with  the  principal,  to  the 
owner.  (1) 

14.  Bona  fides  necessarily  ceaseth  by  the  con-  When  (ona 
tcieatia  rei  oliemB  in  the  possessor,  whether  such  ^^  ^^' 
consciousness  should  proceed  from  legal  interpel- 
lation, or  private  knowledge ;  for  the  essence  of 

bona  fides  consists  in  the  possessor's  opinion  that  the 
subject  is  his  own ;  /.  20.  §  1 1 .  cfe  her,  pet. ;  20.  Nov, 
l662jCkUdren<^1Voolmet.  The  decision,  14.  JfarcA 
1626)  brought  by  Viscount  Stair  in  support  of  the 
contrary  opinion,  proves  no  more,  than  that  an  as- 
signation, without  intimation,  is  an  incomplete 
deed.  Mala  fides  is  sometimes  induced  by  the  true 
owner's  bringing  his  action  against  the  possessor, 
by  which  the  lameness  of  his  title  may  appear  to 
him ;  sometimes  not  till  litiscontestation,  which  was 
the  general  rule  of  the  Roman  law ;  and,  in  cases 
uncommonly  favourable,  it  is  not  induced  till  sen* 
tence  be  pronounced  against  the  possessor.  (2) 

15.  The  property  of  moveable  subjects  is  pre- 

(1)  See  DkL  ▼.  Bimajidt  Coiuimpiion, 

(S)  SetDkLv\S<ma€tMdaFye»,  In  SirW,EOiotv,PoU, 
30.  May  1822,  and  in  DvAe  o/*  Aiocfei^A  ▼.  J9^a&^,  la  Nor.  1882, 
the  btmafidm  was  held  to  contioue  till  the  ultunate  iasue  of  the  li- 
tigatioa  in  the  House  of  Lords.  And  both  on  th^  pointy  and  also 
flstocffect  of  the  &0fMiyS(is  possession,  the  judgments  of  the  Court  of 
Scsnon  were  affirmed  by  the  House  of  Lord« 
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II.  L  15.  jjumed  by  the  bare  effect  of  possession,  until  the 
^^^,^  contrary  be  proved  • ;  but  possession  of  an  im- 
of  move-     moveable  subject,  though  for  a  century  of  years  to- 
•We§ ;        gether,  if  there  is  no  seisin,  does  not  create  even  a 
of  im.'       presumptive  right  to  it :  Ntttta  msma,  mdln  terrtL  ( 1 ) 
"^^^^'^^  Such  subject  is  considered  as  a  caduciary,  and  so 
ofpo^T  accrues  to  the  Sovereign.   Where  the  property  of 
■i^«         a  subject  is  contested,  the  lawful  possessor  is  enti- 
tled to  continue  his  possession  till  the  point  of  right 
be  discussed ;  and  if  he  has  lost  it  by  force  br 
stealth,  the  judge  will,  upon  summary  application, 
immediately  restore  it  to  him.  (2) 
To  what         10-  Where  a  possessor  has  several  rights  in  his 
tiUe  pot-    person  affecting  the  subject  possessed,  the  general 
ought  to     rule  is,  that  he  may  ascribe  his  possession  to  which 
beascrU     of  them  he  pleases :  But,  1.  One  cannot  ascribe  his 
possession  to  a  title  other  than  that  on  which  it 
commenced^  in  prejudice  of  him  from  whom  his  ti- 
tle flowed ;  iS^.  II.  1.  $  27^—2.  If,  in  a  competition, 
a  posssssor  shall  be  forced  to  depart  from  a  title  aa 
lame,  by  which  he  had  defended  himself,  he  can- 
not thereafter  ascribe  his  intromission,  in  prejudice 
of  his  competitor,  either  to  that  title  from  which 
he  was  beat,  or  to  any  other  equally  insufficient. 
^•8.  He  who  has  a  sovereign  right  in  his  person 
to  a  subject,  will  not  be  allowed  to  ascribe  his  pos*- 
session  to  any  other  right  which  he  may  have  ac^- 
quired  as  accessary  to  the  first ;  7.  Jufy  1708,  Lord 
ALHay. 

•  Foe.  CoB.  xu.  25a 


(1)  This  Ttkn  to  subjects  whidi  htve  been  feudalised,  and 
where  seisin  is  tuetaurf  to  complete  the  right  But  Ih  regard  to 
aUodial  or  udal  rights,  or  other  heritable  rights  whidi  lequure  Ho 
seisin,  peesession  has  the  satne  eifect  as  it  has  fad  moveables. 

(i)  See  Diet,  ▼.  Bmmory  Jtefynignf,— Powssrtw  ...Pr^ntmp^ 
tioth  DiT'  XI. 
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TIT.  II. 

OF  HERITABLE  AMD  MOVEABLE  RIGHTS. 

II.  2.  I. 

For  the  better  ttnderstanding  Uie  doctrine  of  this  Heriuibie 
title,  it  must  be  known)  that  though  by  the  Roman  *Pf  °!^!: 
kw,  the  person  or  persons  next  of  blood  in  one 
dying  intestate,  succeeded  to  the  right  of  his  whole 
estate  of  whatsoever  subjects  it  might  have  con- 
sisted ;  yet,  by  the  law  of  Scotland,  and  indeed  of 
most  nations  of  Europe^  since  the  introduction  of 
ietts»  whenever  th^re  are  two  or  more  in  the  samt 
degree  of  consanguinity  to  the  deceased^  who  are 
not  all  females^  such  rights  as  are  either  pi*operly 
feudal,  or  have  any  teftemblattce  to  ISHidal  rights, 
descetid  by  law  wholly  to  one  ct  them,  who  is  €on-» 
ttdered  as  the  proper  h^t  of  the  deceased  ;  the 
others,  who  hate  the  name  of  imM  iifkin  or  ftsacM^ 
tM^  must  be  contented  with  that  portion  of  the 
Estate  which  is  of  a  tnore  perishable  nature.  Hence 
has  arisen  the  division  of  rights  to  be  explained 
under  this  title;  iiie  subjects  descending  to  the 
hmt  ans  styled  haitabki  and  those  that  hW  to  the 

&  All  rights  of,  or  afifeeting,  lands,  under  which 
are  comprehended  houses,  mills,  fishings,  teinds ; 
and  all  rights  of  subjects  that  are  jfimdo  (trmexa^ 
whether  completed  by  seisin  or  not,  are  heritable 
as  SM  nOtma.  On  the  other  part,  evety  thing  that 
moves  itself  or  can  be  moved,  and,  in  general, 
whateter  is  Hot  united  to  land,  is  moveable;  as 
household  furniture,  corns,  cattle^  cash,  arrears  of 
rent  and  of  interest,  even  though  they  should  be 

1  2 
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II .  8.  2.  due  on  a  right  of  annualrent :  For  though  the  ar- 
Heriubie  rears  last  mentioned  are  secured  on  land,  yet  being 
i^ie  rigfau.  presently  payable,  they  are  considered  as  cash.  It 

has  been  doubted,  whether  bygone  feu-duties  fall 

under  this  rule ;  and  on  the  supposition  that  they 
did  not,  as  being  inseparable  from  the  right  of  su- 
periority itself,  it  was  adjudged,  {K.  14.)  that  the 
vassal's  heir  was  the  proper  debtor  in  the  feu-du- 
ties due  by  the  vassal  before  his.death :  But  it  was 


Bygone*  ^'°^  decided,  {Tin.  and  SeL  Decig.  25.  Jtme  1755, 
fea-autiM  Martin  against  Agnew  of  Sheuchan\  that  bygone 
m^more-   f^Q^Q^j^^  ]j]^^  other  arrears,  are  moveable^  and 

consequently  belong  to  the  superior's  executors.  ( 1 } 

In  rights  bearing  a  tract  of  future  time,  t.  e.  rights 

which  cannot  be  fulfilled  at  once,  and  which  carry 

Righu       ft  yearly  profit  to  the  creditor  while  they  subsist, 

I'c^nog  *    e.  jr.  an  annuity  for  a  certain  term  of  years;  though 

tore  time '  ^^  arrears  due  before  the  creditor's  death  aremove- 


able,  yet  the  rights  themselves  are  heritable ;  both 
because  they  yield  an  annual  profit,  and  because 
nothing  falls  under  executry  but  what  is  instantly 
payable,  and  can  be  gathered  in,  and  distributed 
among  those  that  have  interest  in  it ;  Fac.  ColL  39. 
So  that  admitting  them  not  to  be  heritable  ex  ma 
natwroy  the  heir  is  the  only  person  who  can  take 
them.  Leases  of  land  are  heritable,  both  as  they 
have  a  tract  of  future  time,  and  as  statute  has  given 
to  them,  in  certain  respects,  the  efiect  of  real  rights 
of  land.  (2)  (II.  6.  §9.) 

3.  Debts  (nomina  debUonim)^  when  due  by  hill, 
promissory-note,  or  account,  are  moveable.  When 


(1)  See  M  to  bygone  feu^uties,  DieLy.  JffeniM$aniMinftMa, 
53. 

(8)  See  iMd.  v.  Heritable  and  Moveable^  $  7. 
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constituted  by  bond,  they  do. not  all  fall  under  any  li.  8.  3. 
one  head,  but  are  divided  into  hleritable  and  move-  Rig^  of 
able,  by  the  following  rules :  The  taking  of  interest  "^^ 
being  forbidden  by  the  canon  law,  persons  who  -— ^^^^ 
could  make.no  profit  of  their  money,  but  by  put- 
ting it  out  at  interest,  were^  before  the  Reforma- 
tion, laid  under  the  necessity  of  purchasing  rights 
on  land  constituted  by  infeftment ;  by  which  the 
lands  contained  in  the  right  were  burdened  with  the 
yearly  payment  of  a  certain  sum  to  the  receiver, 
redeemable  by  the  proprietor,  on  repajrment  of  the 
purchase  money.     As  these  were  bargains  affecting 
land,  they  were  understood  to  be  heritable.     Even 
after  the  Reformation,  till  towards  the  end  of  the 
last  century,  the  form  of  these  rights  suffered  but 
little  variation :  During  that  period,  the  debtor,  in 
consideraticm  of  a  certain  sum  lent,  became  bound 
to  infeft  the  creditor  in  a  correspondent  annualrent 
forth  of  his  lands,  and  obliged  himself  personally  to 
the  payment  thereof;  but  he  came  under  no  obli- 
gatixMi  for  the  principal  sum,  except  in  the  special 
case,  that  the  creditor  should  choose  to  make  re- 
quisition of  his  money,  rather  than  retain  the  he- 
ritable right     But  now  these  rights  are  changed  and  bonds 
into  proper  bonds,  by  the  first  part  of  which  the  ^JJJJJJl"" 
debtor  is  personally  bound  to  repay  the  principal 
sum  and  interest;  and,  for  the  creditor's  farther 
security,  obliges  himself  to  infeft  him  in  the  an- 
naalrent.(l)     All  debts  constituted  by  either  of  areheri- 
these  forms  are  heritable,  for  they  not  only  carry  a  ^^^ 
yearly  profit,  but  are  secured  upon  land. 

I 

(1)  The  mortt  common  fonn  of  the  heritable  bond  now  au- 
tboriies  iiileAment  of  the  (scditor  in  aecurity,  not  meiely  of  the 
anniialrent,  but  also  of  the  principal  sum.  It  is  now  usually  drawn 
in  the  form  "of  a  disposition  wider  revenion. 
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II.  «.  i. 

bondft 
were  fai- 
rnedy  he- 
ritable af • 
ter  the 
term  of 
payment : 

•MMMHIMMIMIMMI* 


They  are 
now 

moreable 
as  to  suc- 
cession ; 


but  conti- 
nue heri- 
table as  to 
theftsk 
and  relict. 


4.  BcMcb  tandy  per8oml»  though  benrbig  a 
olaus^  of  iateyeyft)  have  bew  always  noreahle  be^ 
fore  the  term  of  piQrmeBtj  because  it  is  presuiiiad« 
that  the  creditor  is  at  that  term  to  torn  bis  bond 
into  cash;  86.  Feb.  iaS9»  DanfUui:  But  snoh 
boods^  after  the  term  of  payment,  were^  by  oar  old 
law,  considered  as^^vda  peeunutf  and  consequent*^ 
\y  heritable ;  far  which  this  reason  is  generally  gi« 
ven,  that,  by  the  creditor's  not  calling  then  for  his 
moneyt  his  intention  was  presumed  to  let  it  lie  for 
some  time  at  a  yearly  profit :  And  where  the  first 
term  of  payment  of  the  interest  was  made  prior  to 
the  term  of  payment  of  the  principal  sum,  the  bond 
became  heritable  from  the  period  that  tibe  interest 
fif  St  fell  due,  because  the  creditor  was  thereby  pre^ 
seotly  entitled  to  yearly  profits  on  his  bond ;  i&rc* 
84Sw  Debts  which  carried  interest,  not  from  the 
force  of  any  clause  in  the  obligation,  but  mr  leg^ 
as .  bills,  claims  of  relief,  &c,  were  moveable ;  bov 
cause  in  these  it  was  not  the  credited'  who  created 
the  interest,  but  the  law  itself  which  considered 
not  so  much  the  raising  a  yearly  profit  on  the  sabf> 
jeot,  as  the  equity  of  the  case ;  10.  «/ti^  1688,  CmM^ 

$.  For  enlaifing  the  fiiad  for  the  provision  of 
younger  children,  alt  sums  contained  in  contraots 
and  obligations  having  clauses  of  interest,  are  de^ 
clared  to  bdong,  in  time  coming,  not  to  the  heiry 
but  to  the  ne^t  of  kin  or  executors,  by  1661,  c.  S9^ 
(copied  after  1641,  e.  67);  lind  so  are  made  move** 
able  in  regard  to  snccession.  But  the  statute  pro* 
vides,  that  they  shall  still  continue  heritable  with 
respect  to. the  fisk,  and  to  the  rights  of  husband 
and  wife;  that  is,  though  by  the  general  rule, 
moveable  rights  fall  under  the  communion  of  goods 
consequent  upon  marriage,  (I.  6.  §  7,)  and  the 
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moveables  of  denounoed  persons  foU  to  the  crown  ii-  &  5. 
or  fiskf  by  sin^e  escheat,  (II.  5.  §  87,}  yet  bonds  wim 
bearing  interest  do  neither,  but  are  heritable  in  ^J^]j^ 
both  respects.  taM*. 

6,  By  this  statute  bonds  bearing  an  obligation  '""'""'" 
to  infeft,  and  bonds  taken  payable  to  heirs  and  as^ 
signees,  secluding  executors,  continue  heritable  in 
all  respects ;  the  first,  from  the  proper  nature  of 
the  right,  and  the  other,  from  the  destination  of 
the  creditor.  A  bond  secluding  exeeutors,  when  Bonds  se- 
it  18  carried  from  the  original  creditor  to  his  heir  ^^^^^ 
by  a  serviee,  continues  heritable ;  JT.  58.  Where 
the  caredilor  ass^ns  such  bond  to  his  eldest  son, 
and  bifi  heir,  though  without  any  express  seclusion 
of  ^tecutors,  it  also  continues  heritable  in  the  per- 
son of  the  eldest  son,  {Fnk^  vol.  i.  215) ;  but  if  it 
were  so  aj^signed  to  a  stranger  and  bis  heirs,  it 
wonld  probably  go  to  the  assignee's  executors; 
since  the  exception  in  the  statute  arises  not.from 
dfts  heritable  nature  of  the  debt,  (bonds  secluding 
aecutors  being,  in  their  nature,  as  really  moveable 
as  others,)  bnt  froip  the  destination  of  the  creditor, 
wbieb  eannot  he  inlverpreled  to  regulate  the  succes* 
iion  ^  en  assi^ee,  over  whom  the  creditor  has  no 
pow^. 

T,  The  right  of  ^  bond  which  is  made  payable  to  Bond  uu. 
Mri»  witbout  mention  of  executors,  descends  not  ^  ^ 
to  the  proper  heir  in  heritage,  though  heirs  are 
mentioned  in  die  bond,  but  to  the  executors ;  for 
the  word  hevTy  which  is  a  generic  term,  points  out 
him  who  is  to  succeed  by  law  in  the  right ;  and  the 
executor,  being  the  heir  in  moU/ifttis,  is  considered 
as  the  person  to  whom  such  bond  is  taken  payable. 
But  where  a  bond  is  taken  to  hAf^maUi  or  to  a 
series  of  heirs,  one  after  another,  such  bond  is  he- 
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II.  %  7.  ritable,  because  its  destination  necessarily  excludes 
Bond  ta-  executors.  This  statute  has  made  no  alteration  in 
hdn!!maie.  ^^^  condition  of  rights  that  were  formerly  move- 

""^^   able ;  and  therefore,  such  bonds  or  other  debts  as 

were  moveable  by  the  old  law,  continue  moveable 
to  this  day,  in  all  respects,  even  quoadfimum  eire^ 
tk^tam ;  (1)  Edg.  18.  Dec  1724»  Ledy ;  Talc  vol.  ii. 
14. 

8.  Subjects  originally  moveable  become  herita- 
ble: 1.  By  the  proprietor's  destination.    Thus,  a . 
jewel,  or  any  other  moveable  subject,  may  be  pro- 
vided to  the  heir.     And  the  destination,  if  it  be 
properly  expressed,  has  this  eflfect,  though  it  should 
Movefile    not  be  carried  into  execution.     Hence,  a  sum  des* 
^^1^^     tined  by  a  marriage-contract  to  be  settled  on  heirs, 
ritable,       is  heritable,  though  no  settlement  should  be  made 
^latJoM^     in  pursuance  of  the  destination ;  19.  Jan.  1687t 
lUAertaon.    This  arises  from  the  right  competent 
to  every  proprietor,  to  settle  his  proper^  on  whom 
or  by  s  ku-  he  pleases.  (2)    2.  Moveable  rights  may  become 
^^^^^   heritable  by  the  supervening  of  an  heritable  secu- 
icciirity.     rity.     Thus,  a  sum  due  by  a  personal  bond  b^ 
comes  heritable  by  the  creditor's  accepting  an  he* 
ritable  right  for  securing  it,  or  by  adjudging  upon 
it  *.     In  these  instances,  destination  b  not  consi^ 
dered ;    for   creditors,   when  they  take  heritable 
rights,  or  deduce  adjudications  on  their  debts,  are 

•  T€k,  ii.  84;  mk.  No.  3.  t.  AifudkaUtmi  JPoc  CoB.  nil. 
24d.  But  an  adjudication  led  by  a  fiKtor  loco  tMtom  has  no  sudi 
effect,  X.  20. 

(1)  See  as  to  bonds,  Diet.  v.  HeritabU  ondMoveabk,  §  6.  14w  24^ 

(2)  Upon  thb  principle,  window-frames,  doom  and  the  like,  found 
within  a  house,  when  building,  but  not  yet  fixed  to  their  proper 
places,  were  held  to  belong  to  the  heir ;  25.  Ftb,  1788>  JbAiutofiT. 
Dcbis. 
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presumed  to  do  it  to  secure  their  payment,  and  not  IL  ^  a 
to  alter  the  order  of  succession :  And,  for  that  rea-  MoTnbie 
son,  in  the  case  of  an  adjudication,  the  debt  does  "S^^J^ 

-  .  ^  1       ^  n  ■»  comehe- 

Bot  change  its  nature  from  the  date  of  the  summons  ritable^ 
of  adjudication,  by  which  the  creditor  shews  his  in-  ^  * """ 
tention  to  adjudge ;  but  from  the  date  of  the  de-  heritable 
cree,  by  which  the  debt  is  made  a  real  burden  on  *^'^^^' 
the  lands;  {F.  16.  Jan,  1700,  Camegy.)    Trust-  bftttu^ 
rights  of  heritable  subjects,  granted  by  a  debtor  to  'Hl^  ^ 
his  personal  creditors,  and  accepted  or  acceded  to  suijccto. 
by  them,  make  their  debts  heritable ;  but  as  soon 
as  the  subject  of  the  trust  is' sold,  the  debts  return 
to  their  former  moveable  nature  *.  (1) 

9.  Heritable  rights  do  not  become  moveable  by  Heritable 
accessory  moveable  securities;  P.FalciS;  the  he-  "g^*"^ 

notbcconte 

ritable  right  being,  in  such  case,  the  jus  nMlins  moveable^ 
which  draws  the  other  after  it     By  our  former  law,  ^  super, 
requisition  by  a  creditor,  in  a  right  of  annualrent,  moveable 
made  the  sum  in  the  right  moveable,  which  before  *^*>"^' 
was  heritable.   This  seems  to  have  proceeded,  not 
so  much  from  the  indication  thereby  given  of  the 
creditor's  purpose  to  have  his  money,  as  from  the 
old  style  of  heritable  bonds  bearing  requisition,  by 
which  the  creditor's  requisition,  and  the  subsistence 
of  the  real  right  of  annualrent,  were  made  incom- 
patible, (m^tt.  $  3) ;  so  that,  the .  real  right  being 
dissolved,  the  sum  could  remain  no  longer  heritable. 
In  other  cases,  therefore,  where  no  such  specialty 

•  See  JSSa.  No.  %  and  4.  v.  HeritabU  and  MovwbU,  Fac.  QA 

(1)  See  DkL  ▼.  HvUMe  and  MovetAU^  §  17.  la  2a  A  ge- 
nenl  tnuUrig^ty  though  it  may  include  hieritable  property*  will  not 
hare  the  effect  of  making  the  moveable  debts  heritable.  It  is  only 
wheie  creditors  accept  of  heritable  security  for  their  debts  that  the 
doctrine  in  the  text  applies. 
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II.  f.  9. 

rigbiido 
nocbccoim 

MMMMKWMMMMMM* 

either  Igr 
obtwiuflg 
deccvCf 


or  evcM 
lyjrchMu 

theMit. 


Priteof 

lands, 

when  he- 

ritid>le, 

when 

moveable. 


Rights 
partly  he- 
ritable, 
partly 
moveable. 


oceor9»  tbe  creditoft  though  he  abould  discover  an 
intention  to  bftve  his  mooey^  does  not  thereby  al- 
ter the  nature  of  the  debt :  Thus,  though  the  ob- 
taining  of  a  decree  implies  in  it  a  demand  of  the 
debt  by  the  creditor,  it  does  not  make  an  heritabk 
sum  moveable ;  {F.  2V.  Feb.  171%  Seoi) :  thus  also, 
though  a  charge  j^ven  upon  letters  of  hormng  by 
a  creditor,  is  the  strongest  indicatbn  of  his  purpose 
to  recover  payment;  yet,  by  our  latest  decisions, 
neither  a  charge  on  a  bond  made  heritable  by  ad- 
judication, (IS.  iVotf.  1788,  JBsftds,)  nor  on  a  bond 
secluding  executors,  (34.  July  170S,  Grojh)  has' the 
eflPect  to  make  the  sum  move^le :  see  Fak.  voL  ii. 
884  *•  (1)  In  the  same  raanner»  a  bcmd  not  iUl- 
ing  under  thejus  marM  continues,  in  the  opkiion 
of  Hibokmeief  {h.  L§  7,)  heritable,  so  as  to  exclude 
the  husband,  notwithstanding  a  charge  given  on  it 
by  the  wife, 

10.  Where  lands  are  vduntarily  sold,  either  by 
a  formal  disposition,  or  even  by  a  minute  of  sale, 
the  price,  if  it  be  not  heritably  secured,  must,  as  a 
moveable  subject,  go  to  the  seller's  executors ;  F. 
88.  Dec.  1704,  CUeefy.  But  in  judicial  sales  fi^r 
the  behoof  of  creditors,  the  debts  continue  herita- 
bly secured  on  the  price,  till  payment  or  the  con- 
veyance to  the  purchaser ;  and  therefore,  in  so  far 
as  they  are  not  paid  to  the  creditor  himself  they 
qiust  gp  to  his  heir  (8). 

11.  Certain  subjects  partake,  in  different  re- 
spects, of  the  nature  both  of  heritable  and  move* 
able.    Personal  bonds  are  now  moveable  in  respect 

•  The  contmry  was  in  eAct  ftMiodj  Fmc  OoB.  Ui  40. 

(1)  Bm  IHtL  w.  MerMk  wid  Mmm^h  §  th  2i,  2S. 

(2)  See  Did.  ▼.  BmtMe  md  Mo9ttik,  {  1& 
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of  successuMiy  but  heritable  as  to  the  fiik  and  hus*  U-  ^  IL 
band  and  wife.    All  bonds,  whether  merely  per<-  Hcriiible 
«m$if  or  even  heritable,  on  whidi  no  sebin  has  fol-«  ^|^-^ 
lowed,  may  be  affected  at  the  suit  of  creditors,  en  «— '~-«--^ 
tber  by  adjudicadon,  which  is  a  diligence  proper  to 
hmtage;  (1)  or  by  arrestment,  which  is  peculiar  to 
moresJbles;  1661,  c.  51.     Bonds  secluding  execu-*  Bonds  m- 
tors,  though  they  descend  to  the  crediti^s  heir,  ^"J^,^ 
are  payable  by  the  debtor's  executors  without  re<v 
lief  against  the  heir ;  since  the  debtor's  succession 
cannot  be  affected  by  the  destination  of  the  credi- 
tor :  And,  on  the  same  ground,  an  obligation  to 
employ  a  sum  due  by  a  moveable  bond,  in  favour 
of  the  heir  of  a  marriage  is  heritable  as  to  the 
creditor,  because  pf  the  destjOftUop ;  but  it  con- 
tinues moveable  as  to  the  debtor ;  25.  July  1662, 
Nammlh.    A  bond  taken  to  a  creditor,  and,  failing 
him,  to  a  substitute,  is,  in  the  opinion  of  9ome  law* 
y^rs,  f8L  Ana.  voce  SvbtMiA^)  in  so  far  moveable, 
that  the  creditor  can  bequeath  it  by  testaaieqt; 
and  yet  it  descends  not  to  executors ;  and  the  me* 
thod  of  completing  titles  to  it  by  the  substitute^  af<- 
ter  the  creditor's  death*  is  by  service  as  heir  of  prp* 
vision*  which  is  a  method  of  transmission  proper 
to  heritage :  But  it  is  a  rule  more  agreeable  tp  the 
analogy  of  our  law,  that  nothing  which  goes  to  the 
hen:  by  service  can  be  carried  off  to  his  prejudice, 
either  by  a  deed  on  deathbed,  or  by  testament  {%\ 


(I)  fnthectseoftheitqyarBBMA  V.  FntMm,  14.  Feb.  1770^ 
itiiii(|pddKl,eattbtihansof  ■tockoftbc  RiojnU  Bsnk*  Hxyvgb 
pavf^l^o  or  ym^ofX  Vf^  t^H^  tp  wcoesnon,  yet  by  the  chwrter 
pet  bcin|$  lisb}e  tQ  ^nestment  or  attacbment,  might  be  carried  by 
•djudicfttion. 

(8}  See  as  to  sevefal  diMowtioD*  hetvcen  heriiable  and  SDOve- 
•ble  right!,  Dkst.  t.  Ibriithk  and  Mnmbk,  $  1,  &c. 
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IL  8.  1& 
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or  move- 
able. 


12.  All  questions,  whether  a  right  be  heritable 
or  rooveable,  must  be  determined  according  to  the 
condition  of  the  subject  at  the  time  of  the  anoes- 
tor's  death.  If  it  ^as  heritable  at  that  period^  it 
must  belong  to  the  heir;  if  moyeable,  it  must  fall 
to  the  executor,  without  regard  to  any  alterations 
that  may  have  affected  the  subject,  in  the  interme- 
diate period  between  the  ancestor's  death  and  the 
competition  (1). 


TIT.  UL 


OF  THE  CONSTITUTION  OF  HERITABLE  RIGHTS  BT 

CHARTER  AND  SEISIN. 

Heritable  rights  are  governed  by  the  feudal 
^^f^^  law,  which  owed  its  origin,  or  at  least  its  first  im- 
^^'  provements,  to  the  Longobards ;  whose  Kings,  up- 

on having  penetrated  into  Italy,  the  better  to  pre^ 
serve  their  conquests,  found  it  their  interest  to 
make  grants  to  their  principal  commanders  of 
great  part  of  the  conquered  provinces,  to  be  again 
subdivided  by  them  among  the  lower  officers,  un- 
der the  conditions  of  fidelity  and  military  service. 
2.  The  feudal  constitutions  and  usages  were  first 
reduced  into  writing,  about  the  year  1150,  by  two 
lawyers  of  Milan,  under  the  title  of  CcmtueMmeB 
Feudorumy  and  have  been  subjoined  to  Justinian's 
Novels,  in  almost  air  the  editions  of  the  body  of 
the  Roman  law.  None  of  the  German  Emperors 
appear  to  have  expressly  confirmed  this  collection 
by  their  authority ;  but  it  is  generally  agreed  that 


danoNL 


(1)  See  Ditf.  T.  Ardoftfe  oiMf  AAwmM,  $  5. 
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it  had  their  tacit  approbation,  and  was  considered  ^'*  f*  ^* 
as  the  castomary  feudal  law  of  all  the  countries  9^||**''^ 
subject  to  the  empire.     No  other  country  has  ever  dond^ 

acknowledged  these  books  for  their  law;  butieach  

state  has  formed  to  itself  such  a  system  of  feudal  univenai 
rules  as  best  agreed  with  the  genius  of  its  own  con-  «utiu"ity. 
sthntioQ.     In  feudal  questions,  therefore,  we  are  By  wh^ 

1     .        1       rf»  1       •     i_  ^  ^   ^       '•^  feudal 

governed,  m  the  first  place,  by  our  own  statutes  qoettions 
and  customs ;  where  these  fail  us,  we  have  regard  ?*.^^ 
to  the  practice  of  neighbouring  countries,  if  the 
genius  of  their  law  appears  to  be  the  same  with 
ours ;  and  should  the  question  still  remain  doubt- 
ful, we  may  have  recourse  to  those  written  books 
of  the  feus,  as  to  the  original  plan  on  which  all 
feudal  systems  have  proceeded. 

3.  This  military  grant  got  the  name,  first  of  fe-  Defini- 
n^idum,  and  afterwards  o(/eiubim ;  and  was  de-  f^ 
fined,  A  gratmiouB  right  to  the  property  qf  kmdsj 
made  under  the  oonditums  of  fealty  and  military 
tervicey  to  be  peffirmed  by  the  grankr  to  the  re- 
ceiver s  the  radical  right  of  the  lands  Mi  remainr 
ing  to  the  gronier.      Under  toufo,  in  this  defini- 
tion, are  comprehended  all  rights  or  subjects  so 
connected  with  land,  that  they  are  deemed  a  put 
thereof;  as  houses,  mills,  fishings,  jurisdictions, 
patronages,  &c.     Though  feus  in  their  original  na-  Fmu  ire 
tore  were  gratuitous,  they  soon  became  the  subject  ^J^. 
of  commerce,  {lib.  h/eud  ^  6.) ;  services  of  a  civil 
or  religious  kind  were  frequently  substituted  in 
place  of  military,  {lib*  2.  ^  2.  §  2.)  ^  and  now,  of  a 
long  time,  services  of  every  kind  have  been  entirely 
dispensed  with,  in  certain  feudal  lenut^s.   He  who 
makes  the  grant,  is  called  the  n^pertor,  and  he  who  ^|?^[^ 
receives  it,  the  vassal.    The  subject  of  the  grant  is 
commonly  called  the  fsu ;  though  thtft  word  is  aft 
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II.  a  S.  other  timesi  in  our  law^  used  to  signify  one  parti* 
Soperior    cular  tenure,  II.  4.  §  8.    The  interest  retained  by 
Mdv>st>ai  ^^  superior  in  the  feu  is  style4  dominium  dtreehtnii 
or  the  superwrity ;  and  the  interest  acquired  by 
the  Tarsal,  damimim  uHle,  or  the  pmpertf.    The 
word  fie  is  promiscuously  applied  to  botk 
Attddiai        4.  Allodinl  goodK  are  opposed  to  feus ;  by  which 
(S^^^^       are  understood,  goods  enjoyed  by  the  owner,  inde^ 
pendent  of  a  superior.   All  moveable  goods  are  al« 
lodial ;  lands  only  are  so  when  they  are  given  with^ 
out  the  condition  of  fbalty  or  homage.    In  thk 
8ens%  all  subjects,  immoveable  as  well  as  moveable, 
were  allodial  by  the  Roman  law ;  but,  by  the  feu^ 
dal  system,  the  sovereign,  who  is  tiie  fonntnin  of 
feudal  rights,  reserves  to  himself  the  superiority  of 
aU  the  lands  of  whith  he  makes  the  grant ;  so  that 
with  us  no  lands  are  allodial^  ex6ept  those  Of  tht 
King^s  own  property,-^he  sup^orities  which  th^ 
King  reserves  in  the  property  lands  of  hid  subjects^ 
-M4md  manses  and  glebes,  the  right  of  which  is  com- 
pleted by  the  presbytery's  designation,  without  any 
feudal  grant  (1) 
Who  can        ^«  Every  person  who  i^  in  the  right  of  an  im- 
gnnt  feu.  moveable  subject,  provided  he  has  the  free  admlni- 
"^       stration  of  his  estate^  and  is  not  debarred  by  stfttute, 
or  by  the  nature  of  his  right,  may  dispose  of  It  to 
another.    Nay,  a  vassal,  though  he  has  only  the 
domimMm  tttUe^  can  subfeu  his  ptt>perty  to  a  sub^ 
vassal  by  a  subaltern  right,  imd  lliereby  raise  a  new 
domimmm  dtftectum  in  himself^  subok^inate  to  tfant 
which  is  in  his  superior  $  Hud  so  tn  iHfbfUum.    The 
vassal  who  thus  subfeu^,  is  called  !^e  subvassal*^ 

« 

(1)  Tber*  in  alio  idMe  iM  knds  iii  tMHtef  itid  Sb^tlsnd^ 
whtcft  tn  ttricdgr  tUodkl,  and  hold  tff  tw  tu|i€ilor. 


k. 
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immedkae  mtperiori  and  the  vassal's  superior  is  the  n.^  5. 
subvassal's  mediaU  mtperior.    Professed  or  known  ^^lo  can 
Papists  are  debarred,  by  1696,  c.  26,  from  granting  gj^^' 
gratuitous  deeds  in  prejudice  of  the  heir. 


6.  All  persons  who  are  not  disabled  by  law,  may  yfy^ 
acquire  and  enjoy  feudal  rights.     Persons  eseoin^ 
municated  were  declared  incapable  of  possessing 
their  own  lands,  and  no  charter  of  resignation  or 
of  adjudication  of  lands  holden  of  the  crown  was 
allowed  to  be  passed  in  their  favour,  (1609,  c.  S.  4, 
ratified  by  1661,  e.  25.);  but  these  disabilities  are 
taken  od^  1690,  c.  28  *.     Papists  cannot  purchase 
a  land  estate  by  any  voluntary  deed ;  1700,  c.  3f .  ( 1 ) 
Aliens,  who  owe  allegiance  to  a  foreign  Prince,  can^  Aliens 
not  hold  a  feudal  right  without  naturalisation ;  and  hdd? 
therefore,  where  such  privilege  was  intended  to  be  <«u« 
given  to  fiivoured  nations  or  persons,  statutes  of 
naturalization  were  necessary,  either  getieral,  ( 1 558, 
c.  65.  66,  1669,  c.  7,)  or  special;  or,  at  least,  let- 
ters of  naturalisation  by  the  Sovereign.  (2)    The 
act  1594,  c.  216,  prohibiting  all  members  of  any 
court  of  justice  to  buy  claims  of  heritable  rights 

»  d^XfkAmm^cl.  $  10. 

t  Tbe4ta<.8a  GW.  III.<}.4i.(d.«li*«1703),reqiiirManoalh 
of  allegiaoce,  aljuradoDy  &c  in  a  prescribed  fornix  to  be  taken  by 
all  Papists  in  Scotland ;  akid  upon  their  compliance,  declares  them 
•s  ftilly  enabled  to  take,  by  descent,  purchate,  or  otherwise,  and  to 
hold,  cnjdjTt  aKem  wtdAe  and  diqioie  of,  any  re^  or  pefsooal  pro. 
perty  whataoe?er,  as  any  other  peison. 

(1)  See  DkU  ▼.  PefitL 

(2)  See  Diet  ▼•  FonSgum,  It  has  been  ruled,  that  an  American 
dtiaen,  bom  in  America  while  thM  comitty  was  sufafsct  to  OiMt 
Britain,  and  domidled  there^  is  to  be  oenaldffsd,  not  as  ifei  alien, 
but  as  a  subject  of  CHrset  Bifttni  raMin^  in  s  ftveign  oomtry  $ 
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II.  a  4.  depending  in  court,  does  not  aniuil  the  sale,  though 
AlieiMcan-  it  subjects  the  buyer  to. deprivation;  F.  20.  Dec. 
notholda    1683,  /Vtw*. 

7.  Every  heritable  subject,  capable  of  commerce. 


«W«M«I*«W« 


iMtTnunr^  may  be  granted  in  feu.  From  this  general  rule  is 
be  granted  excepted,  1.  The  annexed  property  of  the  crown, 
"^  which  is  not  alienable  without  a  previous  dissolu- 

tion in  parliament*    2.  Tailzied  lands,  which  are 
devised  under  condition  that  they  shall  not  be  a^ 
•AitjifMr.  liened.    3.  An  estate  in  haaredUaie  jacenU  cannot 
"**'*~  ^'  be  effectually  aliened  by  the  heir-apparent  (1.  c.  not 
entered};  but  such  alienation  becomes  effectual 
upon  his  entry,  the  supervening  right  accruixig  in 
that  case  to  the  purchaser ;  which  is  a  rule  applica- 
ble to  the  alienation  of  all  subjects  not  belonging  to 
the  vender  at  the  time  of  the  sale.  (1)     Leases  of 
the  rents  or  revenues  of  boroughs-royal,  whether 
proceeding  from  lands,  fishings,  mills,  &c.  for  more 
than  three  years,  are  prohibited  by  1491,  c.  SCf ; 
but  as  there  is  no  prohibition  with  regard  to  leases 
or  feus  of  the  lands  themselves,  these  may  be  effec- 
tually granted  by  the  magistrates,  (2)  notwithstand- 
ing the  statute ;  Fac.  CoU.  22. 
FmuUI  8.  The  feudal  knight,  or  as  it  is  called,  investHurey 

is  constituted  by  charier  and  $eisin.  By  the  char- 
ter^  we  understand  that  toritmg  which  contains  the 
grant  qf  the  feudal  subfects  to  the  vassal,  whether  it 
be  executed  in  the  proper  form  of  a  charter  or  of 

•  Fac.  ColL  1.  47. 


(2)  But  by  a  Gto.  IV.  c.  91,  no  fcut,  or  aliraaCionv  or  h 
tor  moie  than  one  year,  of  «ay  property  belonging  to  the  burgh,  c«a 
be  grmted  by  the  magiitmtes,  except  by  public  Miction,  end  afktt 
due  odtcrticenMnt  in  the  manner  pretcribed  by  the  itatute. 

1 
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a  disposition.     Charters  by  subject-superiors  are   ll-  3.  fi. 
granted,  either,  ].Ame€k superiore  meo^  when  they  chafer 
are  to  be  faolden,  not  of  the  granter  himdelF,  but  of  ""^* 
his  superior.     This  sort  is  called  a  public  holding, 
because  vassals  were  in  ancient  times  publicly  re- 
ceived in  the  superior's  court  before  the  pares  cupUr 
or  co-vassals :  Or,  2.  De  me,  where  the  lands  are  de  me, 
to  be  holden  of  the  granter*     These  were  called 
somettmes  btue  rights,  from  Aos^  (/otoer,)  and  some- 
times privatef  because,  before  the  establishment  of 
our  records,  th^  were  easily  concealed  from  third 
parties ;  the  nature  of  all  which  will  be  more  fully 
explained,  HL  7.     An  orignud  charter  is  that  by  origumi, 
which  the  fee  is^frs^  granied :  A  charter  by  progress  by  pro. 
is  a  rmewed  disposition  of  that  fee ;  e.  ^.  a  charter  ^""^^ 
by  a  superior  to  the  heir  of  his  vassal,  or  by  a  vas- 
sfd  to  a  singular  successor,  to  be  holden  of  the 
granCer's  superior,  or  a  charter  of  adjudication. 
All  doubtful  clauses  in  charters  by  progress  ought 
to  be  oonstmed  agreeably  to  the  original  grant ; 
and  all  clauses  in  the  original  charter  are  under- 
stood to  be  implied  in  the  charters  by  progress,  if 
there  be  no  express  alteration ;  Or.  190.  §  27 ; 
S99,  §  9. 

9.  The  first  clause  in  an  original  charter,  which  its  consti. 
follows  immediately  after  the  name  and  designation  ^^^^PArts. 
of  the  granter,  is  the  narrative  or  recital,  which  ex- 
presses the  clauses  inductive  of  the  grant.  '  If 'the  xbe  nar. 
giant  be  made  tor  a  valuable  eonsidaration,  it  is  '*^^®* 
said  to  be  onerousf ;  if  for  love  and  favour,  ffraiUi- 
Urns.     In  the  dispositive  clause  of  a  charter,  the  The  dis. 
subjects  made  over  are  described  either  by  specifd  P|»"*«^e 
boundaries  or  march-stones  (which   is  called  a 
bounding  charter,)  or  by  such  other  characters  as 
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» 

II.  a  9.  may  sufficiently  distinguish  them.  In  this  clause 
The  dispo-  is  also  expressed  the  order  of  succession,  and  Umi* 
ciauM.       tation  of  the  fee,  which  were,  by  our  more  ancient 

style,  inserted  in  the  clause  of  faNembis.    A  charter 

regularly  carries  right  to  no  subjects  but  what  are 
contained  in  this  clause,  though  they  should  be 
mentioned  in  some  other  clause  of  the  charter.     In 
Clause       charters  by  progress,  a  clause  oincvodamus  is  some^ 
of  novoda-  times  thrown  in,  whereby  the  superior  grants,  of 
"^'  new,  (ds  novot )  certain  subjects  specially  mentioned. 

Such  charters  have  the  efiect  of  an  original  grant 
as  to  these  subjects ;  and,  consequently,  imply  a 
release  to  the  vassal  of  all  burdens  affecting  the 
property  prior  to  such  grant  They  are  generally 
no  more  than  renewed  rights  of  some  subject  that 
had  been  formerly  granted  to  the  vassal :  Yet  every 
subject  contained  in  the  clause  of  ^ovodamui  is 
deemed  to  be  conveyed  to  the  vassal,  though  tb«» 
should  have  been  no  antecedent  title  to  it  in  his 
person;  29.  FA.  168(H  ScM;  U.Jufy  17S7,  He- 
ritorsofSpey'^.{\) 
The  u-  10.  The  clause  of  tmendas  (from  its  first  words 

"^"^-  TenendoBprtBdictas  terras)  expresses  the  particular 
tenure  by  which  the  lands  are  to  be  holden,  and 
frequently  contains  a  long  and  unnecessary  enu- 
meration of  the  parts  and  pertinents  of  the  subject . 
The  r9iJ{  made  over  in  the  charter.  The  clause  of  reddendo  • 
^"^  (from  the  words  Eeddendo  inde  oiwiialm)  spedfies 
the  particular  duty  or  service  which  the  vassal  ia 
to  pay  or  perform  to  the  superior ;  and  hehoe  the 

•  Foe.  CtA  U.  No.  Ill ;  also  reported  hy  Kmu,  Sd.  Dtds. 

No.  isa 

'  '  '  I  ■  I  ■!       ■■■■-  » »»dm     m-^^.»mi  .^  I  t  »■  Mi 

(1)  See  Diet,  ▼•  Novodamui. 
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duty  itself,  to  which  the  vassal  is  subjected,  has  got  ^I-^S-  lo. 
the  name  of  the  f*eddendo*  (1)  Clause  of 

11.  The  clause  of  warrandice  (warranty)  is  that  J^" 
by  which  the  granter  obliges  himself,  that  the  right  — «-'-<-*«-^ 
conveyed  shall  be  effectual  to  the  receiver.     Wai^  Personal 
randice  is  either  permmal  or  real    PerBoml  war-  u  dXr"^* 
randice,  (where  the  granter  is  only  bound  personal-^  simple, 
ly,)  is  either,  1.  Simple,  that  he  shall  grant  no  deed  f^  ^^ 
in  prejudice  of  the  right;  and  this  sort,  which  is  deed, 
confined  to  future  deeds,  is  implied  even  in  dona- 
tions :  Or,  2.  Warrandice  from  fact  and  deed,  by 
which  the  granter  warrants,  that  the  right  neither  , 

has  been,  nor  shall  be,  hurt  by  any  fact  of  his.  This 
is  generally  granted  where  rights  are  compounded 
for  less  than  the  sums  contained  in  them;  and 
sometimes  the  clause  \^  so  conceived  as  to  readi 
also  to  the  deeds  of  the  granter's  ancestors  or  aur 
thors,  fiiom  whom  he  himself  derives  his  rights 
Or,  3.  Absolute  warrandice  contra  omnes  mortaks  or  abso. 
(warrandice  at  all  hands,  and  against  all  deadly,)  ^"^^' 
whereby  the  right  is  warranted  against  all  legal  de-^ 
fects  in  it,  which  may  carry  it  off  from  the  receiver,: 
either  wholly  or  in  part.     Where  a  sale  of  lands 
proceeds  upcm  an  onerous  cause,  the  granter  is  lia** 
ble  in  absolute  warrandice^  though  no  warrandice 
be  expressed ;  but,  in  assignations  to  debts  or  de« 
crees,  no  higher  warrandice  than  from  fact  and  Implied 
deed  is  implied,  {R  4.  Match  1707,  Ridd^\  which  ^"- 
is  also  the  doctrine  of  the  Roman  law,  L4f»(k  hareei 
vd  ocL  txntL 

12.  Warrandice  cannot  extend  to  burdens  which 
may  affect  the  subject  after  the  grant,  whether  they 


(1)  See  as  to  the  orig^al  charter,  and  a  general  histoid  of  tbh 
hnoch  of  the  feudal  law,  iZoft's  Xecftiret,  II.  23-176. 

k2 
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II.  3.  12.  shall  arise  from  misfortiine,  (e.  g.  inundation,)  or 
Implied      from  Statute :  For  the  receiver,  as  he  has  tiie  whole 
warrandice,  benefit  arising  from  its  improvement  after  that  pe- 
riod, must  run  all  the  hazards  of  4ts  deterioration ; 
12*  Jidy  1667,  WaUon.     Nay,  this  doctrine  holds 
where  the  supervening  burden  is  imposed  under 
the  authority  of  a  public  law  prior  to  the  grant, 
unless  the  receiver,  who  is  presumed  to  know  the 
burden  which  by  law  may  be  imposed  on  the  sub^ 
ject,  has  tilken  care  to  secure  himself  against  it  by 
express  warrandice  ;(1}  1.  Jvty  1676,  Xr.  Audw^ 
How  far     ^^ '  See  Hare.  96S.     Gratuitous  gmnts  by  the 
grants  by    Crown  imply  no  wari^ndiee ;  and  thoucrh  warran- 
imply  warl  ^'^  should  be  expressied,  the  clause  is  ineffectual, 
randice.      f|iQ|||  |^  presumption  that  it  has  crept  in  by  the  ne- 
gligence of  the  Crown's  officen.  (2)    But  where 
the  Crown  makes  a  grant,  not  jure  coronm^  but  for 
an  adequate  price,  the  sovereign  is  in  the  same 
case  with  his  subjects,  and  liable  to  the  same  de- 
gree of  warrandice  with  them,  according  to  the 
Absolute    nature  of  the  right     Absolute  warrandice  in  the 
Jni^e as^  assignation  of  a  debt,  imports  only  tiiat  the  dlibt 
signation    is  really  due,  and  free  from  all  legal  exceptions, 
but  not  that  the  debtor  is  solvent ;  and  this  holds, 
though  the  sums  contained  in  the  debt  should  be 
warranted  to  be  efiectoal  to  the  assignee;  12.  DecJ 
1671,  lAddeL 
Hie  effects      l^*  Absolute  warrandice,  in  case'of  evictioii»afi.' 
of  warran.  fyr^s  an  action  to  the  grantee  against  the  grantor, 
for  making  up  to  him  all  that  he  shall  have  stiffer- 
ed  through  the  defectof  the  right;  and  not  dimply 


^■^— ^^M^M^lrite 


(1 )  See,  in  illustration  of  this,  the  case  of  Akxamkr  ▼.  Dwndm^ 
9.  JwM  IS12}  and  the  authorities  therein  quoted, 

(2)  See  DkL  ▼.  Kmgy  }  &  .  <«  . 
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for  his  nidemnification  by  the  granter's  repayment  ^^-  ^  ** 
of  the  price  to  him.     This  obtains,  not  only  in  ir-  The  effects 
redeemable,  but  in  redeemable,  grants ;  for  in  both  ^^e. 


MMAMWMMMMHW^I* 


the  warrandice  strikes  against  all  defects  in  the 
right  itself;  yet,  as  warrandice  is  penal,  and  con- 
sequently siriciijuris,  it  is  not  easily  presumed, 
nor  is  it  incurred  from  every  light  servitude  that 
may  affect  the  subject ;  21.  June  1672,  SandUanda. 
B^ularly  the  grantee,  when  the  eviction  is  threa- 
tenedf  ought  to  intimate  his  distress  to  the  grant-  intimation 
er,  that  he  may  defend  the  right  granted  by  him-  '^  '^^' 
self;  but  though  such  intimation  should  not  be 
laade,  the  grantee  does  not  lose  his  right  of  re- 
coorse,  unless  it  shall  appear,  that  in  the  process 
of  eviction  he  has  omitted  a  relevant  defence,  or 
subjected  himself  to  an  incompetent  means  of 
proof;  (1)  2S.  June  1681,  Clerk;  Fak.  vol.  ii.  2. 

14.  JReal  warrandice  is  either,  1.  Expresej  where*  i^  ^«^ 
by,  in  security  of  the  lands  principally  conveyed, 
other  lands,  called  warrandice  lands,  are  also  made 
oyer,  to  which  the  receiver  may  have  recourse,  in 
case  the  principal  lands  be  evicted :  Or,  2.  Taeitf  ^><^«"- 
which  is  constltjated  by  the  exchange  or  excambion 
of  one  piece  of  ground  with  another;  for  if  the  lands 
exchanged  are  carried  off  from  either  of  the  par- 
ttesy  the  law  itself,  without  any  paction,  gives  that 
party  immediate  recourse  upon  his  own  first  lands, 
which  he  had  givenin  exchange  for  the  lands  evict- 
&i^  even  though  a  third  person  should  have  ac- 
quired a  real  right  in  them  prior  to  the  eviction ; 
25.  Nov.  1623,  E.  Mebvie  canira  Ker  *  :    But  this 

•  te  DMri^  14  Jiify  1^89,  Z.  WM$. 


(I)  See  Did,  v.  Warrandice. 


150  CONSTITUTION  OF  HERITABLE  RIGHTS. 

II.  a  14.  Iiolds  only  where  the  grant,  by  which  the  lands 
Excambion.*^®  exchanged,  is  expressly  said  to  be  an  excam* 
'-'-'''''''^   bion.  ( 1 ) 

Precept  of       '  ^-  'I^'i^  charter  concludes  with  a  precept  of  sei- 
seisiii.        sin,  which  is  the  command  of  the  superior,  granter 
of  the  right,  to  his  bailie,  for  giving  seisin  or  pos- 
session to  the  vassal,  or  his  attorney,  by  delivering 
to  him  the  proper  sjrmbols.   Possession  was,  in  the 
infancy  of  feus,  given  by  the  superior  himself  to 
the  vassal,  immediately  upon  granting  the  charter, 
in  presence  of  the  pares  cutub  (the  name  given  to 
the  co-vassals,  who  were  equal  to  one  another  in 
Proper  in.  the  Superior's  court) ;  and  this  was  styled  the  pro- 
▼estiture.    p^p  investiture,  by  which  the  vassal's  right  was 
Ftecepu     completed  unico  contextu.    Precepts  or  letters  of 
must  now  seistD,  when  they  were  first  introduced,  were  made 
•ed^^  out  in  writings  separate  from  llie  charter ;  but  now 
chAiter.      all  precepts,  on  diarters  flowing  from  the  Crown, 
must  be  engrossed  in  the  charter  or  disposition, 
by  act  1672,  c.  7,  which  by  custom  was  soon  ex- 
tended to  the  case  of  all  precepts  without  distinc- 
tion.    Any  person,  whose  name  may  be  inserted 
in  the  bhink,  (2)  left  in  the  precept  for  that  pur- 
pose, can  execute  the  precept  as  bailie;  and  who- 
ever has  the  precept  of  seisin  in  his  hands,  is  pre- 
sumed to  have  a  power  of  attorney  from  the  vas- 
sal for  receiving  possession  in  his  name. 
Instrument      ^^'  ^  seisin  is  the  instrument  or  attestation  of  a 
of  seisin,    notary,  that  possession  was  actually  given  by  the 
superior  or  his  bailie  to  the  vassal  or  his  attorney ; 


(1)  See  Diet.  ▼.  Excambum, 

(2)  In  practice,  the  Bttne  t>f  the  btllJe  is  not  filkd  up  in  the 
blank ;  but  after  infellment  is  taken,  and  the  instrument  reglstfr- 
cd,  the  blank  still  remains  in  the  precept 
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and  it  sometimes  gtfes  ^tbe  name  of  if^iifimmii^  I'*  ^  l^ 
though  that  word,  in  its  proper  sense,  signifies  the  lutni. 
whole  feadal  right;  Cr.  187.  $  IS.  Voi  a  long  time,  ^^""^ 

the  anpendiiur  of  the  bailie's  seal  to  the  superior's -^ 

charter  or  precept,  (Cr.  238.  $  2,)  and  sometimes  '^^  ^^ 
his  separate  declaration,  that  he  had  given  seisin, 
completed  the  vassal's  right,  without  the  attesta-  now  «n  es- 
tion  of  a  notary :  But  afterwards  a  notorial  instru-  iguaait^ 
ment  came  to  be  considered  as  a  necessary  solem* 
nity,  not  suppliable^  either  by  a  proof  of  natural 
poBsessicm,  or  even  of  the  special  fact,  that  the  vas- 
sal was  duly  entered  to  the  possession  by  the  su* 
perior's  bailie. 

17.  The  symbols,  by  which  the  delivery  of  pos-  symbols 
session  is  expressed, are,  for  lands,  earthanddones  ^  '^ 
for  rights  of  annualrent  payable  forth  of  land,  it  is 
also  earth  and  ilxme^  wiA  the  addition  qf  a  petw^ 
money  ;  for  parsonage«teinds,  a  sheaf  qfeom  ;  for 
jurisdictions,  ihe  booh  (fihe  court;  for  patronages, 
apsalm^boohf  and  the  keys  qf  the  church;  for  fish- 
ings, net  and  coble ;  for  mills,  dap  and  happery  &c. 
The  seisin  must  be  taken  upon  the  ground  of  the 
lands,  except  where  there  is  a  special  dispensation, 
as  in  the  seisins  of  Nova  Scotia^  (St  II.  3.  $  18.) 
Seisins  given,  not  by  the  bailie  in  virtue  of  a  pre-  Sdnn  pro- 
cept,  hat  propriie  numSbm  of  the  granter,  are  ge*  j^" 
nerally  used  in  rights  granted  to  wives,  children, 
or  other  conjunct  persons.     When  such  seisin  is 
neither  subscribed  by  the  granter,  nor  supported 
by  a  separate  warrant  from  him,  it  is  null,  being 
the  bare  assertion  of  a  notary ;  P.  Fak.  28.  (1) 

(1)  8it€  DkU^.  Sammy^h^ifimmiL  Seeaboaslostifiii,  Awi*« 
LtOdru,  ir.  17a  fMt, 
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II*  a  }d.  l^kvA  sbovt  abbreviate  of  aU  seisins,  whether 
Regifltra*  fiowiiig  frotu  the  Cfown,  (1540,  c.  79,)  or  from  a 
^^him,       subject,  (1555,  c.  4^  &c.)  was  directed  to  be  enter- 

'    ed  into  a  record  of  Exchequer,  for  the  benefit  of 

all  having  interest ;  bttt  a  more  certain  provisksi 
was  made  in  the  reign  of  James  VL  for  the  seen- 
ritj  of  purchasers  and  creditors,  by  an  unprinted 
statute  passed  at  Falkland,  81.  Jif/jr,  ( 1)  and  record-* 
ed  in  the  books  of  sederunt,  3.  Nofh  1599^  and  bjr 
another,  made  in  theyesur  thereafter^  mentioned  in 
required  the  indeik  of  the  imprinted  acts,  1600,.  No.  Si,  {2) 
by  statute,  hereby  the  full  tenor  of  seisins,  Sec.  wias  to  be  re- 
gistered  in  the  secretary's  register  within  forty  days 
after  tfaeior  date^  ubder  the  cettification  of  noUity. 
Tbiese  statiiftes  were  but  litUe  observed,  {Ad  S.  6, 
Jam.  1604) :  wherefore,  a  third  act  was  made  (1617, 
e.  16,)  directing  all  seisins,  and  oth^  real  rights 
therein  mentioned,  to  be  registered  within  sixty 
days  after  their  date,  either  in  the  general  rc^sti^r 
of  seisins  at  Edinburgh,  or  in  the  register  of  Uie 
particular  shire  appointed  by  the  act;  which,  it 
must  be  observed,  is  not,  in  every  case,  the  shire 
within  whidi  the  lands  lie. 

19.  This  act  does  not,  as  the  two  former,  reoder 

unregistered  seisins  null ;  they  are  indeed  declared 

iueftectual  against  third  {yirtie%  but  they  ave  valid 

except  sei-  aga*>»st  tlie  grantcTS  and  their  heirs     From  this 

sins  of       statute  were  excepted  seisins  of  bui^goge  tenementSi' 

te^fmcnu.  pi^"bid>ly  froiu  an  .opdoion  of  the  eKsotness  with 

That  ex.     which  the  town-clerk^  who.aione  could  be  nota* 

now'taken  ^'^^  thereto^  )(ld67,  c.  27,)  ib'teked  them  ia  their 

off.  protocols  or  registers,  which  lie  open  to  all  the  lie- 

f^si;  but  as  this  exacuiess  vsonM&tiines  failed,  (SO. 


'  ■  » I 


(1)  Now  printed  in  Acta  Pari.  vol.  iv.  p.  18i. 

(2)  See  Acta  Pari.  vol.  iv.  p.  237. 
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June  1668|  JJurael^^  burgage  seisnis  were  ordained  ^*^  ^^ 
to  be  roistered  in  the  books  of  the  borough ;  I68I9  What  is 

II  considered 

^*  !■•  as  regis- 

80.  The  attestation  of  the  keeper  of  the  records  tration. 


MMUMMM^VMMMtfW 


on  the  back  of  the  seisin,  that  it  was  registered^ 
was  deemed  a  sufficient  registration,  (1680,  c.  19.): 
But  as  this  weakened  the  security  intended  from 
the  records  to  singular  successors,  the  actual  book- 
ing of  seisins,  and  of  other  writings  presented  for 
r^istration,  is  now  required ;  1696^  c  18  *.  Sei- 
sins regularly  recorded  are  preferable,  not  accord- 
ing to  their  own  dates,  but  the  dates  of  their  rc^- 
tradon,  ( 1693,  c.  13  f,)  the  reason  whereof  may  be 
gathered  from  the  next  act,  1698,  c.  14.  (!) 

81.  Seisin  necessarily  supposes  a  superior  by  Crown's 
whom  it  is  given ;  the  right,  the)refor%  which  the  ^t^' 
S0vereign»  who  aeknowledges  no  superior,  has  over  ^^ou* 
(he  whole  lands  of  Scotland,  is  constituted, ./iire  co^ 
rmm^  without  seisin.  In  several  parcels  of  land,  that 
lie  contiguous  to  one  another,  one  seisin  serves 
Cor  all,  unless  the  right  of  the  several  parcels  be  ei-  One  seisin 
tber  jbolden  of  different  superiors,  or  derived  from  oontigu. 
different  authors,  (./n^  1729»  Bank  qfScoikmdi)  or  ^^J?^  '"^ 
ei^yed  by  different  tenures  under  the  same  su-  ncments. 
perior*     In  discontiguous  lands,  a  separate  seisin 
must  be  taken  on  every  parcel,  unless  the  sovereign 
has  united  them  into  one  tenandry,  by  a  charter  of 
union ;  ^i  which  case,  if  there  is  no  special  place 

*  And  if  any  part  of  the  lands  are  omitted  in  the  record,  the 
sdsin  is,  ^oad  diem,  held  as  not  recorded  at  all,  Fac,  CfaO.  ix.  119. 
Ste  aanilar  dcdsioiiywhfie  the  attestation  of  Uie  date  of  reoocd- 
ing  was  vitiated,  24.  Jan,  1800,, JMn  Jhvmmomlt  Etg,  eonlra  Sir 
Akxamder  RaniMjf,  Bari- 

f  Vid.  Stewart,  Ata.  ▼.  Seisin, 

(1)  See  Diet,  t.  lUgiitntian.  See  abo  ^os$*s  Lecttaret,  II.  204 
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II.  3.  81. 

One  feisin 
serves  in 
contigu- 
ous and  in 
united  te- 
nenients. 
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Barony 
implies 
union. 


All  priTi. 
leges  must 
be  expren- 
cd  in  the 
charter. 


esEpressed)  a  seisin  taken  on  any  part  of  the  united 
lands  will  serve  for  the  whole,  even  though  they  be 
situated  in  different  shires.  The  only  effect  of 
union  is,  to  give  the  discontiguous  lands  the  same 
quality  as  if  they  had  been  contiguous,  or  natural- 
ly united  :  union,  therefore,  does  not  take  off  the 
necessity  of  separate  seisins,  in  lands  holden  by 
dtfierent  tenures,  or  the  rights  of  which  flow  from 
different  superiors,  these  being  incapable  of  natu- 
ral union.  Where  the  sovereign  unites  lands,  he 
generally,  in  the  clause  of  anion,  declares  the  sym- 
bol of  earth  and  stone  to  be  sufficient  for  express* 
ing  the  delivery,  not  only  of  the  lands  themselves, 
but  of  all  other  feudal  rights  or  subjects  conveyed 
by  the  charter,  let  them  be  ever  so  diflferent  in  their 
natures,  e.  g.  fishings,  mills,  patronages,  &c.  (1) 

22.  The  privilege  of  barony  carries  a  higher  right 
than  union  does,  and  consequently  includes  union 
in  it  as  the  lesser  degree.  This  right  of  barony 
can  neither  be  given,  nor  transmitted,  unless  by 
the  crown,  (5^.  II.  S.  §  46.) ;  but  the  quality  of  sim- 
ple union,  being  once  conferred  on  lands  by  the 
sovereign,  may  be  communicated  by  the  vassal  to 
a  subvassal ;  2ft.  Jan.  1627,  Sbaart.  Though  part 
of  the  lands  united  or  erected  into  a  barony  be  sold 
by  the  vassal  to  be  holden  a  me,  the  whole  union 
IS  not  thereby  dissolved ;  what  remains  unsold  re- 
tains the  quality.  These,  and  all  other  feudal  pri- 
vileges, must  be  granted  in  the  charter,  not  in  the 
seisin;  for  the  seisin  is  not  intended  to  confer  any 
new  right,  but  merely  for  completing  such  right  as 
is  before  given  by  the  charter. 

28.  A  charter,  not  perfected  by  seisin,  is  a  right 


(1)  See  Djcf.  t.  CMm. 
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merely  personal,  which  does  not  transfer  the  pro-  II-  3.  2a 
perty,  (III.  1.  §  1.);  ^nd'a  seisin  of  itself  bears  no  Adulter 
faith  without  its  warrant.     It  is  the  charter  and  *»«»»« 

real  only 

seisin  joined  together  that  constitutes  the  feudal  after  sd. 
right,  and  secures  (he  receiver  against  the  effect  of  °°'  ^ 
all  posterior  seisins,  even  though  the  charters  on 
which  they  proceed  should  be  prior  to  his ;  and, 
still  more,  against  all  qualities  burdening  his  au* 
thoPs  right,  contained  in  latent  personal  declara- 
tions  or  back-bonds  which  have  not  been  rendered 
litigious  before  his  seisin. 

S4.  No  quality  which  is  designed  as  a  lien  or  real  ^u  nai 
burden  on  a  feudal  right  can  be  effectual  against  ^'^^ 
singular  successors,  if  it  be  not  inserted  in  the  in-  inserted  in 
vestiture.     By  our  former  practice,  the  burden  ^^^vettt- 
raust  have  been  fully  expressed  in  the  seisin,  which 
is  made  public  by  the  record,  (-F.  27.  Nov.  ITll, 
Lady  Monboddo) ;  but  it  was  found,  (26.  July  17§7, 
Creditors  ofSmiAj)  that  a  general  reference  in  the 
seisin,  to  the  burdens  specially  contained  in  the 
charter,  was  sufficient  to  make  a  real  burden  ;  for 
that  the  charter  is  truly  a  part  of  the  investi- 
ture *•  (1)     If  the  creditors  in  the  burden  are  not  What  bur- 
particularly  mentioned,  the  burden  is  not  real ;  for  ^^^ 
no  perpetual  unknown  encumbrance  can  be  crea-  real. 
ted  upon  lands;  July  1734,  Creditors  of  MadeUan. 
On  the  same  principle,  a  faculty  reserved  to  the 
granter,  to  charge  the  lands  with  a  certain  sum  to 

*  Bat  the  Court  has  now.  jetamed  to  ibe  Ibcmer  idea  of  our 

law,  that  there  can  be  no  real  burdien  created  on  lands  of  which 

the  nature  and  extent  are  not  capable  of  being  discovered  by  ere. 

ditors  and  purchasers ;  Fac,  Co&ii.  No.  11.  (p.  18.) 

— , — I 

(1)  See  on  this  subject,  JMTs  Cvmmadmu,  ith  edit.  vol.  i. 

p.  587,  Ac. 
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real. 
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IL  a  84  be  paid  to  any  person  he  shall  name,  is  not  e£feo- 
What  bur-  tual  against  singular  successors,  if  be  does  not  pro- 
^^^^  perly  exercise  that  faculty,  by  granting  an  beritar 
ble  bond  for  the  sum,  and  giving  seisin  thereon; 
21.  Jme  1737,  OgUvies.  Where  the  right  itself  is 
granted  with  the  burden  of  the  sum  therein  men- 
tioned, or  where  it  is  declared  void,  if  the  sum  be 
not  paid  against  a  day  certain,  the  burden  is  real ; 
but,  where  the  receiver  is  simply  obliged,  by  his 
acceptance,  to  make  payment,  the  clause  is  effec- 
tual only  against  him  and  his  heirs;  P.  JPofc. 
101.(1) 


TIT.  IV. 


OF  THB  SEVERAL  KINDS  OF  HOLDING* 


Ward- 
holding 


Feudal  subjects  are  chiefly  distinguish^  by  their 
4ifferent  manners  of  holding,  which  were  either 
wardf  bkmchf  feu,  or  burgage.  fVard-AoUmg,  (which 
is  now  abolished  by  20.  Geo.  II.  x.  50.),  was  that 
which  was  granted  for  military  service.  Its  proper 
reddendo  was  servkeg^  or  services  used  and  woais 
by  which  last  was  meant  the  performance  of  ser- 
vice, whenever  the  superior's  occasions  required  it 
was  origi-  As  all  feudal  rights  were  originally  held  by  this  te- 
sumML*^  ni^re,  ward-holding  was  in  dubio  presumed.  Hence, 
though  the  reddendo  had  contained  some  special  ser- 
vice or  yearly  duiy,  the  holding  was  presumed 
ward,  if  anotheif  holding  was  not  particularly  ex- 
pressed. 


(1)  See  Did.  v,  Punonal  emd  Real,  $  2.  3.  4.  5.  8.     See  also 
B^8  CtmmentanM,  I.  32.  Ac. 
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2.  FeU'holdifu/  is  that  whereby  the  vassal  is  obli     ^l*  ^  ^• 
ged  to  pay  to  the  superior  a  yearly  rent  in  money  Feu.hoid> 
or  grain,  and  sometimes  also  in  services  proper  to  '"^ ' 

a  farm,  as  ploughing,  reaping,  carriages  for  the 
superior's  use,  &c.  nomine  feudi  finwB,  It  has  a  iu  rcsem- 
strong  resemblance  to  the  Roman  emphgtemsis^  in  ~^^ 
the  nature  of  the  right,  the  yearly  duty  payable  by  *»•  . 
the  vassal,  the  penalty  in  case  of  not  punctual  pay- 
ment, and  the  restraint  frequently  laid  upon  vas- 
sals by  their  feu-charters,  not  to  alien  without  the 
superior's  consent;  but  all  clauses  de  nam  alienando 
are  now  prohibited  by  the  foresaid  statute  for  abo- 
lishing i^ard-holdings.  This  kind  of  tenure  was 
introduced  for  the  encouragement  of  agriculture, 
the  improvement  of  which  was  considerably  ob- 
structed by  the  vassal's  obligation  to  military  ser- 
vice. The  statute  which  first  mentions  it  is  1441^, 
c.  71,  though  it  appears  to  have  been  a  tenure 
known  in  Scotland  as  far  back  as  Ltgea  Burgcrum^ 
c.  100. 

3.  Bkmchrholding  (not  unlike  the  ^^ttc/iim  y^Aii-  Blanch. 
cum  of  the  Lombards)  is  that  whereby  the  vassal  is  ^^'^^' 
to  pay  to  the  superior  an  elusory  yearly  duty,  as  a 
penny  money,  a  rose,  a  pair  of  gUt  spurs,  &c.  mere* 

ly  in  acknowledgment  c^  the  superiority,  namme  ai> 
fo  firma.    This  duty,  where  it  is  a  thing  of  year- 
ly growth,  if  it  be  not  demanded  within  the  year,  when 
cannot  be  exacted  diereafter ;  and  where  the  wm^s  ^)^^^  <lu. 
A  petoter  Umtrnn  are  subjoined  to  the  reddmdo^  exacted 
they  imply  a  release  to  the  vassal,  whatever  the  ^^^  ^® 
quality  of  the  duty  may  be,  if  it  is  not  asked  with- 
in the  year.     The  Lords  of  Exchequer  were,  by 
1606,  c.  14,  prohibited  to  exact  mmiey  as  the'v»i> 
lae  of  such  blanch  duties  its  are  by  the  charter  pay^ 
able  not  in  money^  but  in  other  subjects^  as  a  pafir 


158 


KINDS  OF  HOLDING* 


II.  4.  a 

Blanch- 
holding. 


Burgage 
holding* 


The  bo- 
rough it- 
self is  the 
▼aisal. 


Mortifica- 
tion. 


of  gloves,  a  stone  of  wax.  By  our  present  practice, 
such  duties  are  sometimes  converted  in  the  investi- 
tures themselves  into  a  certain  sum  in  money ;  but» 
even  where  they  are  not,  their  value  continues  to 
be  exacted  by  the  crown. 

4.  BurgageFJuolding  is  that  by  which  boroughs- 
royal  hold  of  the  sovereign  the  lands  which  are 
contained  in  their  charters  of  erection.  Thisi  in 
the  opinion  of  Craig,  81*  §  86,  does  not  constitute 
a  separate  tenure,  but  is  a  species  of  ward«hoIding; 
with  this  specialty,  that  the  vassal  is  not  a  private 
person,  but  a  community :  And,  indeed,  watching 
and  warding,  which  is  the  usual  service  :ContaiMd 
in  the  reddendo  of  such  charters,  might  be  proper- 
ly enough  said,  some  centuries  ago,  to  have  been  of 
the  military  kind.  As  the  royal  borough  is  the 
King's  vassal,  all  burgage-holders  hold  immediate^ 
ly  of  the  crown  :  The  magistrates,  therefoi^,  when 
they  receive  the  resignations  of  the  particular  bur* 
gesses,  and  give  seisin  to  them,  act  not  as  supe- 
riors, but  as  the  King's  bailies  specially  authorised 
thereto,  by  1567,  c.  27. 

5.  Feudal  subjects  granted  to  churches,  monas- 
teries or  other  societies  for  religious  or  charitable 
uses»  are  said  to  be  morttfied  or  granted  odmamM 
mmrtuam  /  either  because  all  casualties  must  neces* 
sarily  be  lost  to  the  superior,  where  the  vassal  is  » 
corporation  which,  never  dies;  or  because  the  pro-' 
perty  of  these  subjects  is  granted  to  a  dead  hand, 
which  cannot  transfer  it  to  another*  .  In  latids  vnov^ 
tified  in  times  of  Popery  to*  the  Church,  whether 
granted  to  prelates  tot  the  behoof  of  the  church,  or 
m  pwram  ekemoiynamf  the  only  services  prestaU/Q 
by  the  vassal  were  prayers,  and  singing  of  mass^. 
for  the  souls  of  the  deceased,  which  approaches^ 
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nearer  to  blanch-holding  than  ward.     The  pur-  II*  ^*  ^ 
poses  of  such  grants  havuig  been,  upon  the  Refer-  Mortifies- 
mation,  declared  superstitious*  the  lands  mortified  ...^.........^ 

were  annexed  to  the  crown :  But  mortifications  to 
universities,  hospitals,  &c.  were  not  affected  by  that 
annezaticm ;  and  lands  may,  at  this  day,  be  mortir 
fied  to  any  lawful  purpose,  either  by  blanch  or  by 
feu-holding.  ( 1 ) 


TIT.  V. 

07  THB  CASUALTIES  OUB  TO  THE  SUPERIOR. 

The  right  of  the  superior  continues  unimpaired.  Fixed 
notwithstanding  the  feudal  grant,  unless  in  so  far  ][^leriori- 
as  the  dominium  utile^  or  property,  is  conveyed  to  ty. 
his  vassal :   His  infeftment  in  the  lands  subsists, 
and  his  heir  is  entitled  to  be  vested^  not  in  the 
superiority  only,  but  in  the  lands  themselves,  of 
which  his  ancestor  had  made  over  the  property. 
Hence,  he  can  sue  all  real  actions  concerning  the 
lands,  against  every  person  other  than  the  vassal, 
or  those  deriving  right  from  him ;  See  19.  Nov* 
1624,  L.  Lag.    The  superiority  carries  a  right  to  The  year. 
the  services  and  annual  duties  contained  in  the  red-  ^J  T^^r 

(10  It 


dendo  of  the  vassal's  charter.    The  duty  payable  by  tymfmdi. 

the  vassal  is  a  debitwn  fundi ;  i.  e.  it  is  recoverable, 

not  only  by  a  personal  action  against  himself,  but 

by  a  real  action  against  the  lands.    The  services  Penonai 

with  which  he  is  charged,  if  they  are  annual,  as  ][b^|^hed. 

ploughing,  cutting  of  corns  and  hay,  &c.  must  be 


(1)  SeeX>ict  ▼.  PmLi^^Svipmof  and  VaM$aif'^Ho9piial,'^Mor-. 
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II.  5.  1. 

Fenonal 

services 

abolished. 


Casual 
rights  of 
superio- 
rity. 


Casualty 
of  ward. 


Burdens 
attitodiiig 


It: 


exacted  within  the  year ;  30.  Jon.  \6l4fy  L,Camotigp. 
The  senrioes  of  personal  attendanceV  by  hosting, 
hunting,  watching,  and  warding,  due  by  vassals, 
are  abolished,  (1.  Gfeo.  I.  Si.  2.  o.  54);  and,  iii  lieu 
thereof,  the  superku*  is  entitled  to  a  certain  annual 
payment,  to  be  fixed  by  the  Court  of  Session,  if 
the  parties  themseWes  cannot  settle  it. 

2.  Besides  the  constant  fixed  rights  of  superio- 
rity, there  are  others  which,  because  they  depend 
upon  uncertain  events,  are  called  casualties.  The 
casualties  proper  to  a  ward^holding^  while  that  te* 
nure  subsisted,  were  wordy  recognitiany  and  mar-- 
riagem  The  casualty  of  ward  is  that,  whereby  the 
superior  was  entitled  to  the  full  rent  of  the  ward- 
lands  after  the  vassaVs  death,  during  the  heir's 
minority ;  because  the  heir,  in  that  period,  was  in- 
capable of  performing  military  service.  This  ca- 
sualty was  not  known  in  the  feudal  law,  which  al- 
lowed the  minor  to  serve  by  a  substitute,  (Kb.  2. 
feud.  t.  26.  $  4.  vers,  si  mifwri,  §  5.) ;  but  it  was  re-  * 
ceived  by  us,  as  early  as  the  reign  of  Malcolm  Mac- 
kenneth  :  And  at  first,  it  comprehended  the  o(Rc^ 
of  tutor  of  law  to  the  heir,  the  remains  of  whi^h 
continued  till  the  reign  of  Jam6s  VI.  Cr.  394.  j  13; 
Skeney  voce  Varda.  {I) 

8.  The  right  arising  to  the  superior  from  this 
casualty  could  not  be  hurt  by  any  debt  ot*  deed' of 
the  vassal,  not  consented  to  by  the  superior.  Buk^ 
1.  If  the  superior  was  charged  by  an  adjudging 
creditor  of  his  vassal  to  enter  him,  th  c6bsequen($e 
of  1469,  c.  37,  the  ward  (kiting  thereafter,  by  the 
death  of  the  vafssal  and  the  minority  of  the  heir, 


(I)  Sec  Dkt  V.  Ward, 
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Iras  hardened  with  the  adjudger's  debt.     2«  By  n*  5.  & 
1457^  r.  71,  the  ward-vassals,  holding  of  the  crown,  CmuaMf 
were  allowed  to  subset  their  lands  in  feurholding ;  ^^*^ 
and  the  feuars  were  secured  against  the  ward  of  •-'•''->-*-^ 
their  immediate  superiors,  on  payment  to  the  crown 
of  the  yearly  feu-du^  ocmtmned  in  their  charters, 
while  the  ward  continued.     Under  colour  of  this 
act,  the  power  of  subfeuing  was  assumed  by  the 
vassals  of  subjectpsuperiors :  But  these  were  pro- 
hibited to  subfeu  without  the  cotisent  of  tjie  supe- 
rior, by  1606,  c.  12 ;  and  the  prohibition  is  eK- 
tended  to  the  crown's  vassals,  by  16SS,  c.  16. 

4.  Ward  #as  burdened  with  the  charge  of  up-  ^  p^rp«^ 
holding  the  houses,  inclosures,  &c.  in  good  coadi-  ^ ' 


tioQ  during  the  heir's  inidority,  and  with  an  ali- 
mony to  the  heir,  if  he  had  no  operate- niews  of  . ' 
subsistence;  1491,  c;  26}  1635^  c.  15.    Itwasalso 
aflbcled  with  the  terce  due  to  the  vassal's  widow, 
and  wholly  excluded  by  the  courtesy  bei<Migi|ig'  to 
the  surviving  husband  of.  the  last  female  vassal.; 
for  theses  beiilg  the  provisions  of  law,  were. effectual 
without  the  siij^iior's  consent.    It  was  sometimes 
restricted*  by  the  investiture,  to  a  certain  sum  to  be 
paid  annually  by  the  minor  heir,  in  place  of  the  full 
rents :  This  was  called  taxed  wacd,  and  the  other  Taxed 
stfltpfe  ward :  The  taxed  duties  were  debiia  Jiimfi.  ^ 
Ward  regularly  expired  at  the  heir's  age  of  twen-  How 
ty-one  years,  if  a  male;  in  females,  it  lasted  only  ^.^•^^'' 
till  fourteen,  wUieh  was  the  age  at  which  wpm^n 
were  marriageable  by  our  old  law ;  A  ilf •  2.  2.  c.  43. 
$  1 ;  Skeae^  voce  Fmdeu  In  the  case  of  co-beiress^s, 
the  ward  determined  at  the  eldest's  age  of  fourteen ; 
for  heirs-portionerS'  are  proprietors  j^ra  uuht^isoi 
and  so  each  of  them  is  vassal  in  every  part  of  the^ 
ward-lands. 


1G2  superior's  CASUALTIJSB. 

II.  6.  5.       .  5.  Beoogniikm  wm  Aot  jimply  a  casualty,  but  a 
RcoogBu    total  forfeiture  of  the  ward<^laitds,  arking  to  the  sil- 
^^         perkMr  from  the  alieaatioi^  by  the  vassal,  of  more 
thtm  the  half  thereof  to  a  stranger,  without  the 
superior's  consent.     By  the  feudal  customs,  it  was 
only  the  |>art  aliened  which  recognosced ;  Bb,  S. 
y%M^.  t  S8.    It  was  originally  iatroduoed,  that  the 
superior  might  nol,  by  the  vassal's  alienation  of 
his.  lands,  lose  the  benefit  of  his  services ;  A.  1.2. 
f.  58.  $  1.     It  took  plaice  in  all  ward^holdings,  even 
ttixed ;  but  in  no  odiet*  holdings  without  sn  express 
clause  in  the  chiurter.    Legal  idienatitilis  by  adju- 
dication drew  no  forfeiture  after  diem ;   but  all 
was  in-      vdl^utaiy  deeds,  whereby  the  lands  went  dhher 
Sr^iw-  ^^^^  burdened,  did  infer  it,  as  wadsets  or  rights 
tary  aUeiu  of  annualrent ;  but  not  rights  of  warrandice,  be- 
ations        cause  these  are  not  present  deeds  of  alienation.  A 
right  of  annualrent,  though  granted  over  the  whole 
i^ard4stids,  inferred  no  recognition,  if  the  sum 
thereby  secured  did  not  exceed  the  half  of  their 
vidue ;  nor  an  improper  wadset,  when  the  badc^ 
tack  duty  was  not  above  the  half  of  the  yearly 
rents;  7.  JWy  IMI,  Shy.    Where  there  was  no 
right  eftctually  aliened,  «k  9.  if  the  charter  or  sei- 
sin were  intrinsically  null,  recognition  was  not  in^ 
curred. 
of  the  ^'  An  action  for  declaring  ncognition  to  have 

^'^^^  fallen,  might  have  bem  brought,  even  agahista 
minor,  on  deeds  of  alienation  granted^ by  his  e»> 
cestor,  I.  7.  8ft.  But  a  vassal,  whose  lands  were 
subject  to  a  right  of  redempdon  m  fovour  of  ano^ 
ther,  though  he  might,  by  alienation,  forfeit  the  iB«- 
terest  which  he  himself  had  in  the  subject,  oould 
not  hurt  the  reverser's  right :  Nor  could  deeds 
granted  by  a  vassal  inhibited,  posterior  to  the  inhf- 
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biti<»Hhurtthe  right  of  the  creditor  inhibiter;  1986,   n.  5.  a 
e.  15.    All  were  deemed  atrangers  tg  the  ve»wl»  Racogni. 

but  those  who  were  aUequi  suoceamrU  U  e.  tho»e  ^?!!:, ^, 

who^  if  they  had  surrived  bioiy  must  nece$sarily  to  a 
hare  succeeded  to  hioi|  though  there  had  been  no  "^^e*^'* 
diipositioD:  Recognition  was  therefore  incurred  by 
the  vassal's  alienation  to  his  brother,  though  be  was 
at  that  time  next  in  succession,  because  the  vassal 
might  have  afterwards  had  heirs  of  bis  own  body ; 
(29.  Jtt^  167%  Lord  Hattm) ;  and,  by  a  wife's  ^* 
lienation  to  her  husband ;  Edg»  IS*  Jan.  1786,  Sir 
MOOL 

1»  A  purchaser,  buying  from  a  ward  yas9al  the 
smallest  part  of  his  lands,  was  not  secure  without 
the  superior's  confirmation ;  for  if  the  vassal  should 
have  afterwards  sold  what,  with  the  first  purchase, 
exceeded  die  half,  both  the  first  and  last  aliena<> 
tions,  and  all  likewise  that  remained  unsold,  r^ 
cognosced  to  the  superior.    The  superior's  coufir-  'P^^  ^p^- 
mation  of  an  iofeftment,  after  disponing  the  major  sent  aecu. 
part,  though  it  secured  the  right  confirmed  against  '^  ■^ . 
the  effisct  of  the  prior  alienations,  might  be  brought  ^" 
m  ocfmpiOo  with  subsequent  ones,  so  as  to  make  the 
rest  of  the  ward^lands  recognosce ;  P*  Fak.  &3. 
But  a  charter  of  notsodamns  to  the  vassal  implied  a 
confirmation  of  all  prior  deeds  of  alienation  i  and 
consequently  hindered  them  from  being  conjoined 
with  alienations  made  after  thefKwadaimii^  so  as  to 
infier  recognition,  Md.  (1) 

8.  Marriage^  or  maritagmm^  was  that  casualty  Casualty 
by  which  the  ward  superior  was  entitled  to  receive  ^Z"™"' 
from  the  heir  of  his  former  vassal,  after  the  age  of 
pid)erty,  a  certain  sum  as  the  value  (avail)  of  his  to- 


(I)  SeeZNct  y.  RKOfpniimi, 

l2 


Ttil. 


164  superior's  casualties. 

II.  5.  a   cher :  In  some  cases,  the  single  avail  was  due ;  iii 
siiigir.»d  others,  the  double.     This  casualty  is  no  where 
^"*''    mentioned  in  the  feudal  customs ;  but  we  bare  re- 
~    cdved  it  as  far  back  as  the  Books  of  the  Majesty ; 
/.  2.  c.  48.    It  obtained  only  in  ward- holdings,  un- 
less where  there  was  a  special  clause  in  the  charter 
importing  it.    In  some  charters,  most  commonly 
in  those  where  the  ward  was  taxed,  the  casualty  of 
marriage  was  also  taxed  to  a  liquid  sum,  which,  in 
that  case,  was  debitxanfmtdth  beinjg  of  the  same  na- 
ture with  the  taxed  ward-duties. 
Single  .-        9-  This  casualty  took  its  rise,  chiefly  from  the 
Till,  when  right  that  the  superior  was  understood  to  have  over 
*"*'         the  person,  as  well  as  estete,  of  the  mmor-heir; 
Q.  Att.  c.  98,  §  2 :  Anciently,  therefore,  it  affected 
only  minor-heirs,  who  after  puberty  refused  to 
'  marry  upon  the  superior's  requisition ;  but  after- 
wards,  the  single  avail  became  due,  though  the  heir 
had  been  major  at  the  death  of  his  ancestor,  and 
he  himself  had  died,  neither  married  nor  required 
by  the  superior  to  marry ;  8.  Jm.  1677,  CampbelL 
In  the  case  of  heirs-portioners,  only  one  marriage 
was  due,  because  heirs-portioners  enjoy  the  estate 
pro  indimo,  as  if  they  were  but  one  person ;  though 
the  contrary  practice  obuined  in  Sir  Th.  Hope^s 
time;  Min.  Pr.  47,  48.    Marriage  could  not  pos- 
sibly fall  where  the  heir  was  married  before  the  an- 
cestor's death,  nor  where  he  had  died  before  puber- 
ty.    The  superior's  express  consent  to  tiie  heir's 
marriage  was  considered  as  a  renunciation  of  the 

casualty ;  Dirl.  485. 

how  «ti-        10.  In  estimating  Uie  avail  of  marriage,  the  pre- 

""**''       cise  sum  got  in  tocher  was  not  considered,  but 

what  the  heir  might,  from  his  fortune,  reasonably 

expect.    The  Court  of  Session,  anno  1674,  fixed 
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the  modification  of  the  single  avail  to  three  years*  i^-  5.  10. 
free  mt  of  the  vassal's  estate,  DirL  202 ;  after-  Single  a. 
wards,  they  brought  it  down  to  two  years ;  F.  7.  ^u^^  *"" 

Nov.  1701,   Baird.      The  double  avail  was  due j — 

where  the  superior,  having  offered  a  wife  to  the  vui,  when 
heir,  who  was  in  all  respects  his  equal,  the  heir  not  <lue ; 
only  refused  the  woman  ofiered,  but  married  with 
another;  Q.  AU.  c.  91,  $  2,  andc.  93.    At  first  the 
double  avail  was  estimated  at  two  single  avails ;  but  how  csti. 
it  is  generally  thought,  that,  if  the  quantum  of  it  "^ 
had  been  brought  into  dispute  in  latter  times,  it 
would  have  been  reduced  to  three  years'  free  rent 
of  the  estate  belonging  to  the  vassal.     And  in  the 
estimation  of  either  of  the  avails,  not  the  ward- 
lands  only,  but  all  the  other  free  estate  of  the  vas- 
sal, was  brought  in  camputo,  both  heritable  and 
moveable,  (19.  June  1630,  Somervell)  a$  it  stood  at 
the  period  when  the  bisir  first  became  marriage- 
able. 

11.  Where  a  vassal  held  different  ward-fees  of  Marriage 
difierent  superiors,  the  marriage  was  due  only  to  ^^^ 
one  superior,  because  the  heir  could  not  be  mar-  the  eldest 
ricd  but  once.     In  such  case,  the  superior,  from  ■"?*""'• 
whom  the  vassal's  ancestors  in  blood  .had  got  the 
first  feudal  grant,  was  entitled  to  the  casualty,  as 
eldest  superior,  Q.  AtL  c.  94;  since  he  ought  not 
lo  be  cut  out  of  his  right  by  the  vassal's  afterwards  Tie  King 
acquiring  ward-lands  firom  another ;  but  the  Sove-  ^^^^^  ^^ 
reign,  who  is  the  fountain  of  feudal  rights,  was  al- 
ways considered  as  the  eldest  superior,  though  the 
grant  by  the  crown  to  the  ancestor  of  the  vassal, 
whose  marriage  falls,  should  have  been  posterior  to 
the  rights  of  the  vassal's  other  ward-holdings.     It 
was  enacted  in  favour  of  the  crown  vassals,  who 
should  get  their  Jioldings  changed  from  ward  to 
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It.  5.  11.  feu  or  blanch,  that  th^  should  be  exempted  from 
The  King  the  moTriage  that  might  be  chumed  from  tbem  bj 
always  the  other  supetiors,  in  the  same  manner  as  if  the 
perior.  '   Iftndi,  whose  holding  was  changed,  had  still  con* 

^  tinued  to  be  holden  ward ;  1661,  c.  68.  (1) 
ward-fta  18.  By  the  late  statute,. 80.  Qeo.  XL  for  abolish- 
whether  ^^S  ward'^holdings,  the  tenure  of  the  lands,  holden 
holding  of  ward  of  the  crown,  is  turned  into  blanch,  for  pay* 
or ofa'sub-  ^^^^  ^^ <^®  penny  Scots  yearly,  sipetalur  tanium ; 
j«ct,  and  the  tenure  of  those  holden  of  subjects,  into 

feu,  for  payment  of  such  yearly  feu<^duty  in  mo-> 
ney,  victual,  or  cattle,  in  place  of  all  serrices,  as 
vhall  be  fixed  by  the  Court  of  Session.  The  fol*- 
lowing  rules  have  accordingly  been  settled,  by  Ad. 
S.  8.  /I9&.  1749.  In  lands  that  are  held  simply  ward 
of  a  subject,  one  per  cenL  of  the  rent  is  to  be  paid 
as  a  yearly  feu-duty  on  account  of  the  marriage^ 
and  one  j»er  cani.  as  the  value  of  the  other  casualties 
consequent  upon  ward-holding.  Where  the  vassal 
holds  other  lands  ward  of  the  King,  he  is  not  lia- 
Ue  in  any  feu-duty  on  account  of  tlie  marriage.  In 
lands  holdra  taxed  ward  of  a  subject,  two  per  cmL 
of  the  sum  taxed  by  the  charter  is  to  be  piud  year- 
'  ly,  as  the  value  of  all  the  casualties,  whether  the 
vassal  holds  other  lands  ward  of  his  Majesty  or 
not.  A  doubt  having  arisen,  whetfier  the  princi- 
pality lands  were  included  in  this  statute,  and  in 
or  of  the  ^hat  numner  the  vassals  holding  of  the  Prince  were 
^nce-  to  be  received,  an  act  passed,  (25.  Geo.  IL  e.  90,) 
giving  to  the  King  the  same  powers  that  had  been 
formerly  exercised  by  the  Kings  of  Scotland  over 
the  lands  of  the  principality,  when  there  was  no 
Prince;  in  consequence  of  which,  his  Majesty,  by 

*- — — -  I 

(I)  See  jDicC.  V.  Jlfomb^e,  «iMp7of. 


SUPKRIOIi's  CASUALTIES.  IQ7 

a  warrant  iioder  di«  privy  seaU  Jofu  1768»  signin  11.  &  m 
fiad  bis  pleasure^  that  all  lancUy  formerly  holden  WMdliteB^ 
ward  of  the  Prince^  should  for  the  future  be  heldea  ^^^^mitd. 
Uandb. 

IS,  The  only  casualty*  (nt  rather  forfeiture,  pio-  initMicy 
per  U>f€HrkaUmgh  >«  the  loss  or  Unsel  of  the  feur  tl^^ 
right,  by  the  neglect  of  payment  of  the  len*duty  for 
two  full  years*  The  act  which  establishes  this  ir- 
ritancy, (1597,  c.  246,)  declares  that  all  feuars  so 
ftiling  in  paynient  shall  lose  their  &U9  in  the  same 
manner  as  if  there  had  been  an  irritant  claose  in 
the  right :  Yet  subsequent  practice  has  made  a  dis- 
tinction; where  there  is  no  conventional  irritancy, 
the  vassal  is  allowed  to  purge  the  legal  irritancy  at 
the  bar ;  that  is,  he  may  prevent  the  forfeiture,  by 
making  payment  before  sentence  * ;  but  where  the 
Iflgsl  irritancy  is  fortified  by  a  conventional,  he  is 
not  allowed  to  purge,  unless  where  he  can  give  a 
good  reason  for  the  delay  of  payment,  ( 13.  Fdk 
166^  X»  Weddarbum^)  or  where  the  irritant  clause 
has  been  doubtfully  expressed,  18.  Feb.  1680,  £. 
Hot.  (i) 

14*  The  casualties  oonunon  to  all  holdings  are  Non-entry, 
mm^^ntry^  rdi/tf^  liferent  escheaif  disclamatiofh  wd 
fwrpreatnare.  Nen-eiUry  is  that  casualty  which  a^ 
rises  to  the  superior  out  of  the  rents  of  the  feudal 
^utyect,  through  the  heir's  neglecting  to  renew  the 
investiture  after  his  ancestor's  death.    By  the  writ^ 

*  Alter  tenteDce,  if  appMranoe  bas  been  made  in  tbe  declaratory 
action,  the  fassol  cannot  purge  tbe  irritancy  by  payment  in  the 
coonc  of  an  actioo  of  lednctioii ;  Fao.  CbflL  is.  221. 


(1)  See  Dkt.  v.  Irriiancy,  In  modem  practice,  the  Tasnl  is  al- 
ways allowed  to  purge  the  irritancy,  before  decree  of  declarator  luu 
been  pronounced. 
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IL  6.  14.  ten  feudal  law,  the  investiture  was  necessarily  to 
Non-eBUy,  be  renewed  upon  every  change,  either  of  the  supe- 
nn^^^irmr-    ^^  ^^  vassdl ;  {lib,  2.  feud.  1 24.  pr.) ;  but  our  cus- 
toms require  no  renovation  upon  the  death  of  the 
superior.     Thb  casualty  was  introduced,  that  die 
superior,  while  he  was  without  a  vassal,  might  be 
enabled  to  provide  himself  with  a  proper  person  to 
serve  him ;  the  heir,  therefore,  as  soon  as  by  en- 
ceases  up.  tering  he  becomes  capable  of  serving  his  superior, 
?°.  ^       returns  by  our  customs  to  the  full  enjoyment  of  his 
try.  feu ;  though  by  the  feudal  usages,  fibidLJ  if  he  ae- 

glected  to  renew  the  investiture  for  year  and  day, 
he  lost  his  right  for  ever. 

15.  The  superior  is  entitled  to  this  casualty,  not 
otljy  where  the  heir  has  not  obtained  himself  in* 
feft,  but  where  his  retour  is  set  aside  upon  nulli- 
ties, (29.  Feb.  1628,  E.  Nithadak) ;  for  a  null  re- 
What         tour  is  equal  to  none.     The  heir,  from  the  death 
non^ntry    ^f  ^fae  ancestor,  till  he  be  cited  by  the  superior  in 

duties  are  .  ^  r 

duc  before  a  process  of  general  dedarator  of  non-entry,  loses 
citation.      ^^^  ^^  retoured  duties  of  his  lands ;  and  he  for- 
feits these,  though  his  delay  should  not  argue  any 
contempt  of  the  superior ;  because  the  casaudty  is 
considered  to  fall  as  a  condition  implied  in  the  feu- 
dal right,  and  not  as  a  penalty  of  transgression : 
But  where  the  delay  proceeds  not  from  the  heir, 
but  from  the  superior,  nothing  is  forfeited,  not  even 
the  retoured  duties ;  1474^  c.  58 ;  29.  Jifne  1745, 
Chalmer. 
Heiourcd        l^*  ioT  understanding  the  nature  of  retoured  du^ 
duties.        li^g  *^  ii  must  be  known,  that  there  was  anciently  a 

.  ^  There  is  an  admirable  account  of  the  nature  of  retoured  du- 
ties, and  of  the  old  and  new  extent,  in  Lord  Karnes's  Htstoricai 
Latr- Tracts,  Tract  14. 
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gsDevdl  valttatton  of  all  the  lancU  in  Scotland,  de-  ^^*  £;  ^^ 
signed  both  for  regulating  the  proportion  of  public  lUtoured 

subsidies,  and  for  ascertaining  the  quantity  of  non-  J!!!!^, 

entry  and  relief  duties  payable  to  the  superior; 
which  appears,  by  a  contract  betwixt  K.  R.  Bruce 
and  his  subjects  atmo  13279  preserved  in  the  Ad? 
Tocates'  Library,  to  have  been  settled  at  least  as  £a.r 
back  as  the  reiga  of  Alexander  III  *.     This  valua*  Valuation. 
tion  became,  in  the  course  of  time,  by  the  improve- 
ment of  agriculture,  and  perhaps  also  by  the  hei^t- 
ening  of  the  nominal  value  of  qur  money,  from 
the  reign  of  Robert  I.  downwards  to  that  of  James 
III,  much  too  low  a  standard  for  the  superior's  ca«> 
sualties :.  Wherefore,  in  all  services  of  heirs,  the 
inquest  came  at  last  to  take  proof  likewise  of  the 
present  value  of  the  lands  contained  in  the  brief, 
fqiumiitm  nunc  vdhmt,)  in  order  to  fix  these  ca- 
sualties* The  first  was  called  the  M^  and  the  other  old  and 
the  nam  extent    Though  both  extents  were  ordain-  ^^  ^' 

tents* 

ed,  by  1474^  c.  56,  to  be  specified  in  all  retours 
made  to  the  Chancery  upon  brieves  of  inquest ; 
yet,  by  the  appellation  of  retoured  duties,  in  a 
question  concerning  casualties,  the  new  extent  is 
always  understood*  The  old  extent  continued  the 
rule  for  levying  public  subsidies  (see  1638,  c*  1.), 
till  a  tax  was  imposed  by  new  proportions,  by  se- 
veral acts  made  during  the  Usurpation.     By  two 

*  Lord  Hailes  fAtmab,  vol.  i.  p.  202,  8vo  edition,  Edinburgh 
1797,)  points  out  evidence  of  a  valuation  prior  to  the  reign  of  this 
Prince.  In  the  Chartulary  of  Aberdeen  (101.)  there  occurs* 
Rentale  R^s  Alexondri  tertii  Vicecomitat  de  Aberdcne  et  de 
Banff,"  oonlaiDing,  among  ocber  articles,  this,  **  dc  Thanagio  de 
**  N^thdole,  secmdum  taUiguam  txtentamy  ilix.  lib.  et.  xvi.  denar/* 
It  is  obvious,  that  the  terms  old  extent  couid  not,  with  any  proprie> 
ty,  be  applied  to  a  census  taken  in  the  course  of  the  same  reign. 


I 
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II.  &  la  acts  of  CromtiQeirs  parliament,  held  at  Westmin^ 

Old  and     ster  (1666,  c.  14iw  aqd  26»)  imposing  taxadcma  on 

'^"f^l^^Scodand,  the  rates  laid  upon  the  sereral  countiea 

are  precisely  fixed.    The  subsidy  gi^anted  by  die 

act  of  convention  1667  was  levied  on  the  several 

counties  nearly  in  the  same  proportions  that  wem 

fixed  by  the  Usurper  in  1666 ;  and  the  sums  to 

which  each  county  was  subjected  were  subdivided 

among  the  individual  landiiolders  in  that  coun^, 

according  to  the  valuations  already  settled,  or  that 

should  be  settled^  by  the  oommissionen  a|qKiinted 

to  carry  that  act  into  execution.    The  rent  fixed 

Valued      by  these  valuations  is  commonly  called  the  valued 

"^^         rent;  according  to  which  the  land-tax,  and  most 

of  the  oilier  public  burdens,  have  been  levied  sinee 

that  time. 

Hie  letour.     ^^'  ^^  fcu-holdiugs,  the  feu*duty  is  retonred  as 

ed  duty  in  the  rent ;  because  the  feu*duty  is  presumed  to  be^ 

Inn*  ^^^  ^^7  ^^'  ^^  ta%ti  the  rent  The  superior, 
therefore,  of  a  fen-holding  gets  no  non-entry  be** 
fore  citation  in  the  general  declarator;  fbr  he  would 
have  been  entided  to  the  yearly  feurduty,  though 
the  fee  had  been  fiiU,  t.  e.  though  there  had  been 

inieiiids;  a  vassal  infeft  in  the  lands.  The  superior  of 
teinds  gets  the  fifth  part  of  the  retoured  duly  as 
non*entry,  because  the  law  considers  teinds  to  be 

in  righto  of  worth  a  fifth  part  of  the  rent,  (IL  10.  §  10.)    In 

^^ .  "  rights  of  annnalrent  which  are  holden  of  the  grant- 
er,  the  annualrenter  becomes  his  debtor's  vassal ; 
and,  as  the  annualrent  contained  in  the  right  is 
retoured  vofere  se^»stan»  the  heir  of  the  creditor, 
while  he  continued  in  non*entry,  lost  the  whole 
interest  of  the  debt  due  to  him :  But  by  1690, 
c.  42,  annualrents  are  only  to  be  retoured  to  the 
blanch,  or  other  duty  contained  in  the  right.     As 
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this  act  does  not  extend  to  the  non*entry,  after  II.  &  17. 
citation  in  the  action  of  declarator,  care  is  gene-  BMuicd 
rally  taken,  in  rights  of  annualrent,  to  release  the  ^"^> 
creditor  from  all  non«entries,  by  a  special  clause. 

18.  It  is  because  the  retoured  duty  is  the  presu-  in  luds 
med  rent,  that  the  non-entry  is  governed  by  it.    If  ^^^^^ 
therefore  no  retour  of  the  lands  in  non-entry  can  tound; 
be  produced,  nor  any  evidence  brought  of  the  re- 
toured  duty,  the  superior  is  entitled  to  the  real,  or 

at  least  to  the  valued  rent,  even  before  citation. 
But  if  lands  which  have  beoi  retoured  shall  be  sdd 
out  in  parcels,  the  non-entry  of  each  parcel  will  be 
restricted  to  that  particular  proportion  of  the  re* 
toured  duties  that  such  parcel  bears  to  the  whole 
lands;  5.  Feb.  1628,  Kler.  In  lands  formerly  holden  and  in 
ward  of  the  King,  the  heir,  in  place  of  the  retoured  formerly 
duties,  is,  by  the  act  20.  Oeo.  II.  c  50,  subjected  ^^  ward 
only  to  the  annual  (toyment  of  one  per  cent,  of  the  mJn. 
valued  rent ;  which  valuation,  therefore^  as  well  as 
the  old  and  new  extents,  is  to  be  set  forth  in  the 
retour. 

19.  The  heir,  after  he  is  cited  by  the  superior*  Non-entry 
in  the  action  of  general  declarator,  is  subjected  to  dj>^^>^r 
the  full  rents  till  his  entry,  because  his  neglect  is  \ 
less  excusable  after  citation.     The  decree  of  de- 
clarator, proceeding  on  this  action,  entitles  the  su- 
perior to  the  possession,  and  gives  him  right  to  the 

rents  downward  firom  the  citation.     As  this  sort  of  mn  proper, 
non-entry  is  properly  penal,  our  law  has  always  re-  '^  P^*^* 
strioted  it  to  the  retoured  duties,  if  the  heir  had  a    i 
probable  reason  for  declining  to  enter ;  (see  Dirl. 
278,)  or  if  he  lay  under  any  incapacity,  (24.  Jiify 
1677,  Lord  Mefet^)  or  had  ground  to  believe  that 
he  held  of  another  superior ;  22.  Jam.  1706,  Maii^ 
land.    While  ward-holdings*  subsisted,  the  warda*- 
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II.  5.  lA  tar,  who  had  been  in  possession  of  the  lands  in 
NoB^^ntry  virtue  of  the  ward,  might,  even  without  declarator, 
*^"^^       continue  his  possession  after  the  expirati<Mi  of  the 

ward,  till  the  heir's  entry,  (whicli  was  called  non« 
Noir-entry  entry  subsequent  to  the  ward) ;  but  if  he  had  not 
to  warSr"'  attained  possession,  he  was  in  the  common  case  of 

other  superiors,  as  to  the  non*entry.  The  retoured 
What  non-  duties  dttc  before  citation  are  dMiafimdi,  which 


entry  du-  the  supcrior,  as  creditor,  may  recover  by  a  poind- 
6^ylmdt.  '^^%  of  the  ground ;  but  the  right;  which  he  has  to 
the  full  duties  that  fall  after  citation  does  not  ac- 
crue to  him  as  creditor,  but  as  uUerim  domimiB  of 
the  rents;  in  which  character  he  can  make  the 
rents  effectual,  by  a  petitory  action  against  tenants 
and  intromitters,  improperly  called  a  special  de- 
clarator, 
in  what  20.  In  boroughs,  each  particular  burgess  holds 
caMs  non.  q(  iiiQ  King  the  special  subject  contained  in  his  in- 
not  due  feftment ;  and^  therefore,  by  the  general  rule,  non- 
entry  ought  to  take  place  against  them  as  it  does 
against  other  vassals :  Yet  it  is  certain,  that  non- 
entry  does  not  obtain  in  burgage-holdings,  (flijie's 
Mbu  Pr.  96,)  because  the  incorporation  of  inha- 
bitants holds  the  borough  itself  («.  e.  the  whole  In- 
corporated subjects,)  of  the  King;  and  there  can 
be  no  non-entry  due  in  lands  granted  to  commu* 
nities,  because  there  the  vassal  never  dies :  This 
covers  the  right  of  particulars  from  non-entry ;  for 
if  non-entry  be  excluded  with  regard  to  the  whole^ 
it  cannot  obtain  with  regard  to  any  part.  Neither 
can  non-entry  fall  when  the  fee  is  full  by  infeft- 
ments  of  property,  either  flowing  from,  or  confirm- 
ed by,  the  superior ;  or  even  by  the  reserved  life- 
rent of  the  fiar ;  St.  IV.  8.  $  7.  It  is  also  exclud- 
ed, as  to  a  third  of  the  lands,  bv  the  terce,  during 
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the  widow's  life,  and  as  to  the  whole  of  them,  by  I^*  ^'  ^ 
the  courtesy  during  the  life  of  the  husband.     But  In  what 
it  is  not  excluded  by  a  precept  of  seisin  granted  to  ^^  ^"* 
the  faeir^  till  seisin  be  taken  thereon*     Non-entry  >^  <>"«- 
falls  by  the  vassal's  resigning  his  fee  to  the  supe- 
rior  in  favour  of  a  third  party;  and  it  continues 
till  seisin  be  taken  by  the  resignatary ;  SL  III.  2. 
$  12.     A  superior  infeft,  who  is  charged  by  the 
heir  to  ^nter  him,  is  barred,  personaU  exceptione^ 
from  the  non*ehtry  duties,  so  long  as  he  refuses  to 
receive  him.     Where  the  superior  is  not  entered, 
and  so  is  not  in  a  capacity  to  receive  the  heir,  and 
yet  refuses  to  make  up  his  titles  upon  a  charge,  he 
forfeits  the  non*entry  duties  during  his  life;  1474, 
c.  58*  (1) 

21.  Three  seisins  proceeding  upon  retours,  or  Bygone 
on  precepts  granted  by  the  superior  to  three  con-  »?«-«>- 
secntive  heirs,  presume  that  all  preceding  non-en-  excluded, 
tries  are  satisfied.     A  charter  oinovoiamtts  imports 

a  discharge  of  all  casualties  incurred  prior  to  its 
date;  12.  F^.  1713,  Erskine.  Entry  by  the  heir, 
on  a  precept  voluntarily  granted  by  the  superior, 
reciting  that  the  ancestor  died  seised  in  the  lands, 
imports  a  discharge  of  all  bygone  non-entries  in- 
curred before  the  death  of  that  ancestor ;  {St.  IV.  8. 
$  7.) ;  but  charters  or  precepts  by  the  superior,  up- 
on charges  directed  against  him,  do  not  exclude 
his  claim  foir  past  duties ;  since  these,  beiilg  grant- 
ed in  obedience  to  the  law,  imply  a  reservation  of 
former  claims.  (2) 

22.  Belief  \s  that  casualty  which  entitles  thesu-  Relief; 
perior  to  an  acknowledgment  or  consideiration  from 

(1)  See  Dkt.  r.  IV(m>^iUiy,^Supemt  and  Vm8^  5  11.  U. 
(^)  See  Dkl.  t.  ImpUed  Dischnrgt, 
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II.  5.  22.  the  heir,  for  receiving  him  as  vassaL    It  is  called 
Rdief;     relief,  because,  by  the  entry  of  the  heir,  his  fee  is 
'""""""'^     reliered  out  of  the  hands  of  the  superior.    There 
is  no  mention  of  this  casualty  in  the  books  of  the 
feus;  but,  by  our  ancient  feudal  customs,  not  only 
proper  vassals,  by  whatever  tenure  they  held,  were 
liable  in  relief,  (JB.  M.  /I  2.  c.  71,)  but  even  naked 
possessors  of  lands  paid  to  their  masters   upon 
their  entry  a  duty  much  resembling  it;  (Q.  JU. 
when  due   ^*  ^  *  ShoUj  voce  Henzdda) ;  so  that  it  might  be 
in  feu-       thought  that  feu-holding,  when  that  tenure  came 
°^'    to  be  introduced,  ought  ako  to  have  been  subject 
to  it :    Nevertheless,  relief  was  found  not  due  in 
feu-holdings  flowing  from  subjects,  unless  where  it , 
was  expressed  in  the  charter,  by  a  special  clause 
fcMT  doubling  the  feu-duty  at  the  entry  of  an  heir ; 
(24.  Nao.  17S6,  E.  DmdtmaUJ  :  but  in  feu-rights 
holden  of  the  Crown,  our  ancient  law  is  observed ; 
for  the  precept  issuing  from  the  Chancery  for  in- 
fefling  the  heir  directs  the  sheriff  to  take  security 
for  the  relief   though  there  should  be  no  such 
clause  in  the  charter.    The  superior  can  recover 
this  casualQr^  tsither  by  a  poinding  of  the  ground, 
^^    as  a  debiiitm/imdh  or  by  a  personal  action  against 
ktm/wMfi.  ^he  heir,  who»  if  the  lands  hold  of  the  Crown,  is 
subjected,  by  his  taking  a  precept  of  seisin  from 
the  C^iancery,  though  he  should  not  infefi  himself 
upon   it;    12.  Match  1628,  L.  Lautiiifm.     In 
How  esti-  blanch  and  feu  holdings,  where  this  casualty  is  ex- 
mated,        pressly  stipulated,  a  year's  blanch  or  feu  duty  is 
due  in  name  of  relief  beside  the  current  year's 
duty  payable  in  name  of  blanch  or  feu  farm.     In 
ward-holdings,  the  superior,  if  he  was  in  possession 
by  the  ward,  continued  another  year  in  possession 
on  account  of  the  relief;  otherwise,  he  was  entided 
only  to  the  retoured  duty.     No  composition  or 
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abatement  of  the  reUef*dutiefi  can  be  giveii  to  the  ^^  ^  ^ 
crown's  vassals;  158T,  c;  73.  (1)  S>^Mt. 

23.  E§cheait  (from  escAeoir,  to  hcftpm  or  /ofi^y 
anciently  s^piified  any  casualty  or  forfeiture^  by 
which  a  right  fell  from  the  proprietor,  or  accrued 
to  another;  (Q.  AU.  c.  48.) ;  but  it  has  been  since 
restrielBd  to  that  special  forfeiture  which  falls 
through  a  person's  being  denounced  rebel.  It  is 
either  wbigk  or  l^fisreni.  Single  escheati  though  Single 
it  does  not  acarue  to  the  superior,  must  be  explain- 
ed in  diis  place,  because  of  it$  coincidence  with 


S4b  After  a  debt  is  constituted,  either  by  a  for- 
mal  decree,  or  by  registration  of  the  ground  of 
debt,  (whieh,  to  the  special  effisct  of  execution,  is  in 
law  accounted  a  decree,)  the  creditor  may  obtain 
letters  of  homing,  issuing  from  the  signet,  com-  Letters  of 
numding  messengers  to  charge  the  debtor  to  pay  ^"""C^' 
or  perfiMm  his  obligation  within  a  day  certain. 
Where  homing  proceeds  on  a  formal  decree  of  the  on  what 
Session,  the  time  indulged  by  law  to  the  debtor  is  ^^  ^i^ 
fifteen  days;  if  upoti  a  decree  of  the  commission  proceed; 
of  teinds,  it  is  ten ;  1688^  c  8.    By  our  former  law, 
homing  on  a  charge  of  ten  days  followed  upon  the 
decrees  of  all  inferior  judges,  (160S,  c.  177;  1606, 
e.  10.);  but  by  our  present  practice  on  fifteen, 
which  is  probably  owing  to  a  misinterpretation  of 
1618^  c.  7.    Yet  homing  still  proceeds  on  admiral 
decrees  upon  ten  days,  according  to  the  directions 
of  1609,  c  15.    Where  it  proceeds  on  a  register- 
ed obligation,  which  specifies  the  number  of  days, 

that  number  must  be  the  rule ;  and  if  no  precise 

--■■-      -       ,.■■-.-. 
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their  exe 
cutioD  : 


form  of 
denuncia- 
tion. 


IT.  5.  Si.  number  be  mentioned,  the  charge  must  be  given 

Letters  of  on  fifteen  days,  which  is  the  term  of  law,  luiiesB 

homing,     ^here  special  statute  interposes ;  as  in  bills,  upon 

which  the  debtor  may  be  charged  on  six  daysr; 

1681,  c.  20.(1). 

35.  The  messenger  must  execute  these  letters^ 
(and  indeed  all  summonses,)  against  the  debtor,  ei- 
ther personally  or  at  his  dwelling-house;  and  if  he 
get  no  access  to  the  house,  he  must  strike  six 
knocks  at  the  gate,  and  thereafter  affix  to  it  a  copy 
of  his  execution ;  1540,  c.  75.  If  payment  be  not 
made  within  the  days  mentioned  in  the  homing, 
the  messenger  after  proclaiming  three  oyessetf  at 
the  market^cross  of  the  head  borough  of  the  debt» 
or's  domicil,  and  reading  the  letters  there,  blows 
three  blasts  with  a  horn ;  by  which  the  debtor  is 
understood  to  be  proclaimed  rebel  to  the  King^  for 
contempt  of  his  authority ;  after  which  he  must  af* 
fix  a  copy  of  the  execution  to  the  market-crosa. 
This  is  called  the  publication  of  the  diligence,  or 
a  denunciation  at  the  horn.  (2)  Where  the  debtor 
b  not  in  Scotland,  he  must  be  charged  on  sixty 
days,  and  denounced  at  the  market-cross  of  Edin- 
burgh, and  pier  and  shore  of  Leith.  (8) 

26.  Denunciation,  if  registered  within  fifteen 
days,  either  in  the  sherifPs  books,  (1579,  c.  75,)  or 
in  the  general  register,  (1600,  c.  13,)  drew  after  it 
the  rebel's  single  escheat,  i.  e.  the  forfeiture  of  his 


its  eonte« 
^uences. 


(1)  See  Diet,  v.  Honmgf^indtieim  Ltgaktu 

(2)  See  DicL  v.  ExtaOm.. 

(3)  But  by  6.  Geo.  IV.  c.  120,  §  51,  instead  of  this  form  of 
edictal  charge  at  the  market-cross,  pier  and  sliore,  a  copy  of  the 
charge  is  to  be  delivered  to  the  Keeper  of  the  Records  of  the  Court 
of  Sesiiony  who  is  to  make  an  calry  thereof  hi  a  book  to  be  kept  in 
the  manner  prescribed  by  the  statute. 
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moveables  to  the  crown*  So  severe  a  pehaUjr,  with  il>  5.  S6. 
the  character  of  rebel,  affixed  to  denmiciatioii  on  Letters  of 
dvfl  debts^  was  probably  owbig  to  thiS)  that  an-  ^°^'°^* 
eiently  letters  of  hommg  were  not  grantedy  but  to 
enforce  the  performance  of  facts  in  one's  own 
power,  {Books  S.  1.  Mmvk  1503-4) ;  and  when  af- 
terwards they  came  to  be  issued  upon  liquid  debts, 
(1584^  c.  189,)  the  legislature  neglected  to  soften 
the  penalty :  Insomuch,  that  those  who  were  de- 
nounced even  ibr  a  vcivil  cause  might  be  put  to 
death  with  impunity,  till  1612,  c.  8.  Persons  de- 
nounced rebels  (isve  not  a  persona  sUmdi  injudkio : 
they  can  neither  sue  nor  defend  in  any  action ;  Fak. 
vol.  ii.  118.  But  this  incapacity,  being  unfkTOttr-^ 
aMe,  is  personal  to  the  rebel,  and  cannot  be  plead- 
ed against  bis  assighee. 

27.  Persons  cited  to  th^  Ckmtt  of  Justiifiai'y  may  Denuncia- 
be  also  denounced   rebels^  either  foir  appearing  crimlnd 
there  with  too  great  a  number  of  attendants,  of,  causes, 
if  by  falling  to  appear,  they  are  declared  fugitives 
tfatk  the  law.    In  the  first  case,  the  denunciatidn 
must  be  made  itf  the  head  borough  of  the  shire 
where  the  court  is  held,  and  may  be  registered  ei- 
ther in  the  books  of  the  shire  of  the  lebePs  domi- 
dl,  or  in  the  books  of  ikdjoornal  of  the  Justiciary, 
(1584,  e.  140) ;  and,  in  the  last  case,  it  is  effectual, 
if  vaeA  withiii  six  days  after  the  sentence  of  fiigi^ 
tstion,  at  the  market-cross  of  Edinburgh  ;  l59Sj 
d  tSO.     Siligle  escheat  falls  without  denunciation',  s.  Escheat 
upon  senCeACe  of  death  prononnctid  iii  atfy  <iriih1<-  °^  ^^ 
nal  trial ;  and,  by  special  statute,  vtpcfh  one's  b€^  denuncU- 
ing  convicted  of  certain  crimes,  though  not  capi^  ^^"' 
td)M  peijurf  and  bigamy,  (1551,  c.  18,)  deforc&- 
meflt  nnS  bfeacb  of  arrestment^  ( 1 56 1 ,  e.  118,)  and 
tus^Tff  I51IV,  €.  847.     By  the  late  act,  abolishing 
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II.  5^27.  ward-holdings,  the  casualties  both  of  single  aikd 
Escheat  liferent  escheat  are  discharged,  when  proceeding 
debts  now  upon  denunciation  for  civil  debts ;  but  they  still 
dischar-     continue  when  they  arise  from  criminal  causes.  All 

moveables  belonging  to  the  rebel  at  the  time  of  bis 

Subjects  rebellion  (whether  proceeding  upon  denunciation, 
iC  Ji!chcat  or  sentence  in  a  criminal  trial,)  and  all  that  shall 
be  afterwards  acquired  by  him  until  relaxation,  fell 
under  single  escheat  Bonds  bearing  interest,  be- 
Bonds  cause  they  continue  heritable  quoadfiscum  by  1661, 
i)earing      ^^  30  f)^]}  ^^^  under  it,  nor  such  fruits  of  heritable 

interest  ,  .  •  1  n         1 

fall  not      subjects  as  become  due  after  the  term  next  ensuing 

under  it;    ^j^g  rebellion,  these  being  reserved  for  the  liferent 

but  tacks    escheat     Tacks  or  leases,  though  they  are  heri- 

^^*  table  as  to  succession,  (XL  2.  §  2,)  fall  under  it,  un<- 

less  they  be  liferent  tacks,  (1617,  c.  15) ;  and  even 

liferent  tacks,  and  all  other  liferent  rights,  in  the 

person  of  an  assignee,  fall  as  single  escheat ;  t^/^vt, 

§82. 

28.  Our  former  law  allowed  the  treasury  to  levy 
the  escheat  goods  summarily,  (1579,  c.  75,)  without 
hearing  the  person  denounced  upon  any  objections 
that  might  have  been  competent  to  him ;  but,  by 
the  later  practice,  the  King  never  retains  the  right 
^  of  escheat  to  himself,  but  makes  it  over  to  a  dona- 

tory, whose  gift  is  not  perfected  till,  upon  an  .ac* 
tion  of  general  declarator,  it  be  declared  that  the 
rebel's  escheat  has  fallen  to  the  crown  by  his  de- 
nunciation, and  that  the  right  of  it  is  now  transfer- 
red to  the  pursuer  by  the  gUl  in  his  favour ;  8.  Nov, 
What         1710,  Bortkurick.     Every  creditor,   therefore,  of 
a^burd«n     the  rebel,  whose  debt  was  contracted  before  rebel- 
upon  sin.    Uon,  and  who  has  used  diligence  before  declarator, 
^eat.         is  preferable  to  the  donatory ;  insomuch,  that  an 
arrestment  used   before  declarator,   thoagh  not 
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complete  by  a  forthcoming,  i»  efiectual  against  H*  &  88. 
him ;  19.  JPefr.  1667,  Gte».     But  the  escheat  camiot  What 
be  affected  by  any  debt  contracted,  nor  by  any  vo-  ^^JJJ^* 
luntary  deed  of  the  rebel  after  rebellion,  though  upon  ain. 
such  deed  has  been  granted  in  security  of  a  debt  ^^ 
prior  thereto ;  since  otherwise  the  rebel  would  have 
it  in  his  power  to  evacuate  the  escheat     Where 
the  rebel  was,  before  rebellion,  obliged  to  grant  a 
right  to  his  creditor,  the  right  granted  after  rebel- 
lion, in  consequence  of  the  prior  obligation,  is  not 
considered  as  voluntary ;  because  he  might  have 
been  compelled  to  it.     Voluntary  payment  by  the 
rebel,  before  declarator,  of  debts  contracted  before 
the  rebellion,  is,  from  the  favour  of  commerce,  sus^ 
tained  against  the  donatory ;  10.  Dec.  1673,  VeUch. 
The  right  of  escheat  is,  in  every  case,  burdened 
with  the  debt  of  that  creditor  on  whose  horning^ 
the  escheat  fell,  1598,  c.  148;  but  the  crown's 
power  over  it  is  not  restrained  in  favour  of  any 
other  creditor ;  1551,  c*  7  ;  1579,  c.  75. 

29.  The  rebel,  if  he  either  pays  the  debt  charged  Letters  of 
for,  or  suspends  the  diligence,  may  procure  letters  '*'"**'*''*• 
of  relaxation  from  the  horn ;  which,  if  published 

m  the  same  place,  and  registered  fifteen  days  there- 
after, in  the  same  register  with  the  denunciation, 
(1579,  c.  75.),  have  the  efiect  to  restore  him  to  his 
former  state ;  but  they  have  no  retrospect,  as  to 
the  moveables  already  fallen  under  escheat,  without 
a  special  clause  for  that  purpose. 

30.  The  rebel,  if  he  continues  unrelaxed  for  year  Liferent 
and  day  after  rebellion,  is  construed  to  be  civilly  csch^«t- 
dead :  And  therefore,  where  he  holds  any  feudal 
right,  his  superiors,  as  being  without  a  vassal,  are 
endded,  each  of  them,  to  the  rents  of  such  of  the 
lands  belonging  tp  the  rebel  as  hold  of  himself, 
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II.  6.  so. 

Liferent 
escheat. 


To  wiiom 
this  right 
falls. 


What  is 
compre- 
hended 
under  it 


during  aU  the  days  of  the  rebel's  natural  life»  by 
the  casualty  of  liferent  escheat ;  except  where  the 
denunciation  proceeds  upon  treason  or  proper  re- 
bellion, {lSS5j  c.  32.) ;  in  whidi  last  case,  the  lif^ 
rent  falls  to  the  King. 

SI.  The  liferent  escheat  of  an  apparent  heir  fidls 
to  the  superior  of  the  lands»  as  if  the  heir  were  en- 
tered ;  for  hu  neglect  ought  to  be  neither  profit- 
able to  himself,  nor  hurtful  to  his  superior*  The 
liferent  of  a  purchaser  of  lands  not  infeft  cannot 
fall  by  this  casualty ;  for,  till  his  right  be  corafde- 
ted  by  seisin,  he  can  have  no  superior :  The  rents, 
therefore^  of  such  lands,  while  the  rebel  is  unrelat- 
ed, fidl  to  the  King,  who,  by  the  rebellion,  has 
right  to  all  the  rebel's  moveable  estate  that  is  not 
apprc^riated  to  liferent  escheat;  28.  Mjf  1676, 
Menzies  eomtra  Kameiy,  In  feudal  rights  which 
require  no  seisin,  the  liferent  accrues  to  him  who 
would  have  been  superior  in  the  right,  had  it  re- 
quired seisin.  By  this  rule,  the  liferent  escheat  of 
a  widow  faaTing  a  right  of  terce,  or  of  a  husband 
having  a  right  of  courtesy,  fidls  to  the  superior  of 
the  lands  liferented,  (Hop$^  [jHbmm^,]  12L  Jwiy 
1692,  Maxwdl)  ;  and  the  escheat  of  ministers' 
glebes  and  stipends  to  the  King :  And  it  would  ap- 
pear that,  by  die  same  principle,  die  liferent  escheat 
of  a  liferent  tack  ought  to  fall  to  the  proprielor  of 
the  ground  from  whom  the  tack  flowed. 

32.  It  is  that  estate  only,  to  which  the  rebel  has 
a  proper  right  of  liferent  in  his  own  person,  that 
fells  under  his  liferent  escheat.  A  liferent  infeA- 
ment,  therefore,  or  a  liferent  tack,  when  assigned, 
fdls  not  under  the  assignee's  liferent  esdieat,  but 
his  single ;  because  the  assignee  haa  such  right  on- 
ly during  his  cedent's  Hfe,  not  his  own,  (IL  9.  \  84w) 
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H^QCe*  if  we  shall  auf^pcwe  the  liferent  of  the  sub-  XI-  &  3^ 
vassal  to  fall  firsty.and  then  that  of  the  vassal,  the  wi»t  u 
subvassal's  liferent,  after  it  has  accrued  to  the  va»-  hm^' 
sal,  muaC  make  a  part  of  that  vassal's  single  escheat^  undpit. 
and  so  goes  to  the  King ;  because  the  vassaPs  right 
to  the  subvassal's  liferent  does  not  depend  on  his 
own  life,  btit  on  that  of  the  subvassal :  But  if  the 
liferent  escheat  of  the  vassal  should  fell  first,  and 
thereafter  that  of  the  subvassal,  the  subvassal's 
escheat  must  go,  as  liferent  to  his  mediate  superior, 
who^  by  coming  in  the  place  of  the  immediate  one, 
has  the  same  right  to  the  subvassaPs  liferent  that 
such  immediate  superior  would  have  had,  if  he  had 
not  been  disabled  from  taking  it,  by  his  being  year 
and  day  rebel;  26.  FA.  1«23,  SibbaUs  24.  JtOj^ 

88.  Thonirh  neither  the  superior,  nor  his  dona-  l^ »  con. 
tory,  can  enter  mto  possession  m  consequence  of  without 
this  casualty,  till  decree  of  declarator ;  yet  that  de-  declarator. 
cree,  being  truly  declaratory,  has  a  retrospect,  and 
docs  not  so  properly  confer  a  new  right,  as  declare 
the  rig^t  formerly  constituted  to  the  superior,  by 
die  civil  death  of  his  vassal.    Hence,  all  charters  With  what 
er  heritable  bonds,  though  granted  prior  to  the  re-  j^^J^^^ 
hellion,  and  all  adjudications,   though   led  upon 
d^ts  contracted  before  that  period,  are  ineffectual 
against  the  liferent  escheat,  unless  seisin  be  taken 
thereon  fin  curmt  rebdUsms}  within  year  and  day 
of  the  granter^s  rebellion,  after  which  he  becomes 
emiiiarmonuuBi  2a  Nov.  1710,  LeL  AL  JJoy. 

34k  Here,  as  in  single  escheat,  no  debt  contract- 
ed after  rebellion  can  hurt  the  donatory,  at  what 
time  soever  the  diligence  thereupon,  or  the  rights 
graoDed  for  its  security,  may  have  been  completed ; 
nor  any  voluntary  right  granted  after  that  period, 
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II.  5.  34. 

ry*s  right 
not  com- 
plete till 
declarator. 

Rules  of 
preference 
betwiit 
gifts  of 
liferent. 


Difference 
betwixt 
liferent  es- 
cheat and 
other  ca- 
sualties* 


Simulate 
gifts  of 
escheat. 


though  in  security  or  satisfaction  of  prior  debts* 
Though  the  superior's  right  be  fully  established  by 
the  lapse  of  year  and  day,  yet  it  is  the  decree  of 
declarator  upon  the  gift,  which  first  vests  that  right 
in  the  donatory,  that  before  remained  with  the  su-» 
perior ;  see  19.  Jmie  1669,  Soot :  hence  in  a  com* 
petition  between  two  donatories,  the  gift  first  de- 
clared, though  last  in  date,  is  preferable.  Where 
neither  of  the  donatories  has  obtained  decree,  he 
is  preferred  whose  summons  was  first  executed ; 
31.  Jan.  1685,  L.  Benien.  All  other  things  being 
equal,  priority  in  date  is  the  rule  of  preference. 

35.  In  other  casualties,  as  ward,  non«entry,  re« 
cognition,  &c.  the  superior  is  not  obliged  to  ao* 
knowledge  any  right  affecting  the  feu,  which  is  not 
either  confirmed  by  himself,  or  established  by  law ; 
because^  where  the  casualty  arises  from  the  genuine 
nature  of  the  feudal  grant,  his  right  to  it  cannot  be 
impaired  by  any  fact  of  his  vassal :  But  liferent 
escheat  is  burdened  with  all  rights  granted  before, 
and  completed  in  the  course  of  the  rebellion^ 
though  not  confirmed  by  the  superior;  because 
that  casualty  is  not  so  natural  to  feudal  rights  as 
the  others,  and  is  only  superinduced  upon  the  feu-* 
dal  plan  by  our  special  customs. 

36.  Gifls,  whether  of  single  or  liferent  esdieat, 
when  granted  for  the  behoof  of  the  rebel  himself  are 
null,  as  being  simulate,  L  e.  intended  for  a  cover  to 
the  rebel  against  his  creditors;  1572,  c.  145.  This 
statute  presumes  simulation,  from  the  rebel's  being 
suffered  by  the  donatory  to  possess  the  escheat 
goods  by  himself  or  near  relations ;  yet  a  gift  may 
he  taken,  without  challenge,  directly  to  the  rebel's 
son,  if  such  son  can  prove  himself  creditor  to  his 
father :  Or  to  the  wife  .or  children  of  the  rebel, 
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from  considerations  of  compassion,  where  the  gift  H-  ^  36. 
bears  expressly  to  be  for  their  alimony  and  subsis-  Sunulaie 
tence;  Bank.  III.  t  S.  )28.     A  presumption  of  si-  ^^^ 

molation  also  arises  from  the  gifts  being  obtained  ■■ 

by  the  rebeFs  interest ;  but  this  may,  where  Uie 
donatory  is  creditor,  and  has  given  back-bond  to 
the  Exchequer  in  favour  of  the  rebel's  other  cre- 
ditorsy  be  elided  by  his  own  oath ;  12.  Dee.  167S, 
DickBon.  Not  only  second  donatories,  but  the  cre- 
ditors of  the  rebel,  may  object  simulation  against  a  - 
gift,  if  their  debts  were  ccmtracted  prior  thereto ; 
see  10.  Jatu  1712,  WkUe^  and  the  decisions  there 
r^krred  to.  The  rebel  himself  may,  after  relaxa^ 
tion,  be  constituted  donatory ;  but  such  gift  is  con- 
sidered simply  as  an  extinction  of  the  casualty  cofi- 
jksbme^  and  cannot  exclude  creditors  from  the  sub- 
ject of  the  escheat.  (1) 

37.  Disdamation  is  that  casualty  whereby  a  vas-  piadanui- 
sal  forfeits  his  whole  feu  to  his  superior,  if  he  dis-  ^^"* 
owns  or  disclaims  him  without  ground,  as  to  any 

part  of  it ;  22.  Jlf.  /.  2.  c.  63.  $  6.  9.  PUrpreeture  Purpres. 
draws  likewise  a  forfeiture  of  the  whole  feu  after  it,  ^""^' 
and  is  incurred  by  the  vassal's  encroaching  upon 
any  part  of  his  sup^ior's  property,  or  attempting 
by  building,  inclosing,  or  otherwise,  to  make  it  his 
own ;  R.M.L  2.  c.  74.  §1.8;  1600,  c.  5.  In  both 
these  feudal  delinquencies,  the  least  colour  of  ex- 
cuse saves  the  vassal.  (2) 

38.  All  grants  from  the  crown,  whether  charters, 
gifts  of  casualties,  or  others,  proceed  on  signatures 
which  pass  the  signet.  When  the  King  resided  in 
Scotland,  all  signatures  were  subscribed  by  him  ; 


(1)  See  Did,  V.  Etekeaif-^G^  ofJ^BeheaL 

^2)  See  Diet.  v.  Disdamatitm,— Superior  and  Vassal,  §  16. 
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1  \»  5^3^.  |;)ut^  on  ttie  ^ces^ipn  of  Jfiines  V I*  to  (b^  ^rown  qf 
Signet.  Eng^n^  a  cachet  or  s^&l  wa^  9ia4^  hf^vipg  th^ 
King'^  name  epgraved  on  it,  in  pursqance  of  an  act 
pf  the  Privy  Council,  4.  Jpril  1609»  with  which  ftll 
s^natures  were  to  be  afterwards  6eale<],  that  t^ 
I^ords.of  £xcheqi?er  were  empowered  tp  pa^;  fmd 
these  powers  are  transferred  to  the  Courf  of  E^- 
c^ifsquer,  ^hioh  was  e^U^blished  ift  ^ootlanc]  fiftf^ 
thf  union  of  the  two  kipg^Joms  in  1707,  (L  3,  §  VI.) 
(jrr^pts  of  higher  cpnseiyience,  as  remiasiq^s  of 
crin;ies,  gifts  proceeding  lipon  forfeiture,  apd  charf 
tei^fi  of  novo<^afn^8t  must  h^v^  the  King's  sigq-m%- 
nq^l  for  their  wf^rrs^nt. 
Great  seal.  39.  If  l8«d^  holding  (rf  th^  crow^  w^e  to  be  wn^ 
v^yedi  the  chaarler  pafise4i  b^P?e  the  m^ioq  of  |he 
](ingdop>$  in  1707)  b;  th^  gr^at  se^  of  Scoi^^ndi 
and  now  by  a  seal  substitute^  iq  pU^e  ther^f  fa^ 
17Q7,  c.  8.  $  34.  Grants  of  cbur^  4igi¥(ies, 
during  Ep^cc^iaey,  passed  also  by  th^  grei^;  seid ; 
and  the  ooQuxiissions  to  all  the  principal  ofBcers  ef 
the  crQwn^  as  Juatice^Clerk,  King's  Advocate^  8pr 
Ucitor^  &c  do  $0  at  this  day.  The  form  of  eKpe^ 
ding  chapters  wd^r  the  grei^t  e^al  i^^  distinelly  mt 
forth,  if.  Mm.  Pr*  8i6-adw  AU  rights  whi^k^  wbr 
jects  w^y  transmit  by  simple  assigpalion^  the  Ki^g 
Friyy  waL  transmits  by  the  privy  se|d ;  ^  gifts,  of  moveablM^ 
Quarter  or  of  casualties  that  require  no  seisin.  Tlie  <yw^ 
^^^*  ter  seal,  otherwise  called  tb^*  teatimoiuiil  of  ihe 

great  seal,  is  appended  to  gifte:  of  tuloary,  commis- 
siwfi  of  brieves  isBt^ng  fpom  the  ChaaeeiTv  and 
letters  of  presentation  to  lands  holding  of  a  snb- 
ject^  chatters  proceeding  upcmi  fipi^feiture,  bastardy, 
or  ultimua  hares.  While  the  pi^actice  continued 
of  writing  charters,  and  their  precepts  of  seirin, 
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upon  Separate  parchoieDti,  this  seal  was  appaaded  H*  &  89. 

to  precepts  proceedii^  on  such  charters  as  had  Quitfier 
passed  the  grevit  seal. 


MMMMMMMUMM 


40.  Seals  are  to  royal  grants  what  subscription  The  use  of 
is  to  Ti^ts  derived  from  subjects,  and  give  them  "^"^ 
anthovity :  Th^y  serte  also  as  a  cheek  to  gifts  pro- 
cured (fnftmj'tieifie  vei  nbrefUme)  by  concealing  the 
truth}  or  expressing  a  falsehood ;  for,  where  this 
appeiu^  the  gift  may  be  stepped  before  passing 
tl^  seals*  though  the  signature  should  hav«  been 
^^gned  by  the  King.  By  1672,  &  7,  all  rights 
pasamg  under  the  great  or  privy  seal  must  be  regis* 
ter^  in  the  registers  of  the  great  or  privy  seal  rt^ 
fffitl^ve^  before  appendmg  the  seal  *  (1) 


TIT.  VI. 

OF  THE  RIGHT  WHICH  THE  VASSAL  ACQUIftES  BY 

GETTING  THE  VEU. 

Ukdbr  the  dommum  utile  which  the  vassal  ac-  JDomtntwii 
quires  by  the  feudal  right,  b  comprehended  the  *^' 
property  of  whatever  is  consklered  as  part  of  the  whit  is 
lands»  whether  of  houses,  woods,  inclosvres,  &c.  ^Jf^ 
above  ground ;  or  of  coal,  limestone,  minerals,  &c.  under  it. 
under  grround     Mills  have,  by  the  generality  of  MiUi. 
our  lawyers^  been  deemed  a  separate  tenement,  and 

*  See  a  defect  in  the  form  of  expeding  chertjen  pointed  out  in 
SkcHon  CoieBf  p.  65.  Note  *  ^  now  ren^edied  by  A.  S.  11.  JFtb, 

1S06. 

■       -     - 

(1)  SeeDkt.  V.  Gift  of  Bagtartfy^^f  EKhetU-^f  Fhrftkure^ 
of  Ncn-entry'''^  Ward, 
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II.  ^  1.  SQ  QQt  carried  by  a  charter  and  dispositioD,  without 
Bfilk.  either  a  special  clause  conveying  mills,  or  the  erec* 
tion  of  the  lands  into  a  barony.  It  inust  be  ad- 
mitted that  a  mill  is  capable  of  being  made  a  sepa- 
rate tenement,  by  separating  it  from  the  lands  by 
a  disposition,  since  it  is,  in  that  case,  susceptible  of 
a  seisin;  but,  before  such  separation,  it  is  entirely 
gucBsiio  vobtniaiisj  whether  it  will  be  carried  by  a 
conveyance  of  the  lands :  And  it  is  certain,  that  if 
a  proprietor  builds  a  mill  on  his  own  lands,  it  will 
be  carried  by  his  entail,  or  by*  a  retour,  without 
mentioning  it  *•  (1)  If  the  lands  dbponed  be 
astricted,  or  thirled  to  another  mill,  the  purchaser 
is  not  allowed  to  build  a  new  corn-mill  on  his  pro- 
perty, even  though  he  should  offer  security  that  it 
shall  not  hurt  the  thirle ;  which  is  introduced  for 
preventing  daily  temptations  to  fraud ;  Fac^  CotL 
54. 
Dovecotes.  2.  Proprietors  are  prohibited  to  build  dovecotes, 
unless  their  yearly  rent,  lying  within  two  miles 
thereof,  extend  to  ten  chalders  of  victual;  1617, 
c.  19  f :  All  dovecotes  are  presumed  to  have  been 
built  before  this  prohibition,  if  the  contrary  be  not 
proved.  A  purchaser  of  lands  with  a  dovecote  is 
not  obliged  to  pull  it  down,  though  he  should  not 
be  qualified  to  build  one  in  terms  of  the  act ;  but 
if  it  becomes  ruinous,  he  cannot  rebuild  it;  19.  Jan. 

*  The  Court  found,  that  mills  were  osrricd  by  •  disposition  of 
the  lands  with  parts  and  pertinents;  17.  Jwie  1777,  2?om ;  I>kL 
iv.  t).  Part  and  PertinaU. 

f  An  additional  dovecote  may  be  built  for  every  additional  ten 
chalders  of  victual ;  3.  Jufy  1758,  JSrodis/jreported  in  Foe.  CoH  i. 
83;  SSIk.  No.  1.  v.  DovtcoUi  and  in  £U.  DmM.  18.  Vid^BtrnkU 
b.  il  tit.  3.  $  167. 

(1)  See  Z>u^.  V.  AfiA 
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1781»  Kinlock.{l)    The  right  of  brewing,  though  IL  6.  2. 
not  expressed  in  the  grant,  is  implied  in  the  nature  Right  of 
of  property,  (P.  Fak.  14.) ;  as  are  also  the  rights  of  ^"^.°g' 
fishing,  fowling,  and  hunting,  in  so  far  as  they  are 
not  restrained  by  statute.     Steel-bow  goods,  t.  e.  StoeUbow 
corns,  straw,  cattl^  or  instruments  of  tillage,  do*  ^^^^^^ 
livered  by  a  landlord  to  the  tenant  upon  his  entry, 
for  the  like  in  quantity  and  quality,  to  be  redeli- 
vered to  him  at  the  end  of  the  lease,  pass  with  the 
lands  to  the  purchaser,  if  the  purchase  be  made  by 
a  rental ;  for  as  the  tenant  has  been  thereby  en- 
abled to  give  a  higher  rent,  for  which  the  pur- 
chaser is  presumed  to  pay  a  just  price,  the  pur- 
chaser would  lose  that  very  rent  for  which  he  has 
paid,  if  the  steel-bow  goods  were  not  esteemed  part 
of  his  purchase  :  But  in  a  bargain  which  is  made 
without  reference  to  a  rental,  the  steel-bow,  which 
is  in  itself  a  moveable  subject,  is  not  carried  by  the 
disposition. 

3.  There  are  certain  rights  naturally  consequent  jUgaBa. 
on  property,  which  are  deemed  to  be  reserved  by 
the  crown,  as  regalia^  unless  they  be  specially  con- 
veyed.    Gold  and  silver  mines  are  of  this  sort :  Gold  and 
The  first  universally :  and  the  other,  where  three  ^^^^ 
halfpennies  of  silver  can  be  extracted  from  the 
pound  of  lead,  1424,  c.  12,  (three  halfpennies  in 
the  reign  of  James  I.  were  equal  to  about  two  shil- 
lings five  pennies  of  our  present  Scots  money,  ac- 
cording to  Mr  Ruddiman ;  Pref.  to  Diplonu  Scot. 
p.  82).     These  were,  by  our  ancient  law,  annexed 
to  the  crown ;  but,  by  an  unprinted  act,  1592, 
No.  12,  (2)  they  are  dissolved  from  it ;  and  every 


nunei. 


(1)  See  Dki  ▼.  Dovecote, 

(2)  Now  printed  in  Acta  Pari.  vol.  iii.  p,  od(><-6j8. 
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fishing. 


Forestry. 


Beapuh- 
Bub  now 
Mier  ne> 
goBa. 


freeholder,  (that  is,  as  to  this  question,  every  pro* 
prietor,  though  he  should  hold  bis  lands  of  a  sub- 
ject, (8»  Dec.  nS9,  £).  JrgyU^)  is  entitled  to  a  grant 
of  the  mines  within  his  own  lands,  with  the  burden 
of  deliTering  to  the  crown  a  tenth  of  what  shall  be 
brought  up ;  12.  Jan.  1760,  E.  Bapdwu  This  un- 
printed  statute  mentions  also  tin  and  copper  laiaes, 
as  if  these  were  infer  regaHa.  (1) 

4.  Salmonrfishing  is  likewise  a  right  understood 
to  be  reserved  by  the  crown,  if  it  be  not  expressly 
granted ;  but  forty  years'  possession  thereof  where 
the  lands  are  either  erected  into  a  barony,  or  grant- 
ed with  the  general  clause  of  fishings,  establishes 
the  full  right  of  the  salmon-fishing  in  the  vas- 
sal *•  {ft)  A  charter  of  lands,  within  whieh  any  of 
the  King's  forests  lie,  does  not  carry  the  pr<^rty 
of  such  forest  to  the  vassal.  In  charters  granted 
with  the  right  of  a  free  forestry,  the  vassal  was  en* 
titled  to  the  privileges  belonging  to  a  King's  forest, 
which  see  in  1593,  e.  128 ;  1594^  e.  210.  These 
were  so  grievous  to  the  neighbouring  prc^i^ors, 
that  the  Court  of  Session  gave  their  opinion  fof  ap* 
plying  to  the  crown  against  the  future  erecti<m  of 
hmds  into  a  forestry ;  24.  Jme  1680,  Af.  Micie.  (S) 

5.  All  the  subjects  which  were  by  the'  Roman  law 
accounted  respMuuB^  as  rivers,  highways,  ports, 
&€.  are,  since  the  introduction  of  fens,  held  to  be 

-.  *  The  statutes  whidi  regulate  salaooDrfislung  aw,  1484^  «.  11 ; 
1424^  c.  35 ;  1477,  c.  74;  1489,  e.  15.  Dispositions^  with  parts 
and  pertinents,  give  a  right  to  tront-fishing  in  an  adjacent  jnreri 
Fac.  CoB,  ix.  5. 


(1)  See  DieL  ▼. 

(S)  Qee  DkL'T.  Sakum^FMng, 

(3)  See  Dkt,  v.  Fwwi. 
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Mar  reftJiMf  or  im  patrimomo  prindpia  * ;  and  i^-^  ^* 
hence  encroachment  upon  a  highway  is  said  to  ii^-  Right  of  a 
fer  parpresture ;  IL  M.L2.c.'74>.§  1.    No  person  ^^1 
has  the  righ(  of  a  free  port  without  a  special  grant, 
which  implies  a  power  in  the  grautee  to  levy  an^ 
chorage  and  shore  dues,  and  an  obligation  upon 
him  to  uphold  the  port  in  good  condition.   In  this 
class  oF  things,  our  forefathers  reckoned  fortalices, 
or  small  places  of  strength,  originally  built  for  the 
defence  of  the  country,  either  against  foreign  in- 
vasions, or  civil  commotions ;  but  these  now  pass 
with  the  lands  in  every  charter. 

6b  The  vassal  acquires  right  by  his  grant,  not  Pertinents 
only  to  the  lands  specially  contained  in  the  charteis 
but  to  those  that  have  been  possessed  forty  years 
as  pertinent  thereof.  But,  1.  If  the  lands  in  the 
grant  are  marked  out  by  special  limits,  the  vassal 
is  circnmscribed  by  the  tenor  of  his  own  right, 
which  ^Lcludes  every  subject  without  these  limits 
from  being  pertinents  of  the  lands ;  It.  Nov.  1671, 
Ymmff.  2.  A  right  possessed  under  an  express  in^ 
feftment  is  preferable,  ctBieris  parilms,  to  one  pos- 
sessed only  as  pertinent.  3.  Where  neither  party 
is  infeft  per  expreuum^  the  mutual  promiscuous 
possession  by  both,  of  a  subject  as  pertinent,  re- 
solves into  k  commonty  of  the  subject  possessed ; 
But  if  one  of  the  parties  has  exercised  all  the  acts 
of  property  of  which  the  subject  was  capable,  while 
the  possession  of  the  other  was  confined  to  pastu- 
rage only,  or  to  casting  feal  and  divot ;  the  first  is 
to  be  deemed  sole  proprietor,  and  the  other  to  have 
merely  a  right  of  servitude^  ( 1 ) 

*  JCO.  p.  99. 

(1)  See  DitU  ▼.  Pari  and  Pertmrnt^ — AeoBgmfrimm  9§qaUw  prvu 
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11, 6.  7.  7.  As  barony  is  a  iMMmm  mnwermMi^  and  unites 
Privii^es  the  Several  parts  contained  in  it  into  one  indiYidnal 
'*^^^'  right,  the  general  conveyance  of  a  barony  carries 
with  it  all  the  different  tenements  of  which  it  con«- 
sistSy  thougfa^ey  should  not  be  specially  enume- 
rated, (and  this  holds  even  without  erection  into  a 
barony,  in  lands  that  have  been  united  under  a 
special  name ;  28.  March  1622,  Lard  BorihMoicL) 
Hence,  likewise,  the  possession  by  the  vassal  f)f 
the  smallest  part  of  the  barony-lands  preserves  to 
him  the  right  of  the  whole.  The  privilege  of  bor 
rony,  though  it  carries  no  right,  of  itself,  to  ther»- 
ffoliOi  without  a  special  grant,  has  the  effect  to 
transmit,  from  the  bM*on  to  his  heir  or  successor, 
such  of  them  as  the  baron  himself  had  formerly  a 
right  to ;  15.  Jan.  1668,  E.  Argyll. 
Baron  8.  The  vassal  is  entitled,  in  consequence  of  his 

court.        property,  to  levy  the  rents  of  his  own  lands,  and 
to  recover  them  from  his  tenants  by  an  action  for 
rent  before  his  own  court ;  and  from  all  other  pos* 
sessors  and  intromitters,  by  an  action  of  mails  and 
duties  before  the  sheriff.    He  can  also  remove  from 
his  lands  tenants  who  have  no  leases,  and  he  can 
Tack  or     grant  tacks  or  leases  to  others.    A  tack  is  a  con- 
'^^^'         tract  of  location,  whereby  the  use  of  land,  or  any 
other  immoveable  subject,  is  set  to  the  lessee  or 
tacksman  for  a  certain  yearly  rent,  either  in  mo- 
ney, the  fruits  of  the  ground,  or  services.      It 
ought  to  be  reduced  into  writing,  as  it  is  a  right 
Verbal       Concerning  lands.     Tacks,  therefore,  that  are  gL- 
**^^'  yen  verbally,  to  endure  for  a  term  of  years,  are 

good  against  neither  party  for.more  than  one  year ; 
16.  July  1636,  Keiih*.     An  obligation  to  grant  a 

•  Dkf,  iii.  322. 
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tack  is  as  effectual  against  the  granter  as  a  formal  H-  £•  S. 
tack  ♦.     A  liferenter,  having  temporary  property  Verbal 
in  the  fruits,  may  grant  tacks  to  endure  for  the  !!?...:..,._ 
term  of  his  own  liferent. 

9.  The  tacksman's  right  is  limited  to  the  fruits  What  is 
which  spring  up  annually  from  the  subject  set,  ei-  {^  ^i,^ 
ther  naturally,  or  by  the  industry  of  the  tacksman ;  ngjjt  of 
he  is  not,  therefore,  entitled  to  any  of  the  growing 
timber  above  ground,  and  far  less  to  the  minerals, 
coal,  clay,  &c,  under  ground,  the  use  of  which 
consumes  the  substance ;  1 5.  Feb,  1688,  Colquhoun  f. 
Tacks  are,  like  other  contracts,  personal  rights  in  Tacks, 
their  own  nature,  and  consequently  ineffectual  a-  ^^^j"^ 
gainst  singular  successors  in  the  lands,  whose  right  penonal, 
reaches  to  the  removing  of  tenants  from  their  own 
property,  notwithstanding  any  tack  they  may  have 
got  from  the  former  proprietor.     To  make  tacks 
real,  they  were  sometimes  executed  of  old  in  the  f^  ^^, 
form  of  charters,  and  perfected  by  seisin ;  but  all  respects 
tacks  were,  by  1449,  c.  17,  for  the  encouragement  '^  "«^**' 
of  agriculture,  declared  effectual  to  the  tacksman 
for  the  full  time  of  their  endurance,  into  whose 
hands  soever  the  lands  might  come. 

10.  To  give  a  written  tack  the  benefit  of  this  sta-  RequUites 
tute,  it  must  mention  the  special  tack-duty  payable  ^l  "^ 
to  the  proprietor,  which,  though  small,  if  it  be  not 
elusory,  secures  the  tacksman ;  and  it  must  be  fol-  ^^  ™^^ 
lowed  by  possession,  which  supplies  the  want  of  a  ed  by 
seisin :  If  therefore  the  setter  (or  lessor)  shall  be  •««on  ? 

•  JSSOk.  Tack,  Ho.  9 ;  Fae.  CoU.  bu  33 1  Ibid,  xl  126. 

t  So  found  as  to  coal,  Fae.  CdL  W.  67.  (p.  307.) ;  shell-marl, 
Ihid,  Tii.  No.  9;  sea-ware,  Ibid,  x.  171 ;  and  saugh  or  willow  trees, 
of  a  large  site.  Ibid,  12.  260.  Found,  that  a  tenant  could  not  set 
up  an  alehouse  on  his  fann,  unless  allowed  by  his  tack ;  Ibid,  viii. 
324. 
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II.  6.  la  dirested  of  the  property  before  the  term  of  the  te* 
Requisites  nant*s  entry,  the  tack  is  not  good  against  a  sii^^ 
^^         lar  successor ;  for  a  tenant  can  have  no  possession 

"-^  on  his  tack  till  that  term ;  DirL  846  •.     If^  a  tack 

does  not  express  the  term  of  entry,  the  entry  will 
commence  at  the  next  term  after  its  date,  agree- 
ably to  the  rule,  Qftad  puri  ddjetutj  ptiBsmti  die 
debetur.     If  it  does  not  mention  the  ish,  i.  e.  the 
term  at  which  it  is  to  determine,  it  is  good  Ibr  one 
year  only ;  but  if  the  intention  of  parties  to  cotiti<- 
nue  it  for  more  than  one  year  should  appear  fitei^ 
any  clause  in  the  tack,  e.  g.  if  the  tenant  should  be 
obliged  to  lead  annually  a  certain  quantity  of  coals, 
it  is  sustained  for  two  years  as  the  mtninnim;  '^ 
Nov,  1787,  RidpaOi,    Tacks  granted  to  perpetuity, 
and  the      or  with  an  indefinite  ish,  have  not  the  benefit  of 
bl^dXte.  *«  statute;  GUm.  June  1666,  DoMef.    It  a  tack 
has  die  essential  characters  of  a  contract.  It  Is  elTec- 
tual  against  the  granter  and  his  heirs,  though  it 
should  have  none  of  the  solemnities  necessary  to 
bring  it  within  the  statute,  e.  g.  though  it  were 
granted  for  perpetuity;  (26.  Julp  1681,  CrwfOon^J 
or  were  not  clothed  with  possession. 
IVuslts  of         11.  Though  this  act  mentions  only  tacks  of  land, 
mills ;        custom  has  by  analogy  extended  it  to  tacks  of  mills, 
and  of       sahnon-^fishings  and  collieries,  all  which  are  sub- 
^|?!y       jects,^mdb  annexa :  but  tacks  of  houses  within  bo- 
i«ttgh.        rough  do  not  fall  within  the  act,  because  these  are, 
by  the  more  common  practice,  set  from  year  to 
year;  (1)  F.  5.  Feb.  1680,  /2ae,  cited  in  Dictionary^ 

>    VidB  BdC»  CMes  (1790.69)  «.  ErUtOr  Vo.  6.  Reversed  on 
appMUi  &  JS*«6.  1794. 
t  SoeFmcCoB.  iii  1221 

(1)  It  is  now  held,  that  the  statute  protects  leases  of  urban  taoe- 
ments  equally  aa  tacks  of  land  or  other  heritable  subjects,  Waddett 
▼.  Brown,  10.  Dec.  1794;  Maanihur  v.  Simpiony  &  July  1804w 

1 
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vol.  ii.  p.  417  *.    The  statute  does  not  defend  the  H.  a  11. 
tacksman  against  the  landlord's  superior,  when  the  Tacks  of 
fee  opens  to  him  by  non-entry ;  for  the  superior  is  "'"*•, 
not  bound  to  regard  any  deed  of  his  vassal  not 
consented  to  by  himself;  but  upon  the  heir's  entry, 
the  tacksman's  right,  which  before  lay  dormant,  re- 
vives, and  continues  for  as  many  years  as  the  tack 
had  to  run  when  he  was  first  excluded.    The  same 
doctrine  obtained  in  ward. 

IS.  If  the  tack-doCy  be  made  payable,  not  to  the  Retention 
setter  himself,  but  to  one  of  his  creditors ;  or  if  the  Lj^^^. 
tacksman  be  allowed  retention  thereof,  by  his  lease,  suiar  luc. 
in  payment  of  a  debt  due  to  himself  by  the  setter,  <=«^"- 
such  clause  is  unavailable  against  singular  succes- 
sors f*;  for  the  statute  was  <Hily  designed  to  secure 
tacksmen  in  their  possessions,  not  the  creditors  to 
whom  the  tack-duty  might  be  made  payable.  The 
contrary  doctrine  would  render  tacks  equal  to  rights 
of  wadset,  and,  consequently,  as  tacks  need  not  be 
regbtered,  would  destroy  the  security  intended  for 
purchasers  by  the  records.  Singular  successors, 
therefore,  can,  in  such  case,  sue  the  tacksmen  for 
the  duties  contained  in  their  tacks ;  but  where  the 
tacksman  himself  is  the  creditor,  the  clause  of  re- 
tention will  defend  him  as  to  all  tack-duties  pr^or  to 
litiscontestation, or  other  legal  interpellation ;  Falc. 
voL  i.  240.  Tacks,  being  quodammodo  real  rights, 
entitle  the  tacksman  to  an  action  of  mails  and  du- 
ties or  of  removii^,  against  possessors ;  ajid  if  he 
has  been  seyen  years  in  possession  upon  his  tack, 
he  has  the  benefitof  a  posse^ory  judgment,  where- 
by he  may  continue  his  possession,  even  against  - 

111  V 

«  Contrary  found,  i'Sn;.  CoU.  «,  142;  IML  zS.  473. 
t  Vidt  Ok  Taek,  No.  6. 
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IK.  &  l:!.  one  having  a  preferable  right,  till  his  tack  be  fur- 
Tacks  are   mallv  reduced ;  IV.  1.  25. 

j^  13.  Tacks  necessarily  imply  a  delectus  personm, 
a  choice  by  t^e  setter  of  a  proper  person  for  his  te- 
nant. Hence  the  conveyance  of  a  tack,  which  is 
not  granted  to  assignees,  is  ineffectual  without  the 
landlord's  consent  *.  (1)  A  right  of  tac)^  though 
it  be  fieritable,  falls  under  the  jus  maritij  because 
it  cannot  be  separated  from  the  labouring  cattle 
and  implements  of  tillage,  ^hich  are  moveable  sub- 
jects; Jan,  173i,  Hume.  (2)  A  tack,  therefore, 
granted  tp  a  single  w/wnan,  falls  by  her  marriage ; 
because  the  m|urrj#ge,  which  is  a  l^al  conveyance 
thereof  to  the  huslmid,  cannot  be  annulled  f  •  This 
implied  exclusion  of  assignees  is,  however^  limited 
to  voluntary,  and  does  not  extend  to  necessary 
assignments,  as  an  adjudication  of  a  tack  by  the 
tacksman's  creditor ;  but  a  tack,  expressly  exclu- 
ding assignees,  cannot  be  carried  even  by  adjudi- 
liferant  cation ;  Faic  vol.  i.  217.  Liferent  tacks,  because 
^^^'''l^  they  import  a  higher  degree  of  right  in  the  tacks- 
man than  tacks  for  a  definite  term,  may  be  assigfi* 
ed,  unless  assignees  be  specially  excluded :  Theses, 
therefore,  when  granted  to  a  woman,  dp  not  iall 

•  Tac  CoH  z.  90;  zii,  95  and 22.%  also  appendix  to  toI.  ziL 
p.  7.  Hm  landlord  alone  can  olject  to  the  aatignment;  ^ic.  CUt 
zii.  No.  IL 

t  The  contnupr  found»  Foe  CSp£L  ri.  17(li 


(1)  But  this  docs  not  apply  to  leaiet  of  uilMn  tenemaits,  wliidi 
are  aarfgnaMf  without  the  landlord's  oonsent ;  AUtiimm  ▼.  Btt¥f, 
7.  Jon.  174B;  Aatkffim  ^i.  Akfof^hr  a94  fBbr,  la  J^  1811. 

(2)  There  seems  to  be  some  inacciufcy  hefCi  in  statiiig  that  the 
right  ofttA  falls  under  thejiu  wuaritL  The  yearly  profits,  indeed^ 
like  the  rsnts  of  heritable  property,  frll  upder  the  jiu  wunHf  but 
the  right  itf  todi  itself  belongs  ezclusirely.to  the  wife^  and  caimoi 
be  attached  by  the  husband  or  his  creditors. 
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by  marriage,  though  Craig  asserts  the  contrary,  ^^'^'  ^^ 

279.  §  6.  Tiid^mm 

14.  It  is  not  a  fixed  point,  whether  u  tacksman  ^ 

may  subset  the  lands,  without  an  express  power  of 

snbsetting.  Lord  Stair,  (IL  9.  $  23,)  and  Macken- 
zie, (A.  t)  affirm  he  cannot ;  but  it  was  adjudged, 
{Hare  965^)  that  he  might,  even  where  the  tack 
excluded  assignees  per  expre$8um ;  fer  more  ought 
he  to  have  this  power  where  the  exclusion  of  as*- 
signees  is  only  implied  *•  A  subtack  requires  the 
same  solemnities,  and  has  the  same  effects  as  a 
principal  tack.  It  defends  against  singular  sneoes-  Efieetofa 
sors ;  and  the  principal  tacksman  cannot,  by  re-  '^''>*^^ 
nouncing  his  tack  to  the  setter,  hurt  the  right  of 
the  subtacksman.  An  assignee  to  a  tack  is  per- 
stmally  liable  to  the  setter,  not  only  for  the  <?urrent 
tack-dudes,  while  his  ass^hation-  subsists,  but  for 
those  that  remained  unpaid  at  the  date  of  the  assig- 
aation ;  for  he  comes  in  the  place  of  the  cedent,  or 
principal  tacksman,  and  so  is  bound  as  fully  as  hef ; 
yet  without  extinguishing  the  obligations  under 
which  the  cedent  himself  was  laid  by  the  ori^nal 
tack.  A  subtacksman  may  pay  his  tack-duty  to 
the  principal  tacksman  whose  tenant  he  ia  ;  but  the 
setter  is  preferable  on  it,  in  as  finr  as  it  remains  un- 
paidy  in  a  competition  with  the  othor  creditors  of 
the  principal  tacksman;  81.  Jan*  1665,  AsukT" 

(1) 


*  The  power  of  subsetting,  without  spedal  paction,  was  denied 
nadcr  a  leaae  of  nineteen  jean,  IM*  iz.  No.  17,  and  under  one 
«C  twcntj-onc  jtan,  Ibid,  zii.  SSS^  but  admitted  where  the  en. 
dimnoe  of  the  leave  was  tfahrty-eight  yean;  IbicL  x«  117.  See 
Ihid.  V.  50. 

f  Fae.  C€lL  wl  255. 

(1)  See  Did.  ▼.  Tad.  Seealso  A0  on  Leaae$,  and  Am't  Zee- 
taret,IL45a 

nS 
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II.  6.  15. 

Tacit(i^ 
location, 


tfNtfMMMiWWWU 


hdB  no 
plaeein 
jadicial 
tacks. 


Rentals. 


15.  If  neither  the  setter  nor  tacksman  shall  pro- 
perly discover  their  intention 'to  have  the  tack  dis- 
solved at  the  term  fixed  for  its  expiration,  they  are 
understood,  or  presumed,  to  have  entered  into  a 
new  tack  upon  the  same  terms  with  the  former, 
/•  14.  be  conuL  g  which  is  called  iacUrelocaiicmy  and 
continues  till  the  landlord  warns  the  tenant  to  re- 
move»  or  the  tenant  renounces  his  tack  to  the  land- 
lord :  This  obtains  also  in  the  case  of  moveable 
tenants,  who  possess  from  year  to  year  without 
written  tacks..  In  judicial  tacks  set  by  the  Court 
of  Se8sion,^where  cautioners  are  always  interposed, 
tacit  relocation  cannot  subsist  on  the  same  footing 
with  the  written  tack  $  because  the  cautioners  in 
these  tacks  are  loosed  firom  their  engagements  at 
the  expiration  of  the  term  to  which  diey  had  bound 
themselves;  neither  is  there  any  deed  of  the  Court, 
by  which  their  consent  to  continue  such  tack  can 
be  inferred ;  for  they  are  not  in  use  to  warn  their 
tacksman  to  remove.  Judicial  tacksmen  are  there- 
fore accountable  as  factors  after  the  expiration  of 
their  tacks;  Dec.  1719,  Beikme.  (I) 

16.  Rentals  (now  seldom  used)  were  a  sort  of 
liferent  tacks,  {org.  1587,  c.  68^}  granted  jcither  to 
the  lineal  successors  of  the  ancient  possessors,  or 
to  those  whom  the  landlord  designed  to  favour  as 
such,  for  an  easy  or  favourable  tack-duty.  These 
tacksmen  had  the  name  of  kincUy  tenants  or .  ren^ 
taUers ;  and  at  their  entry  they  paid  a  certain  sum, 
as  at  present,  to  the  landlord,  for  their  right,  more 
or  less,  according  to  the  custotn  of  the  barony.  If 
the  rental  was  not  delivered  in  writing  to  the  ren- 
taller,  it  could  not  operate  against  the  landlord's 


(1)  Sec  as  to  tacit  relocation,  Did,  t.  Taek^  5  14. 
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singular  successors ;  but  an  eorolineBt  of  the  te-  ^^  ^  ^^ 
nant  as  a  rentaller,  in  the  landlord's  rental  book,  Rentak. 
was  effectual  against  the  landlord  himself,  and  his 
heirs.     A  rentaller,  who  assigned  his  right  without  A  rattuu 
the  landlord's  consent^  was  punished  for  his  ingra-  aadgni, 
titude  by  the  forfeiture  of  his  rental ;  whereas,  in  ^^^  , 

•^        -         .  .  /.     *.  .  i_  .  hw  rental 

common  tacks,  there  is  no  forfeiture,  the  assigna- 
tion is  only  null,  except  in  the  case  of  an  assigna- 
tion by  marriage,  which  is  explained  above,  §  IS. 
Where  the  rental  was  granted  to  the  rentaUer  per-  How  long 
sonally,  it  was  found  to  last  only  during  the  joint  ^^ae. 
lives  of  the  setter  and  rentaUer,  (5.  July  1625,  Ap- 
ton) ;  contrary,  both  to  the  nature  of  liferent  tacks, 
and  to  the  opinion  of  V.  Stair,  II.  9.  20.  Where 
it  was  granted  to  the  rentaUer  and  his  heirs,  itde- 
termined  upon  the  death  of  the  first  heir,  (18. 
March  16S8,  AhanMjh)  conformable  to  ^  14.  C  db 
mnfi'.  (1) 

17.  In  tacks  of  land,  the  setter  is  commonly  Ob^vj^a 

^   upon  the 

bound  to  put  aU  the  houses  and  office*houses,  ne-  setter  in 
cessary  for  the  £&rm,  in  good  condition  at  the  te-  ^^!^ 
nanf  s  entry ;.  and  the  tenant  must  keep  them,  and 
leave  them  so  at  his  removal  *. '  But  in  tacks  of 
houses,  the  setter  must  not  <nily  deUver  to  the  te»  '^  ^^s  ^ 
nant,  the  subject  set,  in  tenantable  repair  at  his  en-   ^"^"^ 
try,  but  uphold  it  in  that  repair  during  the  whole 
years  of  the  tack ;  and  if  it  should  become  insnflB- 
dent  before  the  ish,  though  without  the  setter's 
fault,  the  tack-duty  must  either  be  entirely  remit- 
ted, or.  suffer  an  abatement,  in  proportion  to  the 

•  See  Fac  ColL  xii.  100. 

(1)  See  as  to  rentab,  Did,  v.  Tacht  §  2. 
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Ihe^if*  danuige  susftained  by  the  tenant;  2.  Jan.  166T, 
ObUgt-      BmmUm;  P.  FiBto.  10*. 

uTelii^..       1».  A  tenant,  if  hb  landlord  should  reTase  the 
nnii;        victual-reiiti  when  offeted  in  due  time,  is  liable  only 
""""""^    gir  tii^  prices  as  fixed  for  the  sheriff-fiars  of  that 
year ;  bnt  if  he  has  not  tittieoasly  ofiered  his  rent 
in  kind,  he  must  pay  die  value  at  the  ordinary 
prices  of  the  country ;  and,  over  and  above,  make 
good  to  the  betitor  the  damages  incurred  by  htm 
through  dM  not  delivery,  if,  e.  p.  he  should  be  there- 
by disabled  firom  performing  b  conti^atft  wilth  a  mer- 
chant to  #hom  he  had  sold  bis  fiirms.    If  th^  in- 
clemency of  the  we&thei*,  inund^bu,  or  calamity  of 
war,  Aould  have  brought  u^oti  the  cmp  an  extra- 
in  cuo  of  ordKnary  damage  (fiht$  qumn  it^eiijMejJ  die  land- 
itcn% ;    j^^  j^,  Hj^^^ji^  Rj6tata  law,  no  daim  for  any  part 

of  th^  tafck^duty :  If  the  daMige  ^ras  more  mode- 
rate, he  might  exact  the  full  rent,  L  25.  §  6.  locaiL 
It  is  no  where  defined  what  degree  of  sterilify  or  de- 
vostadufn  makes  a  h>ss  not  to  be  borne,  bbt  the  ge- 
neral rule  of  the  Roman  law  seems  to  be  made 
ours,  by  Difi.  108.  (1)  Tenants  are  obliged  to 
u  to  pub-  I^y  i'^  cesses  or  publie  bnrdehs  to  which  they  are 
lie  bms.  not  expressly  bound  by  thefr  ta^ks :  but  die  law  it- 
self di  vides'the  burdens  tt  the  s<ArooImaster^s  Salary 
equally  betw^eli  the  propHetdr  and  bis  tenants ; 
10M^  t.  26  f  .  Clauses  were  formerly  thrown  into 
most  tacks,  oblrgfng  tentfMs  to  servtcib  indefinitely, 
under  the  name  of  arrfage  andt^arHage,  or  services 
us^d  and  ntcnnUt;  but  by  di^  itti  dbolfshing  ward- 

*  See  ftnother  case  of  implied  stipulAtion  ih  a  tack,  Fac,  CoH  xii. 
No.  141.     See  also  IImU  lii.  839. 

f  And  4S.  Geo,  III.  c.  54.  (  S.  The  feaine  division  takes  place 
in  assessments  for  poor's  rates,  1663,  16. 

* 

(I)  Sec  Diet,  V.  Pencuhm. 
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holdiDgs  %  teuKOk  ore  exempted  fron  all  servicer  n*  s.  18: 
that  shall  not  be  spepiaJly  inenticmed,  either  in  their  tmgt^ 
tacks,  or  ID  a  separate  wrking,  exeepC  mill-ser^ces)  ^"^ J^. 
whiob  continue  as  ihrmerly.  mi^-.^>. 

19.  Taoks  may  be  emeuated  daring  then*  cur-  ^J^^  % 
rency,  1.  In  the  same  manner  asfetKrights^by  the  I*  '■*y  ^^  ,;/ 
tacksman's  ranning  in  arnear  of  his  taek-^uty  for  ^!^^^ 
two  years  together.   This  irritaaicy,  though  it  was,  tacks  do* 
by  our  former  practice,  triable  only  by  the  Ck>urt  ^^, 
of  Session,  may  now  be  declared  bdbre  the  Judge- 
ordinary,  by  Act  &  14p.  Dec  1756 ;  but  it  n^y  be 
prevented  by  the  tenant^s  making  payment  at  the 
bar  before  sentence  f  •    2.  Where  Ae  tenant  either 
nms  in  arrear  of  one  year's  rent,  or  leaves  hisfium 
uncubavated  at  the  usual  season,  Ae  Jndge^rdi- 
nary,  when  applied  to  by  the  proprietor,^  is  required 
by  the  said  utei.  &  to  ordaiir  the  tenant  to  give  se- 
caiity  for  the  arrears,  and  lor  the  rent  of  the  five 
following  cropS)  if  the  tack  shall  subsist  so  long ; 
otherwise,  to  decern  him  to  remove^  as  if  the  tock 
was  St  an  end    3.  Taoks  may  be  evacuated  at  any 
time  by  the  mutual  consent  of  parties,  e.  ^.  1^ 
the  taoksman's  renunciation  accqyted  by  the  pro- 
prietor ;  but  verbal  renunciations  may  be  resiled 
fmn.(l) 

SO.  The  tenant,  who  intends  to  quit  his  posses-  sxpintion 
sion  at  the  ish  of  his  tack,  ought,  in  Craig's  opi-  of  ttcks. 
niM,  (2C6.  §  8^y  to  deliver  a  written  renunciation 
thereof  to  his  landlord,  forty  days  bef<Mre  the  term 
of  Whitsunday,  at  or  immediately  preceding  the 
ish ;  but  renunciations  are  now  seldom  reduced  in- 

«  20.  Geo.  II.  c.  50.  §  21.  and  22. 

t  Vide  Fac.  Cod  ii.  181 ;  iii.  45;  x.  195;  xii.  129. 


(1)  S^Dibr.  ▼.  T^adlu 
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to  writings  when  tiiey  are  not  to  have  effect  before 
the  ish.  The  landlord,  when  he  wanted  to  re^ 
move  a  tenant,  whose  tack  was  expiring^  or  who 
possessed  without  a  tack,  might,  by  our  old  ens* 
torn,  upon  a  prevk>U8  verbal  notioe  given  to  him, 
eject  him  ina  fiuHf  the  very  day  after  the  term  at 
which  he  was  obliged  to  remove ;  O*  2d6,  §  4. 
But^  by  165S,  c.  S&,  the  tenant,  upon  a  precept 
signed  by  the  landlord,  must  be  warned  fortjr  days 
preceding  the  term  of  Whitsunday  before  descri- 
bed, personally,  or  at  his  dwelling-house^  to  re- 
move at  that  term, .  with  his  family  and  effects. 
This  precept  must  be  also  executed  on  the  ground 
of  the  lands,  and  thereafter  read  in  the  parish* 
cl^urch  where  the  lands  lie,,  after  the  mfomfaig  ser^ 
vice,  and  affixed  to  the  most  patent  door  thereof  *« 
Whitsunday,  though  it  be  »  moveable  feast,  ia,  in 
questions. of  removing,  fixed  to  the:  16th  of  May, 
by.  1690,  c.  89 f.  In  warnings  from  tenements 
^ithin  boroi^h,  it  is  sufficient  that  the  tenant  be 
warned  forty  days  before  the  ish  of  the  tack,  whe* 
ther  it  be  Whitsmiday  or  Martinmas ;  (21.  No». 
1671,  Biddd) ;  and  in  these  the  ceremony  of  chalk* 
i^g  the  door  is  sustained  as  a  warning,  when  pro- 
ceeding upon  a  verbal  order  from  the  proprietor, 
though  without  the  warrant  of  a  magistrate ;  M. 
June  1709,  Barttm. 

21.  This  process  of  warning  was  previously  ne*- 
ces^ry  for  founding  an  action  .of  removing  against 
tenants,  till  the  above-quoted  jtcLS.  J  4.  Dee.  1756; 

*  Affixing  to  the  door  of  the  church-yard  has  been  suilauied  as 
equivalent;  Fae.  CoB.  x.  48. 

t  And  that  tern  is  so  6xed  "  for  all  effects  whataoerar,**  as  wdl 
"  as  for  removiogs,**  1693»  24b  An  outgoing  tenant  must  remova 
from  the  bams  at  Martimnas ;  Fee  CoH  zii.  ISO. 
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which  leaves  it  in  the  option  of  the  proprietor  ei-  l^*  ^  ^^- 
tber  to  use  the  order  prescribed  by  1555,  c.  39,  Waming, 
or  lo  bring  his  action  of  removing  before  the  ^^s^r^ 
Judge-Ordinary ;  which,  if  it  be  called  forty  days  -— -— 
before  the  said  term  of  Whitsunday,  shall  be  held 
as  equal  to  a  warning*.     Where  the  tenant  is 
bound  by  an  express  clause  of  his  tack  to  remove 
at  the  ish  of  it  without  warning,  such  obligation  is, 
by  the  said  act,  declared  to  be  a  8u£Scient  warrant, 
for  letters  of  homing;  upon  which,  if  the  landlord 
charges  his  tenant  forty  days  before  the  said  Whit- 
sunday, the  Judge  is  authorised  to  eject  him  within 
six  days  after  the  term  of  removing  expressecl  in 
the  tacL 

22.  Actions  of  removing  might,  even  before  this  Extnordi- 
act  of  sederunt,  have  been  punned  without  any  pre-  ^2;  ^ 
vious  warning,  1.  Against  vitious  possessors,  u  e*  lemoving. 
persons  who  had  seized  the  possession  by  force,  or. 
who,  without  any  l^al  title^  had  intruded  into  it, 
after  the  last  possessor  had  given  it  up.    2.  Against 
possessors  who  had  a  naked  tolerance  f  •  S.  Against 
tenants  who  had  run  in  arrear  of  rent,  during  the 
currency  of  their  tacks ;  P.  Falc*  13.    4.  Against 
such  as  had  sold  th^  lands,  and  yet  continued  to 
possess  after  the  term  of  the  purchaser's  entry ; 
for  such  possession  is  without  a  title.     Upon  the 
same  ground  warning  was  not  required,  in  remo- 
vings  against  possessors  of  liferented  lands,  after 

*  Tlie  action  mutt  be  ppedally  laid  on  the  act  of  ledenint, 
Fae»  CoH  iii.  138^  and  cannot  be  broogbt,  in  the  fint  instance,  be- 
fore the  Court  of  Senion;  Ibid.  m.  171. 

f  Formal  warning  it  not  necessary  from  grass  parks  let  from 
year  to  year;  Foe  CoB,  xiL  907.  See,  as  to  the  taiant  of  an  ara- 
ble turn  for  one  yktat,  IbitL  xi.  Append.  No.  a.-->a  circumstan- 
tiate 
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II.  6.  22.  the  deatb  of  the  liferenter,  who  died  in  the  natural 
Extrawdi-  possession  :  But  if  he  possessed  by  tenants^  these 
nary  «etaoii8  tenants  could  uot  be  disturbed  hi  their  possessions 
nt^r^    till  the  next  Whitsunday,  that  they  might  have 

time  to  look  out  for  other  farms,  Cr.  270^  18; 

but  they  might  be  compelled  to  remove  M  that 
term,  by  an  action  of  removing,  without  warning ; 
16.  Feb.  1628,  Thommm  ^  In  the  ca6e  of  a  life- 
rent tack,  no  action  of  ifemoving  was,  before  the 
above-quoted  Aei.  S,  14.  Dec,  1756,  competent  on 
the  death  of  the  tacksman  against  bis  representa^- 
tives,  without  a  previous  warning,  in  terms  of  die 
act  1555,  (13.  FA.  1680^  L.  BowaOan) ;  for  in  every 
case  where  the  proprietor  had  granted  a  tack,  warn- 
ing was  necessary  f  . 
liie  land-  28.  A  landlords  title  in  a  removing,  let  it  be 
j^**^^  ever  so  lame,  cannot  be  brought  under  question  by 
ving.  a  tenant  whose  tack  ikiws  hnmediately  from  him  %. 
But  if  he  is  to  insi^  against  tenants,  not  bis  own,  ( I ) 
his  right  must  be  perfected  by  infeftmefit,  unless  it 
be  such  as  requires  no  infeftment,  as  leree,  8tc.  §. 
The  9tism  itself  is  a  sufficient  title  agamst  tenants 
who  cannot  shew  a  better ;  but  if  the  defender  Ims 
a  real  right  in  the  lands,  the  pursuer  must  also 


^  Biit  «  tenant,  who  poataiicrf  oa  a  lease  during  all  tbe  daya  of 
the  granter*8  Hfe,  must,  afVer  his  death,  be  legally  warned  to  re- 
move ;  Fac,  CoQ.  zii.  117. 

f  A  tacksman  of  a  colGery  may  be  sued  to  temore  summarily, 
without  warning;  Stair,  fr.  2.  I.  9.  $  38^  and  Fae,  CoB.  i>.  69. 
(p.  121.) 

f  See  judgment  of  the  House  of  Lordk,  t&L  FA.  IBOS,  in  the 
case  of  Innes  of  Lochalsh. 

$  Vide,  as  to  the  title  qecessary  in  fhe  ease  of  a  purchaser  not 
infeft,  Fac.  Coff.  xif.  50. 


(1)  Tliat  is,  tenants  to  whom  he  himself  did  not  let  the  lands. 
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prodoce  the  relative  charter.  The  seisin  must  be  H.  6L  2a 
dated  prior  to  the  precept  of  warning ;  otherwise  Tbeland. 
the  precept  will  be  null,  as  minted  a  nm  hdbente  !**^'*  ^^ 

•  *  "  m  remo- 

fofestofem ;  and,  consequently,  the  removing  also,  Wng. 
which  i«  founded  on  it :  But  if  an  heir  should,  be-  " 
fore  entry,  warn  a  tenant  to  remove,  his  bare  right 
of  apparency  i^ill  support  the  warning,  if  he  should 
serve  be$r  and  infi^  himself  on  his  service,  prior  to 
the  citation  in  the  subsequent  action  of  removing ; 
28.  Jkly  1687,  JE.  Hadd^igkm.  If  a  proprietor  is 
to  remove  a  tenant,  whose  right  is  derived  from 
one  who  has  been  in  possession,  he  ought  to  make 
that  person  a  party  to  the  suit 

t4h  The  defender,  in  a  removihg,  must,  before  viotei 
dftring  any  defence  which  is  not  instantly  verified,  p"^*^ 
give  security  to  pay  to  the  setter  the  violent  pro- 
ttBi  if  they  should  be  awarded  against  him ;  1555, 
e.  89.     Hiese  are  so  called,  because  the  law  con- 
stdera  the  tenant's  possession  af)»r  the  warning  as 
violent     They  are  estimated,  in  tenements  within 
borough,  to  double  the  rent ;  and  in  lands  to  the 
highest  profits  <he  pursuer  could  have  made  of 
them,  by  possessing  them,  either  by  a  tenant  or 
byhimsdf.(l) 

2B*  If  the  action  of  removing  shall  be  passed  Effect  pf 
from,  or  if  the  landlord  shall,  afler  using  warning,  ^^^^^^  ' 
accept  rf  rent  from  the  tenant,  for  any  term  sub^  ed  in. 
sequent  to  that  of  the  removal,  he  is  presumed  to 
have  changed  his  mind,  and  tacit  relocation  takes 
place.   All  actiotis  of  t^moving  agahtst  the  princi-  Decreeaof 
pdi  or  ofrigiiMl  taekman,  ahd  decrees  thereupon,  SISS? 
if  the  order  be  used,  which  is  set  forth  supr.  §  21,  «««nrt«i- 
are,  by  the  act  of  sederunt  1766,  declared  to  be  ef-  "^"^ 


(1)  See  Dkt.  v.  Vwknt  Profits, 
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II.  6^25.  fectual  against  the  assignees  to  the  tack,  or  subte* 

Decrees  of  nant.(l) 

^"^^        ee.  The  landlord  has,  in  securUy  of  his  tack-du- 
tpmtt  a&-  ty,  over  and  above  the  tenant's  personal  obligation, 

"y!^ a  tacit  pledge  of  hypothec,  not  only  in  the  fruits. 

The  land-  as  he  had  by  the  Roman  law,  {L  6.pr.  in  qiab.  cams^ 
^thec  on  PV^  oomtr. ;  L  61.  }  8,  ds  furt^)  but  in  the  cattle 
thefhiiu.  pasturing  on  the  ground.  The  com,  and  other 
fruit%  are  hypothecated  for  the  rent  of  that  year 
whereof  they  are  the  crop,  {^Machemiej  h.L^  12) ; 
for  which  they  remain  affected,  though  the  land- 
lord should  not  use  his  right  for  years  together ; 
It!  effccta,  25.  Jtdy  1623,  Hay.  In  virtue  of  this  hypothec^ 
^^2^  ,  the  landlord  can,  I.  Retain  the  corns  upoq  the 
ground,  though  a  creditor  of  the  tenant  should 
have  legal  diligence^  ready  to  be  executed  against 
them  by  poinding.  If  the  poinding  be  attempted 
before  the  term  of  payment  of  the  tenant's  rent,  the 
landlord  may  stop  it,  unless  sufficient  securUy  be 
offered  to  him  for  that  year's  rent;  21.  Jan.  1787, 
Crawford.  And,  if  the  tack-duty  be  payable  in 
victual,  the  security  must  be  offered  for  the  t^uinf  s 
specifical  delivery  of  the  farm-bolls;  JPofc.  vol.  L  258. 
Though  the  poinder  should  leave  corns  on  the 
ground,  sufficient  for  answering  the  rent,  the  land- 
lord may  stop  the  diligence ;  because  what  is  so 
left  may  be  destroyed,  or  carried  o%  before  the 
term  of  payment,  till  which  term  the  landlord  can- 
not make  it  his  own  :  But  he  is  not  at  liberty  to 
stop  a  creditor's  poinding  after  the  term,  if  suffi- 
ciency of  corns  be  left  for  the  rent,  .because  he  can 

■         * 

(1)  See  DkIL  v.  Removrng,    See  tbo  ••  to  Knofing,  Aff  on 
Jaomm^  ch.  8b  §  4v  and  jR^m's  Diaeouru  on  tht  Mtmavoig  pj  TV* 
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instantly  appropriate  what  is  so  left  to  his  own  pay-  11.  c.  96. 

27.  This  hypothec  entitles  the  landlord,  2.  To  »>yi»thec. 
recover  all  corns  that  are  carried  off  from  the  te*  its  effects 
nant,  either  by  legal  diligence  or  voluntary  pur-  ^^' 
chase.     Though  a  tenant,  who  is  liable  in  silver  tfaecomt; 
rent,  cannot  well  pay  it  but  by  the  sale  of  his  corns, 

the  landlord's  right  extends,  in  practice,  even  to 
that  case ;  and  our  older  decisions  carried  it  still 
farther  against  purchasers  in  public  markets,  (29. 
Mareh  1689,  Hayt)  contrary  both  to  equity  and  ^^vU 
public  policy*.    The  landlord  may  bring  back  the 
corns,  without  the  authority  of  a  judge,  if  he  use 
his  right  de  reeenH,  (11.  Dec.  1672,  Crichttm);  un- 
less where  a  creditor  has  made  them  his  own  by 
complete  legal  diligence;  24.  June  1745,  Curry. 
But,  in  every  case  where  the  landlord  has  not  ex-  ^^^ 
ercised  his  right  of  recovery  immediately,  he  must  action, 
make  it  good  by  a  common  process. 

28.  The  whole  cattle  on  the  ground,  considered  Hypothec 
as  a  quantity,  are  hypothecated  for  a  year's  rent, 

one  after  another  successively.  (1)  The  landlord 
may  apply  this  hypothec  for  payment  of  the  past 
year's  rent,  at  any  time  within  three  months  from  the 
last  conventional  term  of  payment,  {K.  76,)  after 

•  At  this  day,  if  the  purdiaae  at  a  public  market  ii  attended 
with  any  ctrcumttanoes  that  may  eeem  to  infer  colhidoD»  the  hy- 
pothec wiU  prevail  over  the  right  of  the  purchaier.  Decision  ofUu 
BoHM  fff  Lordg^  26.  Oct,  1796,  O^ifey.  See  App.  Cases.  Fac, 
CoU.m.253. 

—  I  ■  ■  iMiiiiii     mmm^mmmmm    ■ i    i      i    —  ii  ■         ■  ■    if      ■ 

(1)  It  is  doobtftil,  whether  the  fttming  utennlf  and  hoMaebold 
furniture  of  the  tenant  are  hypothecated  for  thte  rent  equally  with 
ihecallle.    8eei4StOKT.  CbafMraCMttort,  J^ 
T.  Hypothec,  Ko.  6,  md^EkhUs,  ▼.  Hfpothecp  No.  13.) 
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If.  &  2H.  which  it  ceattes  for  that  year.    A$  the  tenant  may 
.tradlord't  increase  the  subject  of  this  hypothec,  by  puroba- 
hypoihw.    ^^^g  oxen,  sbeep»  &c,  sq  be  can  impair  it,  by  sell- 
ing part  of  his  stock ;  but  if  the  landlord  suspects 
the  tenant's  management,  be  may,  by  seqaestration 
or  poinding,  make  his  right,  which  was  before  ge- 
neral upon  the  whole  stock,  special  upon  every  in- 
dividual.   A  superior  has  also  a  hypothec  for  his 
feu-duty,  of  the  same  kind  with  tbat  just  explained; 
Mackenzie  A.  t  $  18  *• 
HnoiiiM       99.  In  tacks  of  houses,  breweries,  sbQps>  and 
^•vSr^  ^^^^^  tenements  which  have  no  natural  fruit%  the 
furniture  and  other  goods  brought  into  the  sul^ct 
set  (imwcla  ^  iUata^)  are  bypotbacated  to  Vbe  land- 
lord for  one  year's  rent ;  T.  Z)e&  1680,  Dick :  But 
ihtt  tenant  may,  by  sale,  impair  this  bypothec»  as 
be  might  that  of  cattle  in  rural  tenements ;  and  in- 
deed, in  tbe  particular  case  of  a  shop,  the  tenant 
rents  it  for  no  other  purpose  than  as  a  place  of 
sale.(l) 


TIT.  VII. 

or  THK  TRANSMISSION  OF  RIGHTS  BY  CONFIRMA- 
TION AMD  RESIGNATION. 

A  VASSAL  aMy  tFansmil  his  fea  either  to  universal 

^      successors  AS  heirs;  orlosingiilRrsiiccessQis,  s.«^ 

thoete  who  ac<)uire  by  gift,  purchase,  or  other  sm- 
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gular  title^     This  last  sort  of  transmission  is  either   I'J-  !• 
voluntary,  by  disposition ;  or  necessary,  by  adja-  The  vm- 

j.      .-  sal*s  power 

<"CatlOn.  to  transmit 

2.  By  the  first  feudal  rules,  no  superior  could  be  to  a  sin- 
compelled  to  receive  any  vassal  in  the  lands,  other  f^^ '"^' 

than  the  heir  expressed  in  the  investiture  j  for  the  

superior  alone  had  the  power  of  ascertaining  to 

what  order  of  heirs  the  fee  granted  by  himself  was 
to  descend;  R  24.  Feb.  1685,  Ckland.  Hence 
Craig  justly  maintained,  that  no  vassal  could  limit 
the  descent  of  his  feu,  to  any  new  order  of  heirs, 
without  the  superior's  consent,  p.  34A,  §  20.  But 
this  right  of  refusal  in  the  sup^ior  did  not  tak^ 
place,  1.  In  the  case  of  creditors-apprisers,  or 
adjudgers,  whom  superiors  were  obliged  ^  receive 
upon  payment  of  a  year's  rent ;  1469,  c.  37;  167S^ 
c.  19»  2.  In  the  case  of  purchasers  of  bpinkrupt 
estates,  who  were  put  on  the  same  footing  with  ad- 
judgers, by  1681,  c.  17,  joined  with  1690,  c.  30. 
The  crown  refuses  no  voluntary  di^pone^  qn  bis 
paying  a  composition  to  the  Exchequer  of  a  sixth 
part  of  the  valued  rent 

3,  Notwithstanding  the  general  rule  above  men- 
tioned, indirect  methods  were  in  practice  fallen  up- 
on, to  compel  superiors  to  receive  all  singular  suc- 
cessors ;  e.  g*  by  a  bond  granted  by  the  vassal  disr 
poning,  to  the  disponee,  who  thereupon  adjudged 
the  lands :  And  now,  by  20.  Geo.  II.  (for  oMiskr 

ing  wardrhoUingij  $  12.  and  13,]  the  legislature,  bnow 
looking  upon  vassals  as  proprietors,  and  not  mere-  !TL^^ 
ly  as  beneficiaries,  has  directed  superiors  to  enter  formeriy. 
all  singular  successors,  who  shall  have  got  from  the 
vassal  a  disposition  containing  procuratory  of  re- 
signation ;  they  always  receiving  the  fees  or  casual- 
ties that  law  entitles  them  to,  on  a  vassal's  entry. 


•» 
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II.  7.3;.  i.  e.  a  year's  rent.  As  this  was  enacted  merely  for 
The  Tfis.  the  more  expeditious  making  up  of  the  titles  of  pur- 
•^*®  ^mh  chasers,  without  recurring  to  the  former  tedious 
to  a  sin-  methods,  it  does  not  seem  to  lay  superiors  under 
gular  8UC5-  ^^  necessity  of  entering  incorporations,  by  which 

the  whole  casualties  of  superiority  would  be  for  ever 

lost  to  them.  (1) 
BaM  dis-       4.  Dispositions,  to  be  holden  of  the  disponer, 
poBitions.   ^j.g  transmissions  only  of  the  property,  the  supe^ 
riority  remaining  as  formerly.     This  sort  does  not 
necessarily  require  a  confirmation  by  the  granter*s 
superior,  because  his  vassal  continues  the  same, 
^^^^  notwithstanding  the  subaltern  right  granted  to  the 
tions  of     subvassal ;  but,  because  the  subvassal's  property  is 
^         exposed  to  the  hazard  of  all  the  casualties  falling 
by  his  immediate  superior,  where  confirmation  is 
not  adhibited,  it  is  commonly  applied  for ;  and 
when  granted,  it  secures  against  all  such  casualties 
as  entirely  carry  ofl^  or  exhaust  the  property,  e,  g. 
forfeiture^  recognition,  &c. ;  but  can  hardly  be  ex- 
plained into  a  renunciation  by  the  superior  of  his 
other  casualties  arising  from  the  nature  of  the  feu- 
dal contract,  which  infer  only  a  temporary  right  to 
the  rents,  or  to  any  part  thereof;  SL  II.  3.  §  28. 
33ae  5.  Base  rights,  (II.  3.  §  8.)  had  by  our  ancient 

rig>>^        law  as  strong  efiects  as  public ;  but  as  they  might, 
topubiic    before  establishing  the  registers,  have  been  kept 
by  our  for-  quite  Concealed  from  idl*  but  the  granter  and  re- 
ceiver, it  was  enacted  for  the  security  of  purcha^ 
sers,  by  1540,  c,   105,  that  whoever  purchased 
lands  on  an  onerous  title^  and  attained  possession 


(1)  It  was  doaded  by  the  Court  of  SeMion,  (Fint  Dirision,)  in 
Uiecaseof£Rll¥.'ilfenBftafi<  Con^nui^  of  EiMwgh^  17,  Jw.  iSlS, 
that  a  superior  is  not  bound  to  enter  an  incovporatiQii,  Soe  Dict% 
▼.  Svperwr  and  Vassal, 

I 
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thereoi^  should  be  preferred  to  persons  claiming  ^i*  *^-  ^• 
under  a  prirate  rights  though  it  should  bear  a  date  Base 
prior  to  his.     Though  the  opposition  runs,  by  the  "^^^ed 
words  of  the  statute^  between  onerous  rights  cloth-  to  public 
ed  with  possession,  and  private  rights,  the  act  was  „  J  ^^7* 

so  explained  by  custom,  that  an  onerous  and  pu-  

blic  right,  whether  followed  by  possession,  or  not, 
was  preferred  to  a  private  right  not  followed  by 
possession..  Where  the  base  right  came  to  be  cloth* 
ed  with  possession,  it  was  esteemed  eflfectual  from 
that  period ;  because  the  presumption  of  simula* 
tion,  arising  from  its  latency,  was  thereby  taken  off: 
And  indeed,  after  the  act  1617,  which  ordained 
the  registration  of  all  deeds,  private  as  well  as  pu- 
blic, die  most  slender  acts  of  possession  were  ad** 
mitted  in  support  of  the  base  right  As  this  dis* 
tmctioDy  (which  was  no  longer  necessary  after  the 
estaUishment  of  our  records,)  rendered  the  rights 
of  lands  extremely  precarious,  by  frequently  rest- 
ing them  on  an  uncertain  proof  by  witnesses  of  the 
disponee'fi  possession,  all  infeftments  are,  by  160S, 
c.  13,  declared  to  be  for  the  future  preferable,  ac*  that  dis- 
cording to  the  date  of  their  several  registrations ;  ^°<^^" 
without  respect  to  the  former  distinctions  of  base  taken  off. 
and  public,  or  of  being  clothed  and  not  clothed 
with  possession.  (1) 

6.  Dispositions  to  be  holden  of  the  granter^s  su-  Public 
perior  may  be  perfected  either  by  confirmation  or  "^  ^^' 
resignation ;  and  therefore  they  generally  contain 
both  precept  of  seisin  and  procuratory  of  resigna- 
tion.    When  the  receiver  is  to  complete  his  right 
in  the  first  way,  he  takes  seisin  upon  the  precept; 

(1)  See  Diet  ▼.  Bau  Tnf^ftment,-'^Confirmaiion. 
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II.  7.  6.     ]^^i  such  seisin  is  ineffectual  without  the  superior's 
Confirma.  confirmation  ;  for  the  disponee  cannot  be  deemed 
"ublic        ^  vassal  till  the  superior  receive  him  as  such,  or 
rights.        confirm  the  holding.     This  confirmation  used  for- 
merly  to  be  adhibited  by  the  superior  upon  the 
back  of  the  charter  or  disposition  granted  by  the 
vassal ;  but,  since  the  acts  imposing  certain  duties 
on  deeds  written  upon  stamped  paper  and  parch- 
ment, it  is  always  written  in  a  charter  apart,  in  which 
the  superior  recites  at  full  length  the  charter  con- 
firmed, and  then  subjoins  his  own  confirmation  or 
ratification  thereof.     By  the  usual  style  in  trans- 
mission of  lands,  the  disposition  contains  an  obli- 
gation and  precept  of  infeftment,  both  a  me  and  A 
Seiun  to-   ^^  '"  ^^®  optiou  of  the  disponcc ;  upon  wbich,  if 
ken  on  a     scisiu  is  taken  indefinitely,  it  is  construed,  in  fii- 
both^a  AM    vour  of  the  disponee,  to  be  a  base  infeftment,  bc- 
tmddeme,  cause  a  public  right  is  null  without  confirmation : 
suiiedL°~    But,  if  the  receiver  shall  afterwards  obtain  the  su- 
perior's confirmation,  it  is  considered  as  if  it  had 
been  from  the  beginning  a- public  right.     See  15. 
July  1680,  B.  ^Aberdeen.  (I) 
Confirma-       '^^  Where  two  several  public  rights  of  the  same 
tions  of      subject  are  confirmed  by  the  superior,  their  prefe^ 
Hghte,        rence  is  governed  by  the  dates  of  the  confirmations^ 
their  pre-    not  of  the  infefhuents  confirmed ;  because  It  is  the 
confirmation  which  completes  a  public  right.    This 
was  specially  provided. in  the  case  of  confirmations 
from  the  crown,  by  1578,  c.  66 ;  but  the  reason  of 
the  rule  holds  in  all  confirmations,  whether  flowing 
from  the  crown  or  a  subject-superior ;  and  there- 
fore that  statute  must  be  considered  merely  as  de- 

( I )  See  Diet,  V.  Base  Jyifeflmeni. 


ference. 
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daratory,  and  not  as  having  introduced  any  new  II-  7.  7. 
rule.     In  confirmations  from  the  crown,  it  is  the  Preference 
charter  first  passing  the  seals  that  is  preferred,  be-  '°  ''?"^''- 
cause  the  seals  are  in  place  of  the  royal  superscrip-  fi^mX 
tion,  {26.  Feb.  1680,  L.  Clacktnannm) ;  unless  he,  '^^^^ 
who  has  presented  the  first  signature,  has  been  ob- 
structed  in  completing  his  right,  by  the  indirect 
methods  or  nimious  diligence  of  his  competitor  - 
e.Dec.  1678,  MiU.(l) 

8.  Though  a  public  right  becomes,  by  the  su-  Effect  of 
perior's  confirmation,  valid  from  its  date,  (St.  II.  3.  ^^^n**™*- 
J  28,)  yet  if  any  mid-impediment  intervene  betwixt  T""' 
that  period,  and  the  confirmation,  to  hinder  the 
two  from  being  conjoined,'  (e.  g.  if  the  granter  of  a 
public  right  should  afterwards  grant  a  base  right  to 
another,  upon  which  seisin  is  taken  before  the  su- 
perior's confirmation  of  the  first,)  the  confirmation 
will  have  effect  only  from  its  own  date,  and  con- 
sequently the  base  right  first  completed  will  carry 
the  prop&riy  of  the  lands,  preferably  to  the  public 


one. 


9.  Hesignatum  is  that  form  of  law  by  which  a  Rerigmu 
vassal  surrenders  his  feu  to  his  superior ;  and  it  is  '"*"  ^ 
either  ad  perpeiuam  remanefOum,    or  in/avorem.  SlT' 
In  resignations  adremanentiam,  where  the  feu  is  re-  ''"'" ' 
signed,  to  the  effect  that  it  may  remain  with  the 
superior,  the  superior,  who  before  had  the  superio- 
rity, acquires,  by  the  resignation,  the  property  also 
of  the  lands  resigned :  And  as  his  infeftment  of  the 
lands  still  subsisted,  notwithsUnding  the  right  by 
which  he  had  given  his  vassal  the  property ;  there- 
fore, upon  the  vassal's  resignation,  the  superior's 
right  of  property  revives,  and  is  consolidated  with 

(1)  See  JDtcf.  r.  CmnpetUion,  §  12.  13,  &c. 
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II.  7.  a. 

Resigna- 
tion ad 
parpetuam 

tiatn ; 


how  bur- 
dened. 


Resigna- 
tion infa- 
vorem, 


doM  not 
diTest  the 
ralgner 
till  seisin 
by  there- 
tignatary. 


the  superiority,  trithout  the  neoessily  of  a  new  in- 
feftment ;  so  that  resignations  ad  remaneniiam  are 
truly  extinctions,  not  transmissions,  of  a  tight  *. 
The  property  returns  by  this  resignation  to  the  su- 
perior, with  all  the  burdens  charged  upon  it  by  the 
vassal,  which  could  have  aflPected  any  singular  suc- 
cessor, as  feus,  tacks,  rights  of  annualfent,  &c. ;  for 
the  superior's  voluntary  acceptingof  the  if^signation 
from  the  vassal,  implies  a  confirmation  of  all  these. 
The  reason  has  been  already  given  why  it  is  other- 
wise, when  the  fee  returns  to  the  superior,  in  vir^^ 
tne  of  any  feudal  casualty ;  II.  5.  §  85.  This  sort 
of  resignation  was  not  ordained  td  be  recorded  by 
the  act  1617,  for  registering  real  rights;  which 
omission,  because  it  weakened  the  security  of  sin^" 
gular  successors,  is  now  supplied  by  1669,  c.  9.  (1) 
10.  Resignations  infaccrem  are  made,  not  with 
an  intention  that  the  property  resigned  should  re- 
main with  the  superior,  but  that  it  should  be  again 
given  by  him,  in  favour  either  of  the  resigner  him^ 
self,  or  of  a  third  party :  They  have  not  therefore 
the  etfect,  like  resignations  ad  remanembm^  of  di- 
vesting the  resigner ;  for  the  surrender  is  not  at- 
tended with  any  purpose,  or  cmtia  htdnlis  of  trans- 
ferring the  property  to  the  superior,  but  is  only 
used  as  a  step  to  convey  it  to  another ;  consequent^ 
ly  the  fee  remains  in  the  resigner,  till  the  person  in 
whose  favour  the  resignation  is  made  gets  his  right 
from  the  superior  perfected  by  seisin;  Cr»  436, 
§  17.     And  it  is,  because  resignations  in/avarem 

*  But  without  resignation  adrenumintiam,  the  two  rights  are  net 
consolidated,  but  remain,  though  in  the'  same  person,  distinct  and 
s^pwate  rights ;  Fae,  CoEL  Tiii.  266. 


(1)  See  Diet  V.  CoMoHdation, 


CONFIRMATION  AND  RESIGNATION.  213 

are  but  iocbmplete  personal  deeds,  that  our  law  has  ^^'  '^'  1^ 
made  no  provision  for  recording  them.    Hence  the  Resigm^ 
first  i;ei6i|i  on  a  second  resignation  is  preferable  to  ^^^"^^ 

the  la^  seisin  upon  the  first  resignation ;  but  the — • 

superior  accepting  a  second  resignation,  whereupon 
a  prior  seisin  may  be  taken  in  prejudice  to  the  first 
jnesigaatary,  is  liable  in  damages.  In  all  resigna*  Form  of 
tions,  the  vassal  surrenders  the  lands  by  giving  the  J^**^^ 
symbol  of  staff  and  baton  on  his  knee  to  the  supe- 
rior^  who,  in  the  case  of  a  resignation  infaoorem^ 
immediately  ddivecs  it  to  the  disponee :  And  up- 
on this  fact,  a  notorial  instrument  is  extended, 
which  completes  the  act  of  resignation.  A  pen  is 
in  practice  used  for  a  staff  in  the  ceremony  of  re- 
siiigning* 

1 1.  Resignation  may  be  made  either  by  the  vas*  Resigna-; 
sal  himself  jarqpiiu  manibm,  or  by  his  procurator,  ^*>.n;""o- 
in  vietue  of  the  procuxatory,  Or  power  to  resign,  nHnu, 
contained  in  the  disposition.     If  the  vassal  resign 
ad  remanentiam,  propriis  manUms,  he  himself,  as 
wdl  as  the  notary,  must  sign  the  instrument,  1555, 
c.  38 ;  which  statute  is  expressed  in  general  terms* 
though  it  was  perhaps  intended  to  take  place  only 
where  the  resigner  had  subscribed  no  previous  ob- 
ligation or  conveyance,  that  such  resignation  might 
not  rest  solely  on  the  credit  of  the  notary.     Tene-  symbols 
meats  within  borough  had  been  long  resigned  er-  °^!;^s- 
roneously,  by  the  symbols  of  earth  and  stone,  and  ^tfain 
such  resignations  were  sustained  in  respect  of  the  ''^^"^'^ 
universal  comrnimM^rror;  I.Feb.  1708,  CaUerwopd: 
But  by  Act*  5.  11.  Fd>,  that  year,  all  symbols  are 
prohibited  in  resignations,  other  than  staff  and  ba- 
ton *. 

•   Vide  Kilk.  Sasine,  No.  b. 
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II.  7.  12.        12.  By  Statute  1594,  c.  214,  the  necessity  of  pro^ 
Tbe  act      (lucing  procuratories  or  instruments  of  resignation, 
widTSTe"^  or  precepts  of  seisin,  is  dispensed  with,  where  the 
producdoD  rights  and  infeftments  themselves  have  taken  eflect 
tionT*^*"  ^y  possession,  for  forty  years  together^     Procura* 
•-"'——    tories  and  precepts  were,  in  those  days,  written  se- 
parate from  the  dispositions  on  which  they  proceed- 
ed ;  and  the  view  of  the  act  was,  that  the  validity 
of  the  infeftment  should  not  depend  upon  the  pre- 
serving of  writings,  which  were  considered  as  little 
worth  the  keeping:  But  now  that  the  procuratory 
or  precept  is  engrossed  in  the  deed  of  alienation, 
and  that  tailzies  are  frequently  executed  by  simple 
procuratories,  such  rights,  if  not  supported  by  some 
separate  deed  divesting  the  granter,  cannot  stand 
on  the  footing  of  this  act^  (though  they  may,  in  most 
cases,  be  supported  by  the  posterior  act  of  pre- 
scription, see  III.  7.  §  2.  3,)  without  production  of 
the  procuratories;  because  these  are  really  the 
deeds  of  conveyance,  which  were  not  designed  to 
fall  under  the  statute.     In  burgage  tenements,  the 
instrument  of  seisin  contains  the  whole  transaction, 
without  any  separate  instrument  of  resignation ;  and 
therefore  seisin,  expressing  resignation  of  these  to 
have  been  made^  constitutes  a  valid  right,  even  be- 
fore the  lapse  of  forty  years. 
Transniis-       IS.  By  our  former  decisions,  one  who  was  vest- 
perlonal      cdwith  a  personal  right  of  lands,  (L  e.  a  right  not 
rigbta  of  •  completed  by  seisin,)  effectually  divested  himself  by 
disponing  it  to  another ;  after  which,  no  right  re- 
mained in  the  dispon^r  which  could  be  carried  by 
^a  second  disposition,  because  a  personal  right  is  no 
more  than  a^u*  obligatwnis,  which  may  be  transfer- 
red by  any  deed  sufficiently  expressing  the  will  of 
the  granter.     But  this  doctrine,  at  the  same  time 
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that  it  rendered  the  security  of  the  records  extreme-,  n.  7.  is. 
iy  uncertain,  was  not  truly  applicable  to  such  rights  Transmis- 
as  required  seisin  to  complete  them ;  and  therefore  "****  ®^, 
it  now  obtains,  that  the  granter  of  a  personal  right  rights  of 
of  lands  is  not  so  divested,  by  conveying  the  right  '*"*** 
to  one  person,  but  that  he  may  effectually  make  it 
over  afterwards  to  another;  and  the  preference 
between  the  two  does  not  depend  on  the  dates  of 
the  dispositions,  but  on  the  priority  of  the  seisins 
following  upon  them;  21.  June  1737,  Bell*.     See 
Also  22.  Dec.  1738,  Nielsonf.  (1) 
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OF  REDEEMABLE  RIGHTS. 


Aii  heritable  right  is  said  to  be  redeemable  when  Redeem. 
it  contains  a  right  of  reversion,  or  return,  in  favour  ^^tjdSoff 
of  the  person  from  whom  the  right  flows.     Bever-  « /ever- 
siaiu  are  either  legalf  which  arise  from  the  law  it^  "^"' 
self,  as  in  adjudications,  which  law  declares  to  be 
redeemable  within  a  certain  term  after  their  date ; 
or  oonventumalj  which  are  constituted  by  the  agree- 
ment of  parties,  as  in  wadsets,  lights  of  annual- 
rent,  and  rights  in  security.     A  wadset  (from  wad  WadMt. 
or  pledge)  is  a  right,  by  which  lands,  or  other  he- 
ritable subjects,  are  impignorated  by  the  proprie- 
tor to  his  creditor  in  security  of  his  debt ;  and, 
like  other  heritable  rights,  is  perfected  by  seisin. 

*  Reported  in  iTanwc,  Rem.  Dec,  No.  8  ;  Clerk  Home^  No.  59. 
t  Clerk  ^oin«.  No.  111. 

<])  See  JXtA,  ▼.  Ckmptltitim^  $  13. 


^m  UKUEEMABLE  RIGHTS. 

H.  8.  1.  The  debtor,  who  grants  the  wadset,  and  has  the 
Wftfhet.    right  of  reversion,  is  called  the  reverser ;  and  the 

creditor  receiver  of  the  wadset  is  called  the  wad^ 

tetter. 

2.  Wadsets  were,  in  the  reign  of  David  II, 
granted  in  the  form  of  a  charter,  whereby  the  re» 
verser  impignorated  to  his  creditor  the  Lands  there* 
in  mentioned,  to  be  enjoyed  by  him  until  payment 
should  be  made  of  the  sum  lent ;  jStoie,  voce  Be^ 
version.  But  a  custom  prevailed  in  the  reign  of 
James  III.  of  executing  these  rights  in  the  form 
of  irredeemable  dispositions ;  and  the  right  of  re- 
version was  granted  to  the  debtor  in  a  separate 

HevervioDs  writing.     By  this  means,  wadsetters,  who  appear- 
tof  wadMJts,  ^j  f^^^  ^Y^^  f^^^  ^f  ^jjgjj^  rights  to  be  absolute  pro- 
prietors, had  it  in  their  power,  by  aliening  the 
-wadset  lands,  to  defeat  the  reversion  competent  to 
the  debtor ;  which,  being  no  more  than  a  personal 
right,  could  only  affect  the  wadsetter  himself  and 
tiMde  real,  his  heirs,  but  not  his  singular  successors.    To  ob- 
viate these  frauds,  all  reversions  were  declared  real 
rights,  though  granted  in  writings  apart)  liW^ 
c.  26 ;  but  as  the  act  did  not  make  their  registra- 
tion necessary  in  order  to  give  them  diis  efiect,  the 
if  register,  rights  of  singular  successors  were  rendered  inse- 
edin  the    ^^^^  ^\i  leilT,  c.  16>  which  (Htlams  reversions  in 

register  of  ^  ' 

revereions.  separate  writings  to  be  recorded  in  the  same  regis- 
ter with  s^sins,  otherwise  not  to  be  effectual  against 
singular  successors.  Wadsets,  by  the  present  prac- 
tice, are  commonly  made  out  in  the  form  of  mutual 
contracts,  in  which  one  party  sells  the  landv  femd  the 
other  grants  the  right  of  reversion. 

3.  Obligations  to  grant  reversions,  as  well  as  re- 
versions themselves,  are  directed  by  this  act  to  be 
recorded ;  these,  within  sixty  days  after  their  date ; 
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and  those  within  sixty  days  after  the  wadset  is  it-  H.  8.  & 
self  made  real  by  seisin.    An  eik  to  a  reversion  is  £ikt  to 
a  writing  signed  by  the  reYerser,  acknowledging  ^^l^^"* 
the  receipt  of  a  farther  sum  lent  by  the  wadsetter,  reguiendU 
and  declaring  the  wadset  not  redeemable  till  pay-  """""'^ 
ment  of  the  last  debt,  as  well  as  of  the  first    These^ 
as  hardens  upon,  and  consequently  parts  o^  the  re* 
version,  are  also  real  rights,  if  registered  in  terms 
of  the  statute.    Reversions  incorporated  in  the  bo*  R«ver. 
dy  of  the  wadset  are  excepted  from  this  act ;  be-  "^.„"'. 
cause  the  singular  successor  in  the  wadset  is,  in  that  Hb  Med 
CMe»  sufficiently  certified  of  the  rereraion,  though  g;^ 
it  be  not  registered,  by  looking  into  his  own  right, 
which  bears  it  tn  gremio.     Reversions  of  biprgage- 
tenements  were,  in  like  manner,  excepted;  but 
these  are  ordained  also  to  be  recorded,  by  1681, 
clL 

4.  Rights  of  reversion  are  generally  ^teemed  Rerer- 
tinciijmris:  yet  they  go  to  heirs,  though  heirs  JJ^"*^ 
should  not  be  mentioned,  unless  there  be  some  jum. 
danse  in  the  ri^t  discovering  the  intention  of  par- 
ties, that  the  reversion  should  be  personal  to  the 
reverser  himself;  9.  Jtm.  1662,  E.  Murray.   In  like 
manner,  though  die  right  should  not  express  a 
power  to  redeem  from  the  wadsetter's  heir,  as  well 

as  from  himself,  redemption  will  be  oom^yetent  a- 
gainst  the  heir ;  6.  Ftb.  1630^  Mxur.  All  our  law- 
yers have  attrmed,  that  reversions  cannot  be  as- 
signed, unless  they  are  taken  to  assignees ;  SL  XL 
10.  §  7 ;  Cr.  224.  §  3.  But  it  is  certain,  that,  from 
the  favour  of  legal  diligence,  they  may  be  adjudg- 
ed. 

5.  Reversions  were  sometimes  burdened  with  a  Tack  by 
power  to  the  wadsetter,  to  hold  the  lands  in  tack  ^  ^^y^ 
for  a  certain  number  of  years  after  their  redemp-  uit  aiYer 

redemp- 
tion. 
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tion,  for  a  tack-duty  equal  to  the  interest  of  the 
wadset  sums,  which  was  commonly  far  below  the 
true  rent  of  the  lands  :  Such  tacks  are,  by  1449, 
c.  18,  declared  null,  if  the  tack-duty  be  not  in  some 
degree  proportioned  to  the  rent  Reversions  com- 
monly leave  the  reverser  at  liberty  to  redeem  the 
lands  quandocunqtiey  without  restriction  in  point  of 
time ;  but  a  clause  is  adjected  to  some  reversions, 
that,  if  the  debt  be  not  paid  against  a  determinate 
day,  the  right  of  reversion  shall  be  irritated,  and 
the  lands  shall  become  the  irredeemable  property 
of  the  wadsetter.  Though  this  condition  {pactum 
legis  commissoruB  in  pignoribus)  was  reprobated  by 
the  Rq^an  law  as  contra  honos  moreSf  L  uU,  C.  de 
pact,  pign. ;  yet  all  irritant  clauses  in  contracts,  in- 
feftments,  and  obligations,  are  effectual  with  us,  by 
Act  S.  27.  Nov.  1592;  1661,  c.  62.  §  14;  never- 
theless, where  the  irritancy  is  penal,  as  in  wadsets, 
in  which  the  sum  lent  falls  always  short  of  the  value 
of  the  lands,  the  right  of  redemption  is  by  indul- 
gence continued  to  the  reverser,  even  after  the  term 
has  expired,  while  the  irritancy  is  not  declared,  (1) 
But  the  reverser,  if  he  does  not  take  the  benefit  of 
this  indulgence  within  forty  years  after  the  lapse  of 
the  terra,  is  cut  out  of  it  by  prescription ;  10.  Nov* 
1738,  Pollock  ♦. 

6.  If  the  reverser  would  redeem  his  lands,  he 
must  use  an  order  of  redemption  agunst  the  wad- 
setter ;  the  first  step  of  which  is  premonition  (or 
notice  given  under  form  of  instru'tnent)  to  the  wad« 
setter,  to  appear  at  the  tipe  and  place  appointed 
by  the  reversion,  then  and  there  to  receive  payment 

•   Clerk  /Tows,  No.  102 ;  JCdk,  i.  v.  Irritancy. 


( 1 )  Diet.  ▼.  Jrritanq/. 
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of  his  debt,  and  thereupon  to  renounce  his  right  of  H*  B.  6. 
vradset.    In  the  voluntary  redemption  of  a  right  of  Voluntary 
wadset  holden  base,  it  is  usual  to  insert,  in  the  wad-  'f**«"P- 

'  ;  tion,  how 

setter's  renunciation,  a  procuratory  of  resignation  executed, 
m  the  hands  ot  the  superior,  granter  of  the  wad- 
set, ad  remanenHam  ;  and  to  register  the  instrument 
taken  thereupon  in  the  register  of  reversions :  But 
a  renunciation  by  itself,  if  duly  registered,  re-esta- 
blishes the  reverser  in  the  full  right  of  the  lands. 
Where  the  wadset  was  granted  to  be  holden  of  the  Letters  of 
granter's  superior,  letters  of  regress  from  the  supe-  'cgres*. 
rior  were  necessary  by  our  former  law,  by  which  he 
became  bound  again  to  receive  the  reverser,  his  old 
vassal,  upon  redemption  of  the  lands;  but  now, 
since  the  act  20.  Geo.  II.  c.  50,  the  superior,  though 
he  has  granted  no  such  letters,  must  receive  the  re* 
verser,  on  payment  of  a  year's  rent,  if  he  produce  a 
disposition  from  the  wadsetter,  containing  procu- 
ratory of  resignation.  If,  at  executing  the  wadset, 
the  superior  has  granted  letters  of  regress,  he  will 
be  obliged  to  receive  him,  without  payment  of  the 
year's  rent.  Letters  of  regress  are  not  effectual 
against  singular  successors  in  the  superiority,  if 
they  are  not  registered  in  the  register  of  reversions. 
All  wadsets  that  remain  personal  rights  are  extin- 
guished by  simple  discharges,  though  they  shoold 
not  be  recorded. 

7.  If  the  wadsetter  either  does  not  appear  at  the  Conaigiuu 
time  and  place  appointed,  or  refuses  the  redemp-  J|^^**>« 
tion-money,  the  reverser  must  consign  it,  under  tion-mo. 
form  of  instrument,  in  the  hands  of  the  person  there-  "*^' 
to  appointed  in  the  right  of  reversion ;  or,  if  no 
person  be  named,  in  the  hands  of  the  clerk  to  the 
bills,  of  a  clerk  of  session,  or  any  responsal  person. 
An  instrument  of  consignation,  though  it  proves 
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ri.  a  7.  that  the  proper  solemnities  were  used,  yet,  being 
CoDiigna-  but  the  assertion  of  a  notary,  cannot  fix  the  receipt 
r^Lnp.  ^  consigned  money  upon  the  consignatary,  without 
(ion-mo.     an  acknowledgment  subscribed  by  himself.     Ex- 

>..L* trinsic  bonds  due  by  the  wadsetter  to  the  reverser 

cannot  be  consigned  in  place  of  the  siuus  contain- 
ed in  the  ri^t  of  wadset ;  for  compensation  is  ex- 
cluded by  the  reversion  itself,  which  requires  con- 
signation in  current  money.  But  where  the  oom^ 
pensation  is  founded  on  an  article  contained  in  the 
wadset  right,  it  will  be  received ;  2.  Jtm.  1667^  Hog, 
its  effects.  This  instrument  of  consignation  completes  the  or- 
der  of  redemption,  stops  the  further  cnrreocj^  of 
interest  against  the  reverser,  and  founds  him  in  an 
action  for  declaring  the  order  to  be  forma},  and  Ae 
lands  to  be  redeemed  in  consequence  of  it.  (1) 
DecUra.        8.  Declarators  of  redemption  are  not  competent 

tors  of  re-  n 

dempdoii.  to  the  revcTser's  apparent  heir ;  for  an  heir  before 
entry  has  no  title  to  sue  on  the  rights  of  ihis  ances- 
tor, (19.  J(m.  1672,  I/mi  Lovai) ;  but  they  may  be 
insisted  in  against  the  wadsetter's  appare&t  htlr ; 
because  in  choosing  a  defender,  no  more  ia  neces- 
sary than  that  he  have  an  interest  to  oppose  the 
suit :  Yet  such  heir  is  not  entitled  to  the  redemp- 
tion-money, though  the  lands  should  be  found  re- 
deemed, till  he  completes  bis  titles,  and  so  be  capa- 
ble of  re-instating  the  reverser  in  the  lands ;  10.  Jan. 
1665,  Caa^^beU. 
^Men  df  9.  Thougfa  a  right  of  reversion,  which  is  barely 
tionm^  ^  faculty  to  redeem,  is  said  not  to  be  assignable 
'!!  ^'^^^  without  special  powers,  yet  an  order  of  redemption 
used  upon  it  may  be  made  over  to  another ;  because 
the  faculty  is,  by  the  order,  converted  into  an  es- 

( 1 )  See  Deri.  V.  Redemyiifm, 
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Ublished  right:  The  deposited  money  may  doubt-  II.  &  9. 
less  be  assigned,  and  of  course  the  assignee  must  Onkn  of 
be  entitled  to  prosecute  the  redemption.     The  act  'f^^'P- 

^         ^  ^  turn  may 

1616}  which  requires  the  registration  of  grants  of  be  anign- 
redemption  and  renunciations,  does  not  make  it  J|J^*^ 
necessary  to  register  orders  of  redemption,  though  be  regis- 

these,  joined  with  the  decrees  of  declarator  follow-  *^;. 

ing  upon  them,  are  truly  legal  renunciations,  and 
evacuate  the  right  of  wadset,  even  in  questions  with 
singular  successors ;  Mack.  Obe.  on  1617,  e.  16. 

10.  After  decree  of  declarator  is  obtained,  by  ™ JT^J^ 

which  the  lands  are  declared  to  return  to  the  debtor,  the  con. 

the  consiimed  money,  which  comes  in  place  of  the  «gned  mo- 
i»v  1^  »<•  "^^y  b«»ong 

lands,  becomes  the  wadsetters,  who  therefore  can  to  the  re- 
charge  the  consignatary,  upon  letters  of  homing,  to  ▼«"«'^ 
deliver  it  up  to  him;  but  because  the  reverser  may, 
at  any  time  before  decree,  pass  from  his  order,  as 
one  may  do  from  any  other  step  of  diligence,  the 
consigned  sums  continue  to  belong  to  the  reverser 
till  that  period ;  and  consequently  the  wadsetter's 
interest  in  the  wadset  continues  heritable.  If,  there- 
fore^ decree  is  not  obtained  till  after  the  death  of 
the  wadsetter,  the  redemption^money  will  belong  to 
the  wadsetter's  heir,  and  not  to  his  executors ;  but 
the  moment  the  lands  are  declared  redeemed  by  the 
decree,  it  becomes  moveable,  because  it  can  be  no 
longer  said  to  be  secured  on  land. 

11.  If  the  wadsetter  chooses  to  have  his  money  instm- 
rather  than  the  lands,  he  must  require  from  the  re-  "^"j  ?^ 
verser,  under  form  of  instrument,  the  sums  due  by  tion ; 
the  wadset,  in  terms  of  the  right.  This  instrument  ***    ^*'* 
of  requisition  did,  by  the  former  law,  dissolve  the 

real  right  constituted  by  the  wadset,  and  conse- 
quently made  the  sums  contained  in  it  moveable, 
(II.  2.  §  9.) :  but  now  that  provision  is  generally 


fi^-2 
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II.  8.  11.  made  by  a  special  clause  in  the  right,  that  uo  dili-^  * 
gence  to  be  used  upon  it  shall  weaken  the  real  se- 
curity, the  wadset  sums,  by  our  present  law,  con- 
tinue heritable,  notwithstanding  requisition.  It 
has  l)een  adjudged,  that  requisition  may  be  passed 
from  by  the  wadsetter,  even  after  the  reverser  has 
consigned  the  redemption  money  in  consequence 
thereof;  14.  Nov.  1710,  Ross. 

12.  Wadsets  are  either  proper  or  improper.  A 
proper  wadset  is  that  whereby  it  is  agreed,  that  the 
use  of  the  lands  shall  go  for  the  use  of  the  money ; 
so  that  the  wadsetter  takes  his  hazard  of  the  rents, 
and  enjoys  them  without  accounting,  in  satisfaction^ 
or  in  sdutuMy  of  his  interest.  Though,  therefore, 
the  rent  of  the  lands  should  be  less  than  the  yearly 
interest  of  the  sum  lent,  the  lands  are  redeemable 
upon  payment  of  the  bare  principal  sum,  witliout 
any  claim  for  bygone  interest;  if  it  amounts  to 
more,  the  wadsetter  is  not  obliged  to  impute  the 
surplus  (in  sortem)  towards  the  extinction  of  thp 
principal  sum.  Where  the  wadsetter  thus  subjects 
himself  to  all  the  chances  by  which  the  fruits  may 
be  lost,  it  is  a  proper  wadset,  though  the  reverser 
should  be  obliged  to  pay  the  public  burdens ;  DirL 
436 ;  P.  Fate.  114.     See  1661,  c.  62.  $  13.  14. 

improper.  13.  In  an  improper  wadset,  the  reverser,  if  the 
rent  should  fall  short  of  the  interest,  is  taken  bound 
to  make  up  the  deficiency ;  if  it  amounts  to  more, 
the  wadsetter  is  obliged  to  impute  the  excrescence 

^  towards  extinction  of  the  capital :  And  as  soon  as 

the  whole  sums,  principal  and  interest,  are  extin- 
guished by  the  wadsetter's  possession,  he  may  be 
compelled  to  renounce,  or  divest  himself  in  favour 
of  the  reverser.  Where  the  wadsetter,  in  place  of 
possessing  by  himself,  grants  a  back-tack  of  the 
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lands  to  the  reverser  for  payment  of  the  interest  of  ^'-  f;  *^ 
the  wadset  sums,  as  the  tack-duty,  the  wadset  is  Wadset 
thereby  rendered  improper ;  for  the  wadsetter  has,  '!"■?"!!!!!■'. 
in  that  event,  no  chance  of  getting  more  than  his 
interest ;  and  consequently  the  redemption  is  bur*- 
dened,  not  only  with  the  payment  of  the  principal 
sum,  but  of  the  interest,  or  tack-duties  remaining 
tmpaid.     But  this  burden  is  ineffectual  against  sin- 
gular successors,  if  it  be  not  expressed  in  the  right 
of  reversion,  or  if  the  back-tack  be  not  recorded  in 
the  proper  register. 

14*  If  the  wadsetter  be  entitled  by  his  right  to  Usunmii 
enjoy  the  rents  without  accounting,  and  if,  at  the  ^'•^^^' 
same  time,  the  reverser  be  subjected  to  the  hazard 
of  their  deficiency,  such  contract  is  justly  declared 
usurious,  by  1661,  c.  62:  for  where  the  wadsetter 
runs  no  risk  of  losing  any  part  of  his  interest,  he 
should  have  no  chance  of  drawing  more.     By  an- 
other clause  in  the  same  act,  it  was  provided,  that 
in  proper  wadsets  granted  before  the  date  of  the  A  proper 
statute,  wherein  unreasonable  advantages  had  been  ]^ust  ^t 
taken  <^  the  debtor,  the  wadsetter  should,  during  possession 
the  not  requisition  of  the  sum  lent,  be  obliged  el-   '^    ^^^ 


verser  s 


ther  to  quit  his  possession  to  the  debtor,  upon  his  ^^^."S  ^- 
giving  security  to  pay  the  interest,  or  to  subject 
himself  to  account  for  the  surplus  rents,  as  in  im- 
proper wadsets.     This  branch  of  the  statute  ap- 
pears, both  from  its  narrative  and  the  enacting 
words,  to  be  limited  to  such  wadsets  as  were  grant- 
ed anterior  to  the  statute ;  but  the  subsequent  prac- 
tice has  extended  it  to  all  wadsets  without  distinc- 
tion.    Either  the  reverser  himself,  or  any  in  his  The  rerer- 
right,  e.  g.  a  disponee  or  adjudger,  is  entitled  to  ^j^' 
make  offer  of  security  to  the  wadsetter,  in  terms  of  ditors  can- 
tliis  statute ;  but  the  reverser's  personal  creditors  ^f^^ 


rent 
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IL  a  14.  have  no  such  privilege^  since  their  debts  are  no 
Right  of    titles  of  possession ;  10.  Feb.  17i3»  E.  Leven.  (1) 
annua.  ^^^    Infeftments  of  annualrent,  the  nature  of 

which  has  been  explained  (II.  2.  §  3,)  are  also  re- 
deemable rights.  A  right  of  annaalrent  does  not 
carry  the  property  of  die  lands,  bat  it  creates  a 
real  nexus  or  burden  upon  the  property,  for  pay- 
ment of  the  interest  or  annualrent  contained  in  the 
right ;  and,  consequently,  the  bygone  interests  due 
poinding  Upon  it  are  ddnia  fimdL  The  annualrenter  may 
of  the         therefore  insist  in  a  real  action  for  obtaininir  letters 

ground  is  ^  o  ^ 

competent  of  poinding  the  ground,  upon  which  he  may  dis- 
upon  It ;     xt^i^  the  corns,  cattle,  or  other  moveables  upon  the 
lands,  for  payment  of  his  interest.    Those  corns, 
&c.  in  so  far  as  they  are  the  property  of  the  debtor 
/  himself,  may  be  poinded  by  the  creditor,  to  the 
full  amount  of  the  debt  due  to  him ;  but  the  goods 
belonging  to  the  debtor's  tenant  can  be  poinded 
only  to  the  extent  of  the  rent  due  by  him  to  his 
and  like,    landlord,  as  shall  be  particularly  explained,  (IV.  1. 
sOTia  ac!^'"  §  S.),  to  which  extent  the  annualrenter  may,  if  he 
tion  against  pleases,  sue  the  tenant  in  a  personal  action,  towards 
^  ^  ^'       the  payment  of  his  past  interest :  And,  in  a  ccHn- 
petition  for  those  rents,  the  annualrenter's  prefe- 
rence will  not  depend  on  his  having  used  a  poind- 
ing of  the  ground,  for  his  right  was  completed  by 
the  seisin ;  and  the  power  of  poinding  the  ground, 
arising  from  the  antecedent  right,  is  merm  facidiaii$f  ^ 
and  need  not  be  exercised,  if  payment  can  be  other- 
wise got ;  Fak.  vol.  ii.  1 .     As  it  is  only  the  interest 
of  the  sum  lent,  which  is  a  burden  upon  the  lands, 
the  annualrenter,  if  he  wants  his  principal  sum, 


luints. 


(1)  SeeDictv.  YfbiMf,— /bEfempfum.  See  also  Ami*s Xac<ur&t, 
IT.  S80.S72. 
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cannot  recover  it  either  by  poinding  or  by  a  per-  U*  B.  16. 
sonal  action  against  the  debtor's  tenants,  but  must  Right  of 
demand  it  from  the  debtor  himselfi  on  his  personal  ^^^' 

obligation  in  the  bond,  either  by  requisition,  or  by ^■^ 

a  charge  upon  letters  of  horning,  according  as  the 
right  is  drawn. 

16.  Rights  of  annualrent,  being  servitudes  upon  Extinction 
the  property,  and  consequently  consistent  with  the  ®^"«^" 
right  of  property  in  the  debtor,  may  be  extinguish-  rent. 

ed  without  resignation.  Where  they  were  made  out 
after  the  old  style,  (II.  2.  §  3.},  formal  renunciatiohs 
were  necessary,  which  it  behoved  the  debtor  to  re* 
cord  in  the  register  of  reversions,  because  such 
rights  were  truly  wadsets :  But  when  rights  of  an- 
nualrent came,  by  a  variation  in  the  form,  to  be 
accessory  to  a  personal  obligation,  which  is  extin- 
guishable  merely  by  payment  or  intromission,  re- 
nunciations were  no  longer  required  to  the  extinc- 
ion  of  them ;  see  8.  July  1680,  Bankin,  (1) 

17.  Infeftments  in  security  are  another  kind  of  Rigfau  of 
redeemable  right,  (now  frequently  used  in  place  of  ^^^^* 
rights  of  annualrent,)  by  which  the  receivers  are 

infeft  in  the  lands  themselves,  (and  not  simply  in  an 
annualrent  forth  of  them,)  for  security  of  the  prin- 
cipal sums,  inteirest,  and  penalty,  contained  in  the  - 
rights.     These  rights,  when  they  are  granted,  not  infeA- 
to  the  creditors  for  payment  of  their  debts,  but  to  ^^  ^^ 
cautioners  for  relief  of  their  engagements,  are  call- 
ed utfi^imeniB  qf  rdief.     If  an  infeftment  in  secu- 
rity be  granted  to  a  creditor,  he  may  thereupon 
enter  into  the  immediate  possession  of  the  lands  or 
annualrent  for  his  payment;  whereas  rights  of  re- 

(1)  See  DifDl,  V.  Annvudrtntj  mfeJtmaU  of*    See  also  Ross's  Lee-' 
ims,  II.  372-379. 
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IL  a  17.  lief  are  conditional,  and  have  no  bpcri^tion  till  the 
infeft.       cautioner  either  pays  the  debt,  or  is  distressed  for 
T^hm  ^^  except  in  the  special  cases  mentioned,  III.  3. 
no  preaent  §  26.     Infeftments  of  relief  are  granted,  not  for 
^"*'        the  behoof  of  the  creditor,  who  is  no  party  to  the 
may  be      right,  but  for  the  cautioner's,  who  therefore  may 
^piX.     renounce  it  at  his  pleasure ;  Hare.  617  :  But  if  the 
dice  of  the  creditor,  by  adjudging  the  right  of  relief  from  the 
^^'     cautioner,  shall  carry  it  to  himself,  the  cautioner 
cannot  thereafter  renounce  it,  in  prejudice  of  him 
Security     ^ho  has  affected  it  by  legal  evidence.     Where  a 
for  debt!     right  of  security  is  granted  either  for  payment  or 
tncted,       for  relief,  not  only  of  debts  already  contracted,  but 
how  limit-  ^q  j^  contracted  by  the  granter,  its  e£Eect,  as  to 
fiiture  contractions,  is  restricted  to  the  debts  that 
shall  be  ccxitracted  prior  to  the  date  of  the  seisin 
foUowing  on  it,  by  1696,  c»  5.     This  was  enacted, 
because  such  securities  were  found  by  experience 
to  be  frequently  granted  as  covers  to  fraud.  (1 )  In- 
feftments in  security  are  extinguished,  as  rights  of 
annualrent. 
^g^^reoce      ^^'  ^^^  rights  of  annualrent,  rights  in  security, 
cfdMia     and  generally  whatever  constitutes  a  real  burden 
'^^'^         on  the  fee^  may  be  the  ground  of  an  adjudication, 
which  is  preferable  to  all  adjudications,  or  other 
diligences,  intervening  between  the  date  of  the  right 
and  of  the  adjudication  deduced  on  it ;  not  only 
for  the  principal  sum  contained  in  the  right,  but 
also  for  the  whole  past  interest  contained  iu  the 


(I)  But  by  the  54.  Cfeo,  III.  e.  137.  $  14,  it  is  enacted,  thrtbe- 
nxMe  Mcurittei,  granted  either  to  banken  or  other  pcnoa%  te 
cash  accounts  or  credits,  or  to  the  cautioners  in  such 'accounts  or 
credits  by  way  of  relief,  shall  form  an  exception  to  the  rule  laid 
down  by  the  act  1696,  c.  5,  as  to  debts  contracted  afler  the  date  of 
the  seisin. 
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B^ttdication.    This  preference  arises  from  the  na-  l^-  ^  ^^ 
ture  of  real  debts,  or  dAUafimH^  and  is  expressly  P^refmnce 
reserved  by  the  act  1661,  c.  62,  establishing  the  2^^^ 
pari  passu  preference  of^djudications ;  bat,  in  or- 
der to  obtain  it  for  the  interest  of  the  interest  ac- 
camulated  in  the  adjudication,  such  adjndication 
must  proceed  on  a  process  of  poinding  the  ground ; 
Dabr.  12.  (1) 


TIT.  IX. 

OF  SERVITUDES. 

SsnriTVDE  is  a  burden  affecting  lands,  or  other  Servitude 
heritable  subjects,  whereby  the  proprietor  is  either  "  *"''*^'^ 
restrained  from  the  full  use  of  what  is  his  own,  or 
is  obliged  to  suffer  another  to  do  something  upon 
it    Servitudes  are  either  natural,  legale  or  conven-  natumi, 
OonoL    Nature  itself  may  be  said  to  constitute  a  ser- 
vitude upon  inferior  tenements,  whereby  they  must 
receiTe  the  water  that  falls  from  those  that  stand 
on  higher  ground.    Legal  servitudes  are  establish-  legal, 
ed  by  statute  or  custom,  from  considerations  of 
public  policy :  among  which  may  be  numbered  the 
restraints  laid  upon  the  proprietors  of  tenements 
within  the  city  of  Edinburgh,  by  1621,  c.  26,  and 
1698,  c«  8.    There  is  as  great  variety  of  conventional  or  conven- 
servitudes,  as  there  are  ways  by  which  the  exercise  *"*"*^* 
of  property  may  be  restrained  by  paction,  in  fa- 
vour of  another. 

2.  Conventional  servitudes  are  constituted  either 
by  granif  where  the  will  of  the  party  burdened  is 


(1)  Sm  DieL  ▼.  Right  m  Security.-^Eosi'M  LMciures,  II.  379. 
391. 
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II.  9.  2.  expressed  in  writing,  or  by  preacr^ftiaH^  where  kis 
SemtndM  consent  is  presumed  from  his  acquiescence  in  the 
w/bypw- '^"'^d®'^  ^^^  f^rty  years.  A  servitude,  constituted 
scripticm.  by  writii^  or  grant,  is  not  effectual  against  the 
granter's  singular  successors,  unless  the  grantee  has 
been  in  the  use  or  exercise  of  his  right;  which^  in 
vulgar  speech,  is  called  possession,  though  impro- 
perly :  for  servitudes  are  incorporeal  rights,  afiect- 
ing  the  proper^  of  another,  few  of  which  are  ca- 
pable of  proper  possession :  They  are  valid  against 
the  granter  and  his  heirs,  even  without  use.  In 
servitudes  that  may  be  acquired  by  prescription, 
forty  years'  exercLne  of  the  right  is  suflScient,  with- 
out any  title  in  writing,  other  than  a  charter  and 
seisin  of  the  lands  to  which  the  servitude  is  claim- 
ed to  be  due  *. 

3.  Servitudes  constituted  by  grant  are  not  effec- 
tual, in  a  question  with  the  superior  of  the  tene- 
ment burdened  with  the  servitude,  unless  his  con- 
sent be  adhibited  ;  for  a  superior  cannot  be  hurt 
by  his  vassal's  deed  :  But,  where  the  servitude  is 
acquired  by  prescription,  the  consent  of  the  supe- 
rior, whose  right  afforded  him  a  good  title  to  in- 
terrupt, is  implied.  A  servitude,  by  grant,  though 
followed  only  by  a  partial  possession,  must  be  go- 
verned, as  to  its  extent,  by  the  tenor  of  the  grant; 
but  a  servitude  by  prescription  is  limited  by  the 
measure  or  degree  of  the  use  had  by  him  who  pre- 
scribes, agreeably  to  the  maxim,  Tanium  priBScrip^ 
tuMf  quantum  possessum. 

4u  Servitudes  are  either  predial  (sometimes  call- 
ed real)  or  perionaL  Predial  servitudes  are  bur- 
dens imposed  upon  one  tenement  in  favour  of  an- 


INfferenoe 
betwiH 
the  two. 


PrecRa) 
wrritude. 


•  Vide  JIjZI.  ServUude,  Ko.  3. 
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Other  tenement.     That  to  which  the  servitude  is  U-  9.  *. 
due,  is  called  the  dominant,  and  that  which  owes  Predial 
it,  is  called  the  gervient,  tenement   No  person  can  "^*"'^*'  . 
have  right  to  a  predial  servitude,  if  he  is  not  pro- 
prietor of  some  dominant  tenement  that  may  have 
henefit  foy  it ;  for  that  right  is  annexed  to  a  tene- 
ment, and  so  cannot  pass  from  one  person  to  an- 
other, unless  some  tenement  goes  along  with  it     ^ 

5.  Predial  servitudes  are  divided  into  ruro/  servi-  Rural  aer- 
tudes,  or  of  lands  ;  and  virban  servitudes,  or  Q^^^ands" 
houses.     The  rural  servitudes  of  the  Romans  were, 

Her,  tu^tus,  via,  aquaduetusj  aqusBhaustus,  and  jus 
pascendi  pecoris.  Similar  servitudes  may  be  con- 
stituted with  us,  of  a  fooitrtoad,  tuyrse-roadj  cart- 
roadj  dams  and  aqueducts,  watering  of  cattle,  and 
pasturage.  The  right  of  a  highway  is  not  a  servi- 
tude constituted  in  favour  of  a  particular  tenement, 
but  is  a  right  common  to  all  travellers.  The  care 
t>f  highways,  bridges,  and  ferries,  is  committed  to 
the  sheriiFs,  justices  of  peace,  and  commissioners 
of  supply  in  each  shire;  1669,  r.  16;  1670,  c.  9; 
1686,  c.  8 ;  5.  Geo.  I.  c.  30.  (1). 

6.  Common  pasturage,   or  the  right  of  feeding  Comnum 
one's  cattle  upon  the  property  of  another,  is  some-  P"****"8*» 
times  constituted  by  a  general  clause  of  pasturage 

in  a  charter  or  disposition,  without  mentioning 
the  lands  burdened ;  in  which  case,  the  right  com-  what  it  ' 
prehends  whatever  had  been  formerly  appropriated  ^T**" 
to  the  lands  disponed,  out  of  the  granter's  own 
property,  and  likewise  all  pasturage  due  to  them 
out  of  othev  lands.  When  a  right  of  pasturage  is 
given  to  several  neighbouring  proprietors,  on  a 
moor  or  common  belonging  to  the  granter,  indefi- 


(1)  Sec  Z>ic<.  ▼.  &rrt6«ie. 
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II.  9^6.    ^iiQ  115  tQ  ^he  number  of  cattle  to  be  pastured,  the 
Common    extent  of  their  several  rights  is  to  be  proportion- 
^"^"'*^*'  ed,  accordiog  to  the  number  that  each  of  them 
can  fodder  in  winter  upon  his  own  dominant  tene- 
ment ;  which  prc^^ortions  may  be  fixed  by  an  ac- 
tion of  souming  and  ranming^  two  old  words  signi- 
fying the  form  of  law  by  which  the  number  of  cattle 
'  that  each  proprietor  may  pasture  upon  the  moor 
is  ascertained.  (1) 
Urban  ser-      7.  The  chief  Servitudes  of  houses  among  the  Ro- 
bouso!'  ^  mans  were  those  of  support,  viz.  iigni  immittendi^ 
and  cnerigferendL    The  £rst  was  the  right  of  fixr 
ing  in  our  neighbour's  wHU  a  joist  or  beam  from 
our  house :    The  second  was  that  of  resting  the 
weight  of  one's  house  upon  his  neighbour's  wall; 
/.  38.  de  aerv.  prod.  urb.    In  this  last,  he  who  owed 
the  servitude  was  bound,  not  only  to  suffer  the 
house  to  rest  on  his  wall,  but  to  repair  the  wall 
when  it  became  unfit  for  supporting  that  weighs 
(/.  /.  33 ;  not  from  the  nature  of  servitudes,  which 
laid  the  servient  tenement  under  no  obligation  to 
do,  but  merely  to  suffer,  but  in  virtue  of  an  fs^r 
press  stipulation  in  the  right;  /.  &  $  8.  «i  9erv.  vbuL 
By  our  customs,  also^  the  owner  of  the  servient  t^ 
nement  is  not  obliged,  in  a  servitude  of  suj^ort,  to 
repair  it,  unless  the  servitude  be  expressly  so  coor 
stituted;  St  IL  7.  §  6;  Br.  117« 
Obi'  ations     ^'  ^^^^  different  floors  or  stories  of  the  same 
on  difie.     house  belong  to  different  persons^  as  is  frequent  in 


rent  own- 


ers 


ofth^  the  city  of  Edinburgh,  the  property  of  the^  bouse 
same  tene*  cannot  be  ssid  to  be  entirely  divided :« the  roof  re- 
^uM^      mains  a  c<»nmon  roof  to  the  whole,  and  the  area 


( 1 )  As  to  Uie  aenritudeof  pasturagei  see  Did.  v.  Sirvkudg,  5  7 ; 
— iVf«T^prtoit,  Div.  III.  §  8. 
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on  which  the  house  stands  supports  the  whole :  so   ^'^^  *• 
that  there  is  a  communication  of  property,  in  con-  Obliga. 
sequence  of  which,  the  proprietor  of  the  ground-  aiff^^ 
floor  must,  without  the  constitution  of  any  ^erti-  ownen  of 
tude,  uphold  it  for  the  support  of  the  upper,  and  tenemoit 
the  owner  of  the  hishest  story  must  uphold  that  as  ^  houtet. 
a  cover  to  the  lower.     Where  the  highest  floor  is 
divided  into  garrets  among  the  several  proprietors, 
each  proprietor  is  obliged,  according  to  this  rule, 
to  uphoM  that  part  of  the  roof  which  covers  his 
own  garret ;  Si.  II.  7.  §  6.  (1) 

9.  No  proprietor  can  build,  so  as  to  throw  the  Sdlllcide. 
rain-water  falling  from  his  own  house  inunediately 

upon  his  neighbour's  ground,  without  a  special  ser- 
vitude, which  is  called  of  sUllicide :  but  if  it  falls 
within  his  own  property,  though  at  the  smallest 
distance  from  the  march,  the  owner  of  the  inferior 
tenement  must  revive  it.  The  Romans,  to  pre- 
vent the  inconveniency  of  building  too  near  a  neigh- 
bour's property,  obliged  proprietors  to  keep  within 
a  certain  distance  of  their  own  march ;  /.  14.  (feaerv. 
p9wd*  urb. :  But  we  have  no  statute  regulating  this 
matter,  though,  by  the  usage  of  several  boroughs, 
proprietors  are  obliged  to  build  some  inches  within 
the  extremity  of  their  property.  (1) 

10.  The  servitudes,  aUius  non  ioUendi,  et  ntm  Semtudc 
fffidemH  bmunibus  vd  prospeciuij  restrain  proprie-  ^Bauiri 
tors  from  raising  their  houses  beyond  a  certain  *'^.9fi^ 
height,  or  from  making  any  building  whatsoever  „^^, 
that  may  hurt  the  light  or  prospect  of  the  domi- 
nant tenement ;  L4f.l5.de  sen),  prmd.  urh.    These 
servitudes  cannot  be  constituted  by  prescription  a- 

(1)  See  DkH*  v.  Property, 
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II.  9   10. 

Servitude 

althts  mm 
toBendi^et 
nan  offici- 

nUftu, 


Servitude 
of  feel  and 
divot. 


Fealand 
divot  not 
always 
compre- 
hended 
under 
turage. 


ThirUge; 


fnulture  ; 


lone ;  for  though  a  proprietor  should  have  built 
his  house  ever  so  low,  or  should  not  have  boilt  at 
all  upon  his  grounds  for  forty  years  together,  he  is 
presumed  to  have  done  so  for  his  own  convenieii- 
cy  and  profit ;  and  therefore  cannot  be  barred  from 
afterwards  building  ^  house  on  his  property,  or 
raising  it  to  what  height  he  pleases,  unless  he  be 
tied  down  by  bis  own  consent.  (1) 

11.  We  have  two  predial  servitudes  to  which 
the  Romans  were  strangers,  viz.  that  of/be^  otfial 
and  divotj  and  of  thirlage ;  the  first  is  a  right,  by 
which  the  owner  of  the  dominant  tenement  may 
turn  up  peats,  turfs,  feals,  or  divots,  from  the 
ground  of  the  servient,  and  carry  them  off  either 
for  fuel,  thatch,  or  the  other  uses  of  his  own  tene- 
njent.  Common  pasturage,  though  a  greater  ser- 
vitude than  that  of  feal  and  divot,  does  not  neces- 
sarily comprehend  the  lesser  under  it ;  for  the  two 
servitudes  are  quite  distinct,  and  the  greater  can 
be  used  without  the  lesser.  The  right,  therefore^ 
of  casting  feal  will  he  excluded,  if  he  who  is  enti- 
tled to  the  pasturage  has  never  attempted  to  use 
the  other  right,  or  was  interrupted  in  the  attempt ; 
15.  FA.  1668,  Ir.  Haining.  (8) 

1 2.  Thirlage  is  that  servitude  by  which  lands  are 
astrieted,  or  thirled,  to  a  particular  mill,  and  the 
possessors  bound  to  grind  their  grain  there^  for 
payment  of  certain  multures  and  sequels,  as  the  a- 
greed  price  of  grinding.  In  this  servitude^  the 
rniU  is  the  dom$uait  tenement,  and  the  fandk  a»- . 
trided  (which  are  called  also  the  thirle  or  imekm) 
the  9ervienL  MuUure  is  the  quantity  of  grain  or 
meal  payable  to  the  proprietor  of  the  mill,  or  to  the 


(1)  See  Diet,  v.  Smniud*^  $  5. 


(2)  Ihid.  5  7. 
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multurer  his  tacksman.     The  sequels  are  the  small  II.  9.  12. 
quantities  given  to  the  servants,  under  the  names  sequeit. 

of  humeship,  bcamock^  and  loch  or  gowpen.    The 

quantities  paid  to  the  mill  by  the  lands  not  astricted 
are  generally  vproportioned  to  the  value  of  the  la^ 
hour,  and  are  called  ou^txnon  or  oul-^ucken  mul- 
tures; but  those  paid  by  the  thirle  are  ordinarily 
higher,  and  are  called  m-Aiwii  or  in^sucken  mul- 
tures. 

IS.  Thirlage  may  be  constituted  by  a  landhold*  Thirbige, 
er,  when,  ifi  the  disposition  of  certain  lands,  he  ^^^^* 
astricts  them  to  his  own  mill ;  or  when,  in  the  dis* 
position  of  a  mill,  he  astricts  his  owq  lands  to  the 
mill  diqioned :    And  sometimes  he  thirles  his  te- 
nants to  his  own  mill  by  an  act  or  regulation  of  his 
own  court ;  which,  however,  cannot  be  binding  on 
such  tenants  as  do  not  oblige  themselves  to  com- 
ply with  it ;  for  tenants  cannot,  but  by  their  own 
consent,  be  subjected  to  any  burden  not  mention- 
ed in  their  tacks.     The  grant  of  a  mill,  with  the  puposi- 
general  clause  of  multures,  without  specifying  the  ^  ^j^ 
lands  astricted,  conveys  the  thirlage  of  all  the  lands  multures. 
formerly  astricted  to  that  mill,  whether  they  were 
the  property  of  the  granter,  or  of  a  third  party. 

14.  A  less  formal  constitution  serves  to  astrict  Thirlage 
barony  lands  to  the  mill  of  the  barony,  than  is  ne-  ^|f|^]^ 
cessary  in  any  other  thirlage ;  which  perhaps  pro-  rony. 
ceeds  from  the  effects  of  the  union  between  the  two. 
Hence,  if  a  baron  makes  over  the  mill  of  a  barony, 
eum  muiiuris,  or  cum  astricHs  anuttiim,  it  infers  an 
astriction  of  the  barony  lands  to  the  mill  conveyed, 
even  of  such  as  had  been  before  sold  to  another  for 
a  certain  duty  pro  cmni  aHo  onere ;  17.  July  1620, 
L.  NewlisUm,     But  if,  prior  to  the  baron's  convey- 
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II.  9.  14. 

Thirlage 
to  the  mill 
of  a  ba- 
rony. 

A  right  of 
lands  cum 
macftioit, 
implies 
freedom 
from  thir- 
lage. 


Thirlage 
of  grind- 
able  corns. 


Thirlage 
of  grana 
crcKeniia* 


Thirlage 
ofinvecta 


ance  of  his  mill  cum  multuris^  he  had  sold  any  part 
of  the  barony  lands  to  another/  cum  muliurie,  the 
first  purchaser's  lands  are  not  astricted  by  tlie  pos- 
terior grant;  for  a  right  of  lands  witli  the  multures 
implies  a  freedom  of  these  lands  from  thirlage;  and 
no  person  has  power,  after  he  is  divested  of  lands, 
to  subject  them  to  any  servitude  from  which  they 
were  before  exempted ;  Hare  721,  122* 

15.  Thirlage  is  either,  1.  Of  grindable  corns ; 
or,  2.  Of  all  growing  corns ;  or,  3.  Of  the  incecta 
et  iOatOj  L  e.  of  all  the  grain  brought  within  the 
tfairle,  though  of  another  growth*  Where  the  thirr 
lage  is  of  grindable  grain,  it  is  in  practice  jrestrict^ 
ed  to  the  corns  which  the  tenants  haive  occasion  to 
grind,  either  for  the  support  of  their  fiunilies,  or 
for  other  uses ;  the  surplus  may  be  carried  out  of 
the  thirle  unmanufactured,  without  being  liable  in 
multure;  Feb.  1731,  LochhaHs  17.  FA.  1786, 
LockharL  Where  it  is  of  the  gnma  cnacenHa^  the 
whole  grain  growing  upon  the  ground  is  astricted, 
with  the  exceptions,  1.  Of  seed  and  horse  corn, 
whicli  are  destined  to  uses  inconsistent  with  grind- 
ing ;  and,  2.  Of  the  &rm-duties  due  to  the  land- 
lord, if  they  are  deliverable  in  grain  not  grinded ; 
for  it  is  not  to  be  presumed  that  the  landlord,  who 
must  sell  his  farms,  meant  to  extend  the  servitude 
against  himself:  But  if  the  rent  be  paydble  in  meal, 
flour,  or  malt,  the  grain  of  which  these  are  made 
must  be  manufactured  in  the  dominant  mill. 

16.  The  thirlage  of  inveda  et  illaia  is  seldom 
constituted  but  against  the  inhabitants  of  a  borough 
or  village,  that  they  shall  grind  all  the  corns  they 
import  thither  at  the  dominant  mill.  Where  this 
thirlage  b  imposed,  the  words  generally  are,  aU 
corns  brought  within  the  thirk  that  thole  (or  suffer) 
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fin  mi  water  therein.    Lord  Stair,  (II.  7.  §  20,)  n.  9. 16. 
Craig,  (253,  §  6.),  and  Mackenzie,  {h.  t  §  26,)  in-  ihiriage 
terpret  these  words  of  such  tholing  of  fire  and  wa-  ^^^f" 
ter  as  prepares  the  grain  for  the  mill,  that  is,  steep-  how  inter, 
ing  the  grain,  and  drying  it  in  kilns ;  but  not  of  g^,^ 
brewing  or  baking,  which  is  not  done  till  after  the 
grain  is  actually  manufactured ;  which  opinion  is 
supported  by  practice;  (22.  FA.  1707,  Herioe$ 
BoepUal) :  And,  upon  this  principle^  multure  can- 
not be  exacted,  in  a  thirlage  of  tnt^eda  et  Uiaia,  for 
flour  or  oat-roeal  brought  i^to  the  servient  tene- 
ment, unless  the  importer  had  bought  it  in  grain, 
and  grinded  it  at  another  mill  ;JPafc.ro^  2. 61.  The  * 
same  grain  that  owes  multure,  as  gramtm  crexenSf  q^^  ^^ 
to  the  mill  in  whose  thirle  it  grew,  if  it  shall  be  af-  thirled 
terwards  brought  within  a  borough  where  the  tn-  ^^^^ 
taeda  et  ilkUa  are  thirled,  must  pay  a  second  mul-  multure. 
ture  to  the  proprietor  of  that  dominant  tenement ; 
but  where  the  right  of  these  two  thirlages  is  in  the 
same  proprietor,  he  cannot  exact  bodi ;  {K.  80.) 
Where  lands  are  thirled  in  general  terms,  without 
expressing  the  particular  nature  of  the  servitude^ 
the  lightest  thirlage  is  presumed,  from  the  favour 
of  Liberty;  but,  in  the  astriction  of  a  borough  or 
village,  where  there  is  no  growing  grain  which  can 
be  the  subject  of  thirlage,  th€  astriction  otifwecta  et 
ilbUa  must  be  necessarily  understood ;  Falc»  vol.  h 
193. 
17.  Thirlage,  in  the  general  case,  cannot  be  es- 


tablished by  prescription  alone,  for  its  qua  eunime'  ^^F^ 
rwfacuUatis  non  prascribiiur  g  but,  where  one  has 
paid,  for  forty  years  together,  the  heavy  insucken 
multures,  the  slightest  title  in  writing  will  subject 
his  lands,  e.  g.  a  decree  against  him,  in  which  he 
was  not  r^ularly  called.     Thirlage  maybe,  con- 
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II.  9.  17.  trary  to  the  common  rule,  constituted  by  prescript 
Thirlage     tion  alone,  1.  Where  one  pays  to  a  mill  a  certain 
iMoiption  •    s^^9  or  quantity  of  grain  yearly,  in  name  of  mul- 
■"■'■■'"*"'    ture,  whether  he  grinds  at  it  or  not  (which  is  called 
1^ .™       ^by  muUureJ  /  for  such  payment  cannot  b^r  a  con- 
struction consistent  with  the  freedom  of  his  lands, 
in  mills  of  2.  In  mills  of  the  King's  property ;  because  the 
property ;    King's  original  right  to  all  heritable  subjects  is  con<- 
stitutedjtire  corona,  without  titles  in  writing;  and 
where  he  derives  right  from  another,  his  titles  are 
in  mills  of  more  liable  to  be  lost     This  is  extended  in  prac- 
church-      tice  to  mills  belonging  to  church-lands  in  conse- 
'   quence  otJdS.  16.  Dec.  1612,  (see  Spots.  Pr.  190,) 
whereby  thirty  years'  possession  of  church-lands  by 
churchmen,  computed  backwards  from  the  time  of 
commencing  the  action  against  them,  is  deemed 
equivalent  to  a  title  in  writing,  from  a  presumption 
that  their  rights  were  destroyed  at  the  Reforma- 
tion; (22.  Jm.  1740,  Lord  Maxwell.)     Though 
thirlage  itself  cannot  be  constituted  by  mere  pos- 
session, the  proportion  of  multure  payable  to  the 
dominant  tenement  may  be  so  fixed.  (1) 

Mill-ser-  ^®*  '^^^  possessors  of  the  lands  astricted  are 
▼ices,  bound  to  uphold  the  mill,  repair  the  dam-dikes  and 
aqueducts,  and  bring  home  the  mill-stones.  These 
services,  though  not  depressed  in  the  constitution^ 
implied  in  Are  implied  in  thirlage ;  and  even  in  thirlage  not 
thirUge,  expressly  constituted  by  writing,  if  the  thirle  has 
if  wrviees  been  in  use  to  perform  certain  services,  such  par- 
biiv«  hem   ^^  ^g^  infers  an  obligation  to  perform  all  those 

penonnccl. 

that  are  usually  demanded  in  that  servitude ;  16. 
Dec.  17S2,  Crawford:  But,  where  there  is  neither 


(I)  See  as  to  the  constitution  of  tliirlage  by  prescription,  Dkt. 
V.  Premiptum,  Dit.  III.  {7.     See  aln  Dkt»  v.  TkMag^. 
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an  explicit  constitution  of  thirlage,  nor  proof  of  l'-^  ^^ 
serrices  of  any  sort  performed  by  the  suckeners,  MiU.8er. 

the  dominant  tenement  can  claim  none ;  Dec,  1744,  ,,„„., 

L.  Inches :  for,  m  such  case,  the  rule  holds,  Tantum 
prmscriptmi^  quantum poesessum*. 

19.  The  proprietor  of  a  mill  can  sue  the  tenants  Actiom 
or  possessors  within  the  thirle,  who  have  carried  ^^^ 
their  grain  to  another  mill,  in  an  action  of  abstract-  thitUge. 
ed  multures,  which  may  be  brought  before  the 
Judge-Ordinary.     This  action,  if  the  proprietor  of 

the  lands  be  not  cited,  cannot  haye  the  effect  to  in- 
terrupt him  from  prescribing  an  immunity  from 
the  thirlage ;  but  such  prescription  may  be  effec- 
tually interrupted  by  an  action  of  declarator  of 
thirlage  against  the  propriittor,  to  which  the  Court 
of  Session  alone  is  competent  f.  (1) 

20.  Servitudes,  being  restraints  upon  property^  Sertitudes 
are  sbricU  juris :  They  are  not  therefore  presumed,  ?«.«*»**' 
if  the  acts  upon  which  they  are  claimed  can  be  ex* 
plained  consistently  with  freedom ;  and,  when  ser- 
vitudes are  constituted,  they  ought  to  be  used  in 

the  way  least  burdensome  to  the  servient  tenement. 
IJence,  when  one  has  a  right  of  pasturage,  or  of 
feal  and  divot,  upon  a  neighbouring  muir  or  heath, 
though  he  has  it,  strictly  speaking,  upon  the  whole 
tenement,  according  to  the  rule  in  servitudes,  ima* 
quuBque  gleba  servit ;  yet  the  proprietor  of  the  muir 
will  be  allowed  to  till  part  of  it,  if  he  leaves  untilled 
what  is  enough  for  the  purpose  of  the  servitude, 

•  Vide  Kama's  Rgm.  Dee.  Na  12. 

f  VUb  gtat  39.  Geo.  IIL  c.  55.  (IS.  June  1799)  *<  for  encourag- 
ing the  improvement  of  lands  subject  to  the  senritude  of  thirlage, 

in  OMpnt  of  Grtai  Britam  c^ned  ScotUmdr  ivferrad  to  in  the 
edition  1805  of  The  Institute,  p.  37'^  Note  |.  Fac,  CoH  lii.  163. 

(1)  See  Dki.  ▼.  Triage, 


(1 
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It.  9.  90.  SO.  Jim.  1690,  E.  Sauthesk ;  Dirl.  m.    Hence  also 

Servitudes  one  who  h'as  a  servitude  of  peats  upon  his  neigh- 
are  «^'""' 

jtariM, 


ftie  stncti    j^ypfg  moss,  is  not  at  liberty  to  extend  it  for  the 


•IMIMItMHWMMM* 


use  of  any  manufacture  whieh  may  require  an  ex- 
traordinary expense  of  iuel,  but  must  confine  it  to 
the  natural  uses  of  the  dominant  tenement. 

Eztioction      21.  Servitudes  are  extinguished,  I.  Cbij^toime, 

ttida  ^^'  when  the  same  person  comes  to  be  proprietor  c^ 
the  dominant  and  servient  tenements ;  for  res  sua 
nenmU  servU,  and  the  use  the  proprietor  thereafter 

etmflukme;  makes  of  the  servient  tenement  is  not  jure  rnrvHu- 
tUy  but  is  an  act  of  property.  Nor  is  the  astriction 
of  tenants  to  the  landlord's  mill  aft  ex^ception  from 
this  rule;  for,  in  thirlage,  it  is  nor  the  lands  tliem- 
selves  that  are  astricte4(  but  the  fruits^  which  be- 

tniotte  m'jlong  to  the  tenant.  2.  By  the  perishing  either  of 
the  dominant  or  servient  tenement :  But,  if  a  mill 
shall  be  only  disabled  for  a  time  from  service,  the 
thirle  can,  during  such  temporary  insuffieiency, 
carry  no  more  of  their  grain  Co  other  mills'  than 
what  they  have  immediate  use  tcx ;  (Jbi.  1790,  JS. 
WigUm.)  By  the  former  practice,  th^  were,  in 
such  case,  subjected  to  the  multures,  as  if  the  mill 
oottld  have  served  thern^ ;  and  were  only  exempted 
from  the  sequels ;  {F.  28.  FA.  1684,  MaedouffoL) 

mm  iiteMlB.  3.  Servitudes  are  lost  non  uienda,  by  the  dominant 
tenement's  neglecting  to  use  the  right  for  for^ 
years ;  which  is  considered  as  a  dereliction  of  it, 
though  he  who  has  the  servient  tenement  should 
have  made  no  interruption,  by  doing  acts  contrary 
to  the  servitude.  (1) 
5*'^°^^  22.  Thirlage  may  be  extinguished  by  a  charter 
of  the  astricted  lands  granted  by  the  owner  of  the 

(1)  See  Dkt.  ▼.  Servitude. 
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dominant  tenement,  cum  muUuris ;  which  does  not  H.  9.  82. 
barely  presume,  that  the  lands  in  the  grant  were  Extinction 
before  free,  but  implies  an  exemption,  though  they  LlSSfi?' 
had  been  formerly  burdened  with  thirlage ;  (F.  26.  bys  clause 
Jem.  1705,  Grtemi) :  Nor  is  it  necessary  that  such  ^ 
clause  be  inserted  in  the  dispositive  part  of  the  even  in  the 
charter,  because  exemption  from  servitude  is  only  *«««»^«»» 
a  quality  annexed  to  lands,  and  not  a  separate  sub- 
ject, {jyirL  1.);  but  where  the  vassal  has  continued 
to  pay  insucken  multures  after  such  charter,  free- 
dom from  thirlage  is  not  inferred ;  (5^  II.  7.  $  24.) 
In  rights  flowing  from  the  crown,  the  clause  of  except  in 
multures,  when  it  is  only  in  the  tenendas^  has  no  ^s^^ 
efiect ;  because,  when  signatures  are  presented  in  from  the 
Exchequer,  the  greatest  part  of  the  Unehdas  is  left  ^^^^n* 
blank,  which  is  afterwards  filled  up  at  the  discre- 
tion of  the  chancery  clerk,  or  the  framer  of  the  sig- 
nature; (8.  Jan.  1662,  Stetoart). 

S8.  Personal  servitudes  are  those  by  which  the  Penonai 
property  of  a  subject  is  burdened,  in  favour,  nd^  servitudes- 
a  tenement,  but  qf  a  person.     The  only  personal 
servitude  known  in  our  law,  is  usufructj  or  liferent.  Liferent ; 
which  is  a  right  to  use  and  enjoy  a  thing,  during 
Ufe,  Ae  stAstance  of  it  being  preserved.     A  liferent 
cannot  therefore  be  constituted  upon  things  which 
perish  in  the  use :  and,  though  it  may,  upon  sub- 
jects which  gradully  wear  out  by  time,  as  house- 
hold furniture,  &c.  yet,  with  us,  it  is  generally  ap- 
plied to  heritable  subjects.   He,  whose  property  is 
burdened,  is  usually  called  thenar. 

24.  Liferents  are  divided  into  conventional  and  conven. 
hgaL   Conventional  liferents  are  either  simple,  or  by  J^^"^  ^^'^ 
reservation.     A  simple  liferent,  or  by  a  separate  simple 
constitution,  is  that  which  is  granted  by  the  pro-  Hferent; 
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11.  ft  24.  prietor  in  favour  of  another:  And  this  sort,  cort-" 
Liferent     trary  to  the  nature  of  predial  servitudes,  requires 
constituted  ^^1^^"  '^  order  to  affect  singular  successors ;  for  a 
by  Misin.    liferent  of  lands  is,  in  strict  speech,  not  a  servitude, 
but  a  right  resembung  property,  which  constitutes 
the  liferenter  vassal  for  life  ;  and  singular  succes- 
sors have  no  way  of  discovering  a  liferent  right 
which  perhaps  is  not'yet  commenced,  but  by  the 
records ;  whereas,  in  predial  servitudes,  the  con- 
stant use  of  the  dominant  tenement  makes  them 
Proper       public.   The  proper  right  of  liferent  is  intransmis- 
li^enf  in.  ^^ble,  ossibuB  usufirwiMarii  inharet :  When  the  pro- 
tnuiflnis.    fits  of  the  lifereuted  subject  are  transmitted  to  an- 
"  ^*         other,  the  right  becomes  merely  personal,  for  it  en- 
titles the  assignee  to  the  rent,  not  during  his  own 
life,  but  his  cedent's,  and  is  therefore  carried  by 
simple  assignation,  without  seisin.  (1) 
liferent         ^^'  ^  liferent  by  reservation  is  that  which  a  pro- 
by  reienra-  prietor  reserves  to  himseli^  in  the  same  writings  by 
^*         which  he  conveys  the  fee  to  another.     It  requires 
no  seisin ;  for  the  granter's  former  seisin,  which 
virtually  included  the  liferent,  still  subsists  as  to  the 
entitles  to   liferent  which  is  expressly  reserved.     A  liferenter 
sds  and"to  ^V  reservation  may  enter  the  heirs  or  singular  suc- 
casuaities.    ccssors  of  vassals,  as  if  he  were  fiar,  (Or.  416.  $  5), 
and  is  entitled  to  the  casualties  of  superiority  that 
fall  during  his  life;  his  right  being  more  amply  in- 
terpreted than  that  of  a  simple  liferenter  who  had 
no  prior  interest  in  the  lands  *.  (2)     In  conjunct 
infeftments  taken  to  husband  and  wife,  the  wife's 

•  See  Fac,  CoH  z.  ]  10. 

(1)  But  to  complete  the  right,  die  awignation  must  be  duly  in- 
timated to  the  tenants  and  to  the  fiar. 

(2)  See  Did,  v.  lAferenter, 
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right  of  conjanct  fee  resolyes,  in  the  general  case,   1 1*  d*  ^J^ 
into  a  liferent,  which  is  however  as  extensive  as  a  Liferanto 
liferent  by  reservation.  (1)  5L!!!L 

26.  Lifei'ents  by  law,  are  the  teree  and  the  cmir- 
tuy.     The  terce  (terHa)  is  a  liferent  competent  by  Terce, 
law  to  widows,  who  have  not  accepted  of  epecial^ 
provisions,  in  the  third,  of  the  heritable  subjects  in 
which  their  husbands  died  infeft.    By  our  ancient 
customs,  the  widow  was  entitled  only  to  a  third  of 
the  lands  in  which  the  husband  stood  infeft  at  the 
marriage,  so  that  she  had  no  claim  upon  what  he 
hod  acquired  during  the  marriage,  perhaps  by  her 
own  industry  or  economy,  (H.  M.  L  2.  e,  16.  §  5. 9.) 
The  terce  takes  place  only  where  the  marriage  has  when  due ; 
subsisted  for  year  and  day,  or  where  a  child  has 
been  bom  alive  of  it  No  terce  is  due  out  of  lands  in 
whidi  the  husband  wds  not  infeft,  (2)  (29.  Jan.  1706,  busbaDd 
Camtthersj)  unless  in  the  case  of  fraudulent  omis-  "2^** 
sion  ;  for  which  see  Cr.  428.  §  27 ;  St  II.  6.  §  16. 

87.  The  terce  is  not  limited  to  lands,  but  ex-  out  of 
tends  to  teinds,  and  to  servitudes  and  other  bur-  j^Jj»t."^b- 
dens  affecting  lands :  Thus,  the  widow  is  entitled,  due ; 
HI  the  right  of  her  .terce,  to  a  liferent  of  the  third 
of  the  sums  secured,  either  by  rights  of  annualrent, 
or  by  rights  in  security.   In  improper  wadsets,  the 
terce  is  a  third  of  the  sum  lent :  In  those  that  are 
proper,  it  is  a  third  of  the  wadset  lands ;  or,  in  case 
of  redemption,  a  third  of  the  redemption-money. 
If  the  husband  had  two  dwelling-houses,  the  widow 
has  right  to  the  second ;  if  he  had  but  one,  the 

(1)  See  Die/.  ▼.  FUtr,  $  1. 

(8)  But  ft  aamn,  though  reduced  upon  nuUittes,  h'$»  been  held 
aoffideiit  to  eupport  the  widow's  leroe.  See  Boae  t.  F^raaer,  86*  Jan. 
1T90.  A  rimikr  decuton  had  been  given  as  to  the  right  of  cmcr- 
lAf,  bi  Hvmikm  ▼.  Boiweff,  ]&  Jum  1716,  2>mM.  ▼.  Covrtemf, 
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II.  a  27« 
Terce, 


it!  prefe- 
rence. 


Lesser 
terce. 


Tcrce  now 
excluded 
by  a  spe- 
cial provi- 
Aion. 


heir  must,  in  the  opinion  of  Craig,  allow  her  th^ 
third  of  it,  (424|  §  29.)  By  the  later  practice,  he  is 
entitled  to  the  sole  possesion  of  it,  but  cannot  let 
it  to  another;  (1)  (26.  Jan.  1666,  Logan).  Neither 
rights  of  reversion  *,  superiority,  nor ,  patronage, 
fall  under  the  terce ;  for  none  of  these  have  fixed 
profits,  and  so  are  not  proper  subjects  for  the  wi* 
dow's  subsistence ;  nor  tacks,  because  they  are  not 
feudal  rights.  Burgage-tenements  are  also  exclu-. 
ded  from  it,  {Cr.  425,  §  34.},  the  reason  of  which  is 
not  so  obvious  f.  Since  the  husband's  seisin  is 
both  the  measure  and  security  of  the  terce,  such 
debts  or  diligences  a^one,  as  exclude  the  husband's 
seisin,  can  prevail  over  it :  A  disposition  of  land% 
therefore,  or  an  heritable  bond  granted  by  the  hus- 
band, or  an  adjudication  led  against  his  estate,  if 
not  followed  by  seisin,  cannot  affect  the  terce  t« 

28.  Where  a  terce  is  due  out  of  lands,  burdened 
with  a  prior  terce  still  subsisting,  the  second  tercer 
has  only  a  right  to  a  third  of  the  two-thirds  that 
remain  unaffected  by  the  first  terce ;  (jR.  M.  L  2. 
c.  16.  §  64).  But  upon  the  death  of  the  first  widow, 
whereby  the  lands  are  disburdened  of  her  terce,  the 
lesser  terce  becomes  enlarged,  as  if  the  first  had 
never  existed.  Formerly  the  widow  was,  contrary 
to  the  common  rules,  entitled  to  a  terce,  even  though 
the'  husband  had  made  a  special  provision  in  her 

*  Faa(  CoB,  lii.  Appendix,  No.  16. 

f  But  tenements  of  buighs  of  Uanony  are  subject  to  tbe  teroe, 
Fae.  CcKL  iv.  99.  (p.  354.)  ;  and  so  are  tenements  in  rofalbui^^s, 
if  held  not  burgage,  but  feu  of  the  town,  JbidL  iz.  104.  On  the 
other  hand,  lands  in  the  country,  if  held  by  burgage  tenure,  are 
exempted  from  the  terce ;  Ibid.  xL  2S6.  ^ 

\  Fac.  CoO.  ix.  31.  Vidt  Ilrid.  xU.  205. 

(1)  It  is  extremely  doubtful  whether  in  any  case  a  widow  caa 
claim  a  second  house,  &«  an  appendage  of  her  terce :  See  MM  w. 
SwmioHf  24.  Feb,  1706. 
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favour,  unless  it  had  been  expressly  granted  in  sa-  ^^-  ^-  ^^ 
tisfaction  of  the  terce ;  but,  by  1681,  c.  10,  thewi-  Terconovr 
dow,  who  has  accepted  of  a  special  provision  from  ^a  special 
her  husband,  is  thereby  excluded  from  the  terce,  pnmaioiu 
unless  such  provision  shall  cbntain  a  clause  that 
she  shall  have  right  to  both*    _  Brief  of 

29,  The  widow  has  no  title  of  possession,  and  so  ^^'^ 
cannot  receive  the  rents  in  virtue  of  her  terce,  till 
she  be  served  to  it;  and,  in  order  to  this,  she  must 
obtain  a  iMrief  out  of  the  chancery,  directed  to  the 
sheriff,  who  calls  an  inquest  to  take  proof  that  she 
was  wife  to  the  deceased ;  and  that  the  deceased 
died  infeft  in  the  subjects  contained  in  the  brief.  Senriceof 
The  service  Or  sentence  of  the  jury,  finding  these 
points  proved,  does,  without  the  necessity  of  a  re«  of  widows, 
tour  to  the  chancery,  entitle  the  wife  to  enter  into  **r  ^^  ^' 

vision  of 

the  possession,  {SL  IL  6.  §  13.) ;  but  she  can  only  the  lands, 
possess  with  the  heir  pro  MtivUoy  and  so  cannot 
remove  tenants  till  the  sheriff  kens  her  to  her 
terce,  or  divides  the  lands  between  her  and  the  heir. 
In  this  division,  after  determining  by  lot  or  kavil, 
whether  to  begin  by  the  sun  or  the  shade,  (t.  e. 
by  the  east  or  the  west,)  the  sheriff  sets  off  the  two 
first  acres  for  the  heir,  and  the  third  for  the  wi- 
dow.   Sometimes  the  division  is  executed  by  giving 
one  entire  farm  to  the  widow,  and  two  of  equal  The  right 
value  to  the  heir.     The  widow's  right  is  not  pro-  conttitu" 
perly  constituted  by  this  service ;  it  was  constituted  ^^d  before 
before,  by  the  husband's  seisin,  and  fixed  by  his  '*^*^' 
death ;  the  service  only  declares  it,  and  so  entitles 
her  to  the  third  part  of  the  rents  retro  to  her  hus- 
band's death,  preferably  to  any  ri^ts  that  may  have 
affected  the  lands,  in  the  intermediate  period  be- 
tween that  and  her  own  service.     The  relict,  if  she 
was  reputed  to  be  lawful  wife  to  the  deceased,  must 
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be  served,  notwitbstaiiding  any  objeclious  by  tbe 
heir  against  tbe  marriage,  which  may  be  afterwards 
triad  by  the  commissary ;  150S,  e.  77.  (1) 

to.  Courtesy  is  a  liferent  given  by  law  to  the  sni^ 
viving  husband,  of  all  his  wife's  heritage  in  whioh 
she  died  infeft,  if  there  was  a  child  of  tbe  marriage 
bom  alive.  A  marriage,  though  of  the  longest  con- 
tinuance^ gives  no  right  to  the  courtesy,  if  tfa^^  was 
no  issue  of  it.  The  child  bom  of  tbe  marriage 
roust  be  the  mother's  heir:  If  she  had  adiild  of  a 
former  marriage,  who  is  to  succeed  to  her  estate, 
the  husband  has  no  right  to  die  courtesy  while  sodi 
child  is  alive,  {F.  1.  Dec  170S,  Darieiih,)  contrary 
to  Sir  Hio.  Orsif^s  opinion,  (4S8.  §  4S,)  so  that 
Ihe  courtesy  is  due  to  the  husband,  rather  as  fiither 
to  an  heir,  than  as  husband  to  an  heiress ;  confor- 
mably to  the  Roman  law,  which  gives  to  the  fisdier 
the  usufiruct  of  what  the  diild  succeeds  to  by  the 
mother ;  (/.  1.  C.  de  ban.  mat)  Heritage  is  here 
opposed  to  conquest,  (III.  8.  §  6,)  and  so  is  to  be 
und^stood  only  of  the  heritable  ri^ts,  to  which 
the  wife  succeeded  as  heir  to  her  ancestors,  eacclu- 
ding  what  she  herself  had  acquired  by  singular  ti- 
tles. 

81.  Because  the  husband  enjoys  the  liferent  of 
his  wife's  whole  heritage,  on  a  lucrative  title,  he  is 
considered  as  her  t^nporary  representadve,,  and  so 
is  liable  in  payment  of  all  the  yearly  burdens  charge*^ 
able  on  the  subject,  and  of  the  current  interest  of 
all  her  debts,  real  and  personal,  to  the  value  of  the 
yearly  rent  he  enjoys  by  the  courtesy;  (IC  &)  Tlit 
courtesy  needs  no  sofemniQr  to  its  constitution: 
That  right  which  the  husband  had  to  the  rents  of 


(1)  See  Dkt.  y,  Tme, 
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kis  wife's  estate^  during  the  marnAgejJure  mariii,  It*  ^  3L 
is  coiitiiraed  with  him  after  her  death,  under  the  Wife  mofti 
naipe  of  courtesy,  by  an  act  of  the  law  itself.    As  ^l!!fj^ 
in  the  terce,  the  husband's  seisin  is  the  ground  and 
measure  of  the  wife's  rights  so  in  the  courtesy,  the 
wife's  sebin  is  the  foundation  <^the  husband's;  and 
the  two  rights  are,  in  all  other  respects,  of  the  same 
nature ;  if  it  is  not,  that  the  courtesy  extends  to 
bnrgage-hoidings,  {JL  B.  o.  44,)  and  to  superior!- 
Ues;  {org.  1681,  c.  81.)  (1) 

82.  All  liferenters  must  use  their  right,  saha  rei  Right  of 
jubtoNlui :  Whatever,  therefore,  is  part  of  the  fee  ^^^^^ 
itself,  cannot  be  encroached  oii  by  the  liferenter,  ed ; 

c  ff.  woods  or  growing  timber,  even  for  the  neces* 
sary  uses  of  the  liferented  tenement ;  {F.  3.  tMff 
169d,  Lady  BorthwicL    But  where  a  coppice  or 
«tt»c<Rftfa  had  been  divided  into  hags,  one  of  which  fstopow- 
was  in  use  to  be  cut  annually  by  the  proprietor,  i^.  ^ 
the  liferenter  may  continue  the  former  yearly  cut* 
tings ;  because  these  are  considered  as  the  annual 
fruits  the  subject  was  intended  to  yield,  and  so  the 
proper  subject  of  a  liferent    Liferenters  have  no 
right  to  coals  or  minerals  under  ground,  if  they  be  •»  ^  mint- 
not  expressed  in  the  right ;  for  they  are  proper     *' 
paries  aoH;  (IS.  Jiily  1677,  Lady  Presku;   June 
llffff  Heir8  of  Raeebam.)  Where  they  are  express- 
ed, the  liferenter  may,  by  the  former  rule,  work 
any  colliery  that  had  be^i  opened  before  the  com- 
mencement of  his  right,  provided  he  does  not  em- 
ploy a  greater  number  of  colliers,  or  bring  up  a 
greater  quantity  of  coals,  than  the  proprietor  did. 

83.  Our  law,  to  preserve  the  liferented  subjects  Burdens 
for  the  fiar,  directed  liferenters  to  give  security  ^'^^^^  ' 


(1)  Se«  Did.  V.  Ontrtu^, 
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II.  9.  33.  (called  in  the  Roman  law  cauiioust^ruciuaHay)  that 
QtKtio  they  should  keep  them  in  good  condition  during 
;;j^  '  the  liferent,  (1491,  c.  25,)  under  the  penalty  of  Jo- 
— ^.^^  ging  ^1^  profits  thereof;  (15S5,  e.  16.)  A  special 
method  is  chalked  out  in  the  case  of  tenements 
Alimony  within  borough,  by  act  1594,  e.  2S6.  Liferenters 
of  thebeir.  ^^^  j^j^^  burdened  with  the  alimony  of  the  heir, 

where  he  has  not  enough  for  maintaining  himself 
which  is  founded  in  an  extension  of  the  last  clause 
of  act  1491,  c.  25;  by  the  first  part  whereof,  not 
only  ward  superiors,  but  liferenters,  were  obliged 
to  preserve  in  good  condition,  the  subject  of  the 
ward  or  liferent.  The  name  of  an  employment,  if 
it  does  not  afibrd  bread  to  the  heir,  will  not  defend 
the  liferenter  against  this  burden ;  (25.  Jttly  1705,- 
Ayton.)  The  bare  right  of  apparency  founds  the 
action  against  the  liferenter;  (12.  Feb.  16S6»  12!^ 
burfu)  It  is  a  burden  personal  to  the  liferenter 
himself,  and  cannot  be  thrown  upon  his  adjudging 
creditors,  as  coming  in  his  place  by  their  dili- 
gences ;  ( 1 787,  Cred,  of  Bbnr* )  ( 1 )  Ltferenters  are 
also  subjected  to  the  payment  of  tlie  yearly  cesses^ 
stipends,  &c.  falling  due  during  their  right,  Ad  lo 
all  other  burdens  that  attend  the  subject  laferented. 
Hie  expiry  ^*'  Liferent  is  extinguished  by  the  liferenter's 
of  liferents,  death.  That  part  of  the  rents  which  the  llferentor 
bad  a  proper  right  to,  before  his  death,  falls  to  Us 
executors ;  the  rest,  as  never  having  been  tn  bams 
of  lands,  of  the  deceased,  goes  to  the  fiar.  Martinmas  and 
Whitsunday  are,  by  our  custom,  the  legal  terms  of 
regulated  the  payment  of  rent :  Consequently,  if  a  liferenter 
'^^l^terms  ^*^'w^  survives  the  term  of  Whitsunday,  hisexe- 
cutors  are  entitled  to  the  half  of  that  year's  rent, 

(1)  See  DicL  y,  AHmmt, 
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because  it  was  due  the  term  before  his  death ;  if  he  ii*  ^  ^ 
survives  Martinmas,  they  have  a  right  to  the  whole.  Expuy  of 
And  this  is  the  rule,  though  the  conventional  term     ^"^ 


■iMIMHMMMIIMWM** 


should  be  after  Mardnihas ;  for  still  the  rent,  though 
not  payable,  was  due  while  (he  liferenter  was  yet 
•alive;  and  the  postponing  the  term  of  payment 
cannot  hurt  the  right  of  the  executors ;  (Gosfirdj 
24.  Mg  1668,  Camegy.)     A  liferenter,  who  out^ 
lives  partof  the  term-day,  transmits  to  his  executors 
the  right  to  that  term;  (F.  B.  Dec.  1704,  Pater- 
wtL)    If  the  liferenter,  being  in  the  natural  pos- 
session, and  faavmg  first  sowed  the  ground,  should 
die,  even  before  the  Whitsunday,  his  executors  are  yj\^  jf 
entitled  to  the  whole  crop,  in  respect  that  both  seed  ^®  ^^' 
and  industry  were  his;  (25.  Jtdy  1671,  Guthrie.)  sowed  the 
Liferents  of  mills,  though  their  firuits  are  continual,  V^^^^ 
4edie  mcfiem,  are  governed  by  the  same  rule  with  of  mills ; 
Uferents  of  lands;  (8.  Dec.  1617,  GtOhrie.)    In  a 
liferent  of  money  constituted  by  a  moveable  bond,  of  money. 
the  executors  have  a  right  to  the  interest,  down  to 
the  very  day  of  the  liferenter's  death,  where  no 
terms  are  mentioned  for  the  payment  thereof;  but 
in  the  case  of  an  heritable  bond,  or  of  a  money- 
liferent  secured  on  land,  the  interests  of  liferenter 
and  fiar  (or  of  heir  and  executor,  for  the  same 
roles  serve  to  fix  the  interests  of  both)  are  govern- 
ed by  the  legal  terms  of  land-rent ;  ( 1 1.  Jan.  1738, 
Carrutkers^)  without  regard    to   the  convention- 
al;(l)  (12.  Jm.  1681,  Trotter.) 


(1)  See  DkL  ▼•  Ttrm  Legd  and  Omnentkmal, 
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TIT.  X- 
OF  TEI^OS. 

^}:.}t}:  Ecclesiastical  rights  are  caUed  bene/Sou,  ao  ap- 
Benefices  pellation  traBsferred  from  secular  feus  to  cbnrcb  li- 
conufit  of  vings,  because  they  were  given  to  ofaurcblneii,  in 
church,  consideratiou  of  their  ttpirttwi  watfbre.  Thw 
^^^  consist  either  of  lands,  or  of  the  tithe  or  teind  of 
lands ;  the  fir^  is  called  the  ten^poraUilk  the  other 
the  spirHmMlUy,  of  the  benefice.  Tfa»l  cfaurclnlamk 
might  not  be  aliened  by  the  benefieiaries,  in  preji>- 
*dice  of  their  successors,  Bishops^  and  the  heada  of 
religious  houses^  were  disabled  from  making  grants 
without  the  consent  of  the  chapter  or  ccmveni ; 
which  rule  continued  after  the  Heforinalioi^  du- 
ring chiirch-govemment  by  Bishops ;  1606^  c.  8. 
The  King's  confirmation,  as  the  presumed  patron, 
was  also  to  be  adhibited  to  grants  of  diurdb*landa^ 
{R.  M.  L  2.  c.  SS) ;  whidi  right,  though  wjoested 
from  our  Sovere^ns  by  the  Pope,  (Or.  140l  §  8&y) 
was,  upon  the  Reformation,  restored  to  the  crown ; 
(1584,  c.  7,  &c.) 
and  ieinds.  ^'  Teiuds,  Or  lithcs,  are  that  liquid  propOrtton 
of  our  rents,  or  goods,  which  is  due  to  churchnen 
for  performing  dirine  service,  or  exercising  the 
other  spiritual  functions  proper  to  their  sefend  of- 
fices. Most  of  the  canonists  affinn,  thai  the  pre- 
cise proportion  of  a  tenth,  not  only  of  the  fruits  of 
the  ground,  but  of  what  is  acquired  by  personal  in- 
dustry, is  due  to  the  Christian  clergy,  of  divine 
right,  which  they  therefore  call  the  proper  patri- 
mony of  the  church  ;  though  it  is  certain  that  tithes 
in  their  infancy  were  given,  not  to  the  clergy  alone, 
but  to  lay-monks,  who  were  called  pat^f9fre«,  and  to 
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olher  indigent  persons.    Charles  the  Great  was  the  I'-  U>.  9. 
first  secular  Prince  who  acknowledged  this  right  in  Toiidi. 
the  chorch.     It  appears  to  have  been  received  with 
us  as  fiir  back  as  David  I,  by  two  charters  of  that 
Kmgf  preserved  in  Anderson's  Dipkmmku    Our 
first  statute  conoeroing  teinds  is  Dav.  IL  c.  42. 

3.  This  right)  if  it  had  been  divine,  ought  natu-*  Teinds 
rally  to  have  belonged  to  the  pastor  of  the  paro-  ^^^ 
diiai  church ;  but  its  application  was  for  a  long  ha^bMn 
time  miserably  inverted :  For  not  only  did  ttiose  ^^  ^ 
who  were  liable  in  payment,  at  first  consider  their  son,**"" 
obligation  as  fulfilled,  by  giving  the  right  of  their 
tithes  to  any  poor  lay  friend ;  but,  even  after  tithes 
had  been,  by  the  church  canons,  consecrated  to  the 
parochial  churches,  the  patron,  who  in  those  ages 
looked  on  himself,  upon  the  emerging  of  every  va« 
eancy,  as  the  absolute  proprietor  of  the  benefice^ 
assumed  frequently  a  power  of  appropriating  or  an*>  wen  fie. 
Hexing  it  to  a  cathedral  church  or  monastery ;  by  ^^%ifc. 
which  annexation,  the  cathedral  or  monasterv  be^-  ted  to  ca- 
came  the  beneficiary  or  titular  of  the  benefice  an-  and  mo- 
nexed.    At  other  times^  churchmen,  who  had  not  ^uuteriea. 
their  tithes  regularly  paid  them,  made  a  grant  of 
part  of  them  to  the  Sovereign,  that  they  might  the 
better  engage  his  interest  for  making  the  rest  efiec* 
tual :  And,  lastly,  most  of  the  religious  orders  pro*  Certain 
cured  from  the  Pope  an  exemption  from  payment  ^^1^**" 
of  the  tithe  of  lands  possessed  by  themselves,  which  in»n  pay. 
ought  to  have  been  paid  to  the  several  churches  ""*  *''*°' 
where  the  lands  lay.    These  abuses  were  in  some  Him  »* 
measure  corrected,  first,  by  a  papal  constituti<m  of  *'^«*- 
Adrian  IV,  <Mio  IIM)  limiting  such  exemptions  canons/ 
to  the  three  orders  of  Cistertians,  Hospitallers,  and 
Templars ;  and  afterwards,  by  several  councils  of 
Lateran,  (one  held  by  Alexander  III.  in  1180,  one 
by  Innocent  III.  in  1215,  &c.)  prohibiting  the  far- 
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11.  la  a  (iier  infeudation  of  tithes  to  laymen,  and  their  fur- 
^■<^;      ther  consecration  to  any  other  than  the  parish- 
church. 

4.  The  person  employed  by  the  cathedral  church 

or  monastery,  to  serre  the  cure  in  the  church  an* 

nexed,  was  called  a  vicatj  because  he  held  the 

At  iint  luu  church,  not  in  his  own  right,  but  in  the  right  or 

^^  ^Y'     ^ice  of  his  employers ;  and  so  was  removeable  at 

nng  pies-  r     j        ^ 

•tire ;  af.    pleasure,  and  had  no  share  of  the  benefice  other 
^;j[|^    than  what  they  thought  fit  to  allow  him :  But,  in 
the  course  of  time,  the  appellation  of  vicar  was  li- 
mited to  those  who  were  made  perpetual,  and  who 
got  a  stated  share  of  the  benefice  for  their  incum- 
bency ;  from  whence  arose  the  distinction  of  bene> 
Menial      fices  into  porsonoges  and  vicarages.    The  Bishops, 
^com-    (according  to  Forbes  on  Tithes,  p.  86.  30,)  about 
churches,    the  thirteenth  century,  divided  with  their  chapiers 
the  churches  that  had  been  annexed  to  their  ca- 
thedrals :  Those  which  fell  to  the  bishop  hhnself 
were  styled  mensal^  because  they  supported  the 
expense  of  his  table ;  those  that  went  to  the  chap- 
ter were  called  ccmmon^  as  belonging  in  common 
to  ail  its  members;  but  it  is  more  probablie  that 
this  distinction  owed  its  rise,  long  before  the  thir- 
teenth century,  to  the  appropriation  of  parochial 
churches  to  cathedrals ;  some  of  which  the  patron 
gave  to  the  bishop  himself,  which  were  called  men- 
sal;   and  others  to  the  bishop  ^nd  his  chq>ter, 
which  got  the  name  of  common. 
TtiiMit  are      5.  Personal  teinds,  t.  e,  the  tenth  of  what  one  ac- 
^g^gu^gF^  quires  by  his  own  industry  or  employment,  are  not 
vicarage,    acknowledged  by  our  law ;  though  they  have  been 
found  due  when  supported  by  forty  years'  posses- 
sion ;  29.  Nov.  1678,  Bemy.     Predial  teinds  are, 
by  the  usage  of  Scotland,  ^liYitv parsonage  or  vka-- 
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Togt.    Paracnage  teinds  are  the  teinds  of  corn ;  and  ^l*  [^  ^ 
they  are  so  called  because  they  are  due  to  the  par«  Teinds  an 
SOD,  or  other  titular  of  the  benefice.      Vicarage  »nagif^" 
teinds  are  the  small  teinds  of  calves^  lint,  hemp,  vicarage, 
^gs,  &c.  which  were  commonly  given  by  the  titular 
to  the  vicar  who  served  the  cure  in  his  place.    The 
first  sort  was  universally  due,  unless  in  the  case  of  Parsonnge 
their  infeudation  to  laics,  or  of  a  pontifical  exemp*  ^"^^^^ 
tion  ;  but,  by  the  customs  of  almost  all  Christen*  due,  but 
dom,  the  lesser  teinds  were  not  demanded,  where  ar^j]^ 
they  had  not  been  in  use  to  be  paid.     By  the  prac* 
tice  of  Scotland,  the  teinds  of  animals,  or  of  things 
produced  from  animals,  as  lambs,  wool,  calves,  are 
due,  though  not  accustomed  tobe  paid ;  (jP.  24.«/tcfy 
1678,  L'  Grant  **) ;  but  roots,  herbs,  &c.  are  not 
tithable,  unless  use  of  payment  be  proved ;  9.  June 
1676,  Bumet. 

6.  The  parson,  who  was  entitled  to  the  teind  of  Panonage 
corns,  made  his  right  effectual,  either  by  accepting  ^^^  ^^ 
of  a  certain  number  of  teind-bolis  yearly  from  the  monly 
proprietor  in  satisfaction  of  it ;  or,  more  frequently,  fromlhe 
by  drawing  or  separating  upon  the  field  his  own  stock. 
t«nth  part  of  the  corns,  after  they  were  reaped,  from 
the  stock  or  the  remaining  nine-tenths  of  the  crop, 
and  carrying  it  off  to  his  own  granaries,  which  is 
called  dSroim  teind.    And  if  any  possessor  of  lands  HardiJiip 
carried  his  part  of  the  corns  off  the  ground  before  attending 
the  churchman  had  drawn  the  teind,  he  was  liable  teind, 
in  a  spuilzie ;  which  frequently  occasioned  the  loss 
of  the  whole  crop,  in  the  case,  either  of  an  ill-na- 
tured, or  of  an  indolent,  titular.  This  hardship  was  remoTed 
softened,  rather  than  removed,  by  the  acts  1606,  ^^v^^v 

•^  statute. 

c.  8;  1612,  c.  5;  1617,  c.  9,  regulating  the  times 

•  Vide  Siair,  b.  ii.  t.  8.  §  6. 
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II.  10.  & 
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tion  of 
chttrdi 
lands  to 
the  crown. 


witliin  which  the  tilukir  must  either  draw  his  teiiid» 
or  leave  the  possessor  of  the  lands  at  liberty  to  car« 
ry  off  his  stook. 

7.  After  the  Reforoiatioiii  James  VL  ccmsidenad 
himself  as  proprietor  of  all  the  church  lands;  part- 
ly because  the  purposes  for  which  they  had  been 
granted  were  declared  superstitious ;  and  partly  in 
consequence  of  the  resignations  which  he  and  Q^ 
Mary  his  mother  had  [Hrocured  from  the  beneficia- 
ries :  And,  even  as  to  the  teinds^  thoii^h  our  re- 
formed  clergy,  after  the  example  of  the  canonisti^ 
claimed  them  as  the  patrimony  of  the  church,  our 
sovereign  did  not  submit  to  that  doctrine,  farther 
than  it  extended  to  a  competent  provision  for  mi- 
nisters.  He  therefore  erected  or  secularised  seve- 
ral abbacies  and  priories  into  temporal  lordships ; 
the  grantees  of  which  were  called  sometimes  lords 
of  erection,  and  sometimes  titulars,  as  havin  j^  by 
their  grants,  the  same  title  to  the  erected  benefices 
that  the  monasteries  had  formerly. 

8.  As  the  crown's  revenue  suffered  greatly  by 
these  erections,  the  temporality  of  all  church-bene- 
fices (i.  e.  church  lands)  was,  by  1587,  e.  29,  an* 
nexed  to  the  crown.  That  statute^  though  it  does 
not  comprehend  teinds,  excepts  from  the  annexar 
tion  the  teinds  of  lands  belonging  to  parsonages  and 
vicarages,  together  with  their  manses  and  glebes ; 
and  declares,  that  all  these  shall  remain  with  the 
present  possessors,  or  with  those  that  shall  be  af- 
terwards provided  to  the  benefices.  Lends  grant- 
ed to  universities^  schools^  and  hospitals,  are  also 
excepted  (though  these  did  not  truly  fall  within  the 
act,  not  being  church  lands) ;  and  benefices  of  laic 
patronages,  by  which  is  meant  such  as  were  esta- 
blished before  the  Reformation  in  laymen,  whose 
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rights  the  legislatare  had  no  intention  to  weaken.  If-  10.  a 
Notwithstanding  ijits  statute,  his  Majesty  contiiiued 


to  make  fiu-ther  erections,  which  were  declarad  null  ^^ 
bjr  169%  €»  Idl,  with  an  exception  of  such  as  had  Umda  to 
been  asade  in  favour  of  lords  of  parliament,  smoe  ^12!]!!: 
the  general  act  of  annexation  in  1S87. 

9.  King  Chaiies  I,  soon  after  his  succession,  rai*  K.  Qt^  i. 
sed  a  reductioii  of  all  these  erections,  whether  grant-  SUS^c^ 
ed  before  or  after  the  act  of  annexation,  upon  the  ^  erec- 
grounds  mentioBed  at  lengdi  by  Mr  Forbes,  in  his  ^^"^ 
Treatise  of  Tid^s,  p.  200,  In  a  conference  between 
die  King  and  die  titulars,  upon  the  subject  of  this 
suit,  his  Miyesty  insisted,  L  That  all  proprietors  His  M*. 
Aould  be  reliered  from  the  hardship  of  haying  their  ^^  ^^ 
teinds  drawn  by  the  titulars.     2.  That  all  the  su- 
periorities of  erections  (i.  e.  of  lands  holden  of  the 
titnlars,  as  coming  in  place  of  tlie  monasteries) 
should  be  declared  to  be  in  the  carown,  on  a  reasons- 
able  composition  to  be  pud  to  the  titulars  for  pass- 
ing from  their  right*     8.  That  a  small  interest 
should  be  reserred  to  the  crown,  out  of  all  the  erect- 
ed teinds.    At  last,  the  whole  matter  was#eferved  au  difie- 
to  the  King  himself,  by  four  several  submissions  or  ^|^  ^ 
compromises,  in  which  the  parties  on  one  side  were  the  King 
the  titulars  and  their  tacksmen,  the  bishops  with  '^^^^- 
the  inferior  clergy,  and  the  royal  borou^s,  for  the 
interest  they  had  in  the  teinds  that  were  gifted  for 
the  proviidon  of  ministers,  schools,  or  hospitals 
within  their  boroughs ;  and,  on  the  other  part,  (he 
proprietors  who  wanted  to  haye  the  leading  of  their 
own  teinds.    The  submission  by  the  titidars  con- 
tained a  surrender,  into  his  Mi^esty's  hands,  of  the 
superiorities  of  their  several  erections. 

16.  Upon  each  of  diese  submissions,  his  Majesty  Hii  de- 
pronounced  separate  decrees-arbitral,  dated  2.  Sept.  ^^''' 


254t  TEINDS  OR  TITHfiS. 

^'  ^  ^^  1629,  which  are  subjoined  to  the  acts  of  Parliament 
Fropiieeor  of  bis  reign.  He  made  it  lawful  to  proprietmrs  to'aue 
for  a  ya!  ^^®  titulars  for  a  valuation,  and,  if  they  thought  fit, 
Illation  sod  for  a  Sale,  also,  of  their  teinds,  before  the  commis- 

lalc  of 

tithes.        sioners  named,  or  to  be  named,  for  that  purpose* 
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^  .  The  rate  of  teind,  when  it  was  possessed  bj  the  pro* 

Teinds  ya-        .  ..i-»i  i/*  *• 

lued  either  pnetor  jointly  with  the  stock,  for  payment  of  a  cer- 
jointly,       tain  duty  to  the  titular,  and  so  did  not  admit  a  se- 
parate valuation,  was  fixed  at  a  fifth  part  of  the 
constant  yearly  rent,  which  was  accounted  a  rea* 
sonable  surrogatwnf  in  place  of  a  tenth  of  the  in- 
crease; Fac,  ColL  vol.  ii.  18.  Where  it  was  drawn 
or  sepa.     by  the  titular,  and  consequently  might  be  valued 
rateiy.       separately  from  the  stock,  it  was  to  be  valued,  as 
of  a  pro^    i^  extent  should  be  ascertained,  upon  a  proof  be- 
prietor       (qy^  the  Commissioners ;  but,  in  this  last  valuadoo^ 
▼aluation.    the  King  directed  the  fifth  part  to  be  deducted  from 
the  proved  tekid,  in  favour  of  the  proprietor,  which 
was  therefore  called  the  Kin^s  ease  ;  (38.  Jan.  1708, 
Douls  7.  Feb.  1711,  Home).    ^Die  proprietor  su* 
ing  for  a  valuation  gets  the  leading  of  bis  own 
teinds  as  soon  as  his  suit  commences  ;  but,  if  he 
shall  suffer  protestation  to  be  extracted  against  him, 
for  not  insisting  in  the  process,  he  loses  that  privi- 
lege, by  1693,  c.  23.     The  pr<^ietor  is,  in  all  va* 
luations,  allowed  a  joint  proof,  with  the  titular,  by 
our  present  law  1690,  e.  30 ;  and  upon  getting  his 
decree  of  valuation,  he  may  be  compelled  by  the 
titular,  if  he  shall  insist  for  it,  to  infeft  him  in  the 
lands,  for  his  security  of  the  valued  teind ;  Maciai- 

Sal«  of  11.  Whiere  the  proprietpr  insisted  also  for  a  sale 

of  his  teinds,  th^  titubr  was  obliged  to  sell  them  at 

/       nine  years'  purchase  of  the  valued  teind'^duty ;  wd,. 
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upon  receiving  the  price,  to  execute  a  disposition  H*  l<^  il* 
in  the  purchaser's  iavour,  containing  procuratory  SbIb  of 
of  resignation  an<h  precept  of  seisin,  which  tfaede-  *^!^... 
creet-arbttral  directs  the  granter  to  warrant  only 
from  bis  own'  fact  and  deed ;  but,  by  1663,  c.  19, 
the  extent  of  the  warrandice  is  left  to  the  discretion 
of  the  coaunissioners.  If  the  pursuer  had  a  tack 
of  his  own  teinds  not  yet  expired,  or  if  the  defend- 
er was  only  tacksman  of  the  teinds,  and  so  could 
not  give  the  pursuer  an  heritable  right,  an  abate- 
ment of  the  price  was  to  be  granted  accordingly  by 
the  commissioners.  This  part  of  the  decreet-arbi- 
tral,  concerning  the  valuation  and  sale  of  teinds, 
was  ratified  in  Parliament,  1633,  c.  17,  and  com- 
missioners were  appointed  for  executing  it  by  the 
same  parliament,  c.  19. 

12.  There  is  no  provision  in  the  decrees-arbitral  Certain 
for  selling  the  teinds  granted  for  the  sustentation  „^|^  ^' 
of  ministers,  universities,  schools,  or  hospitals;  be- 
cause these  were  to  continue,  as  a  perpetual  fund, 
for  the  maintenance  of  the  persons  or  societies  to 
whom  they  were  appropriated ;  and  they  are  ex- 
pressly declared  not  subject  to  sale,  by  1 690,  c.  30 ; 
1693,  c.  23.  By  the  last  of  these  acts,  it  is  also 
provided,  that  the  teinds  belonging  to  bishops, 
which  had  then  fallen  to  the  crown,  upon  the  abo^ 
lishing  of  Episcopacy,  should  not  be  subject  to  sale 
as  long  as  they  remained  with  the  crown  not  dis- 
posed of;  nor  those  which  the  proprietor,  who  had 
right  both  to  stock  and  teind,  reserved  to  himself, 
in  a  sale  or  feu  of  lands.  But  though  none  of  these 
teinds  can  be  sold,  they  may  be  valued. 

18.  llie  King,  by  the  decrees-arbitral,  declared 
his  own  right  to  the  superiorities  of  erection  which 
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II*  10.  la  had  been  resigned  to  him  by  the  sabmission,  reser- 
Tba lup^  ving to  the  titulars  the feordatiee  ihereoi,  micilpay- 
ment  by  himself  to  them  of  one  thousand  merks 


belong  to  Scots  toT  every  chalder  of  fen-vietaal,  and  for  each 

unlflM^  hundred  merks  of  feu-doty,  (ratified  16W,  c.  14.) ; 

diiirdi.  which  right  of  redeeming  the  feu-duties  was  re^ 

chooies  to  nouRced  by  the  crown ;  1707,  c.  1 1.  If  the  church- 

hold  bis  vassal  shocdd  consent  to  hold  his  lands  of  the  titu- 

uuids  of 

the  titular.  IsuTj  he  cannot  thereafter  recur  to  the  crown,  as  his 


MMWMMMMMMIMW 


immediale  superior;  1661,  t.  5S. 

Annui^        i^  His  Mi^sty  referred  what  interest  the  cTown 

ouglit  to  have,  in  the  teinds  of  erected  benefices,  to 

the  commissioners  ;  who  determined  an  annuity  to 

be  paid  out  of  them  to  the  crown,  of  about  six  per 

cmL  (ratified  168S,  c.  1 5).    This  right,  not  having 

been  annexed,  was  conveyed  to  one  Livingston  in 

security  of  a  debt ;  but,  in  1674,  the  exercise  of  it 

was  suspended  by  the  crown;  since' which  time  it 

has  Iain  dormant;  St  11.  8.  $  IS. 

Eulcs  for       15.  In  explaining  what  the  constant  rent  is,  by 

^^**ff  *^*    which  the  teind  must  be  valued,  the  followinfir  rules 

rent  in  the  '  d 

Tduation    are  observed.     The  rent  drawn  by  the  proprietor, 
"™";  from  the  sale  of  subjects,  that  are  more  properly 
qimrrici,     parts  of  the  land  than  of  the  fruits,  e.  g*  quarries, 
*^H^i      n^M^cals,  mosses,  &c.  is  to  be  deducted  from  the 
^       ^    rental  of  the  lands ;  ( 1 1.  Dee.  1784,  HerUors  ofCad^ 
der)  ;  and  also  the  rent  of  supemiHnerary  houses, 
over  and  above  what  is  necessary  for  agriculture ; 
amf  the  additional  rent  that  may  be  paid  by  the  te- 
nant, in  consideration  of  the  proprietor's  underta- 
king any  burden  that  law  imposes  on  the  tenant,  e.  g. 
upholding  the  tenant's  houses,  ibid. ;  because  none 
of  these  articles  are  paid  property  on  account  of  the 
chardi,  nor  fruits.   Orchards  must  also  be  deducted,  [Foe.  Cuff. 
mfht.         vol.  ii.  18.) ;  and  mill-rent,  because  the  profits  of  a 

1 
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mdl  arise  from  industry ;  and  the  corns  mannfac*  n.  la  l& 
tared  there  mfier  a  valuation,  as  rent  payable  by  Ruin  for 
the  tenant ;  and  therefore  ouj^t  not  to  be  valued  a  ^|^^^ 
second  time  against  the  proprietor  as  mill-rent  The  ▼•itution 
yeariy  expense  ofcJultUre  ought  not  to  be  deducted ;  ^r^^; 
for  no  rent  can  be  produced  without  it;  (6.  FiA* 
lt45»  FBuarstfDaUeUh)  :  But  if  an  improvement  Rent 
of  rent  is  made  at  an  uncommon  expense^  e.  g.  by  ^^^ 
draining  a  lake,  the  proprietor  is  allowed  a  reason*  tnordu 
able  abatement  on  that  account;  (18.  Jiify  1789,  ^^f^* 
HarUars  ofCadier.)  not  teind- 

16.  Notwithstanding  the  several  ways  of  misap-  xeindA 
pljing  parochial  teinds  in  the  times  of  Popery,  some  ^^  ^P^ 
few  benefices  remained  entire  in  the  hands  of  the  '       ' 
parsons.    The  ministers  planted  in  these  after  the 
Reformation,  continued  to  have  the  full  right  to 
ibem,  as  proper  beneficiaries ;  but,  by  acts  lOM^ 
c  2J,  and  lft08,  c  25,  a  power  is  granted  to  the  now  re- 
patron  to  redeem  the  whole  teind  from  such  bo»  j^T^^^ 
neficiaries}  upon  their  getting  a  competent  stipend  tron,  from 
amd^ed  to  them ;  which  teind  so  redeemed,  the  ^^^^^ 
patron  is  obUged  to  sell  to  the  proprietor  at  siK 
years'  purchase.  (1) 

IT.  Some  teinds  are  more  directly  subject  to  an  Iq  what 
allocation  for  the  minister's  stipend  than  others.  ^^^ 
The  teinds  m  the  hands  of  the  lay-*titulajr  tali  first  subject  to^ 
to  be  allocated,  who,  since  he  is  not  capable  to  J^^^^^^ 
serve  the  cure  in  his  own  perscm,  ought  to  provide  pend. 
one  who  can;  and  if  the  titular,  in  place  of  draw- 
ing the  teind,  h^  set  it  in  tack,  the  tack-doty  is  al- 
located: This  sort  Is  called,/^  lMn</.     Where  the 
tack«duty,    which  is  the  titular's  interest  in  the 
teinds,  falls  short,  the  tack  itself  is  burdened,  or,  in 

I       <  I     ■   ■  1.    .  I  I  I  ■».^— ■        ■■».  ■«■■■!■■»■■.  ■  111  I 

(I)  See  Diet,  v.  7Vtiui»,— 5A>>en<fr— Connell  on  Tithe», 
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II.  10.  IT.  other  words^  the  surplus  temd  over  and  aboTC  the- 

In  wint .  tack^duty :  But,  in  this  case,  the  coBunissioners  are 

^l^^j^^  empowered  to  recompense  the  tadcsman,  by  proro* 

to  sUoca-   gatmg  his  tack  for  such  a  number  of  years  as  they 

t^J^      shaU  judge  equitable;  1690,  c  SO;    1707,  e.  9. 

••'^"^'"    Where  this  likewise  proves  deficient,  the  altocatton . 

fidls  on  the  tdnds  heritably  conveyed  by  the  titular^ 

unless  he  has  warranted  his  grant  against  future 

augmentations ;  in  which  case,  the  teinds  of  the 

lands  belonging  in  property  to  the  titular  himself 

must  be  allocated  in  the  first  place. 

Titulv  1^*  Where  there  is  sufficiency  of  free  teinds  in 

amj  alio.  |^  parish,  the  titular  may  allocate  any  of  them  he 

of  the        shall  think  fit  for  the  minister's  stipend,  since  they 

^^.  ^    are  all  his  own ;  unless  there  has  been  a  previous' 

there  u  no  *^ 

locaUty ;  decree  of  locality :  And  this  holds  though  the  sti- 
pend, should  have  been  paid  immemorially^  out  of 
the  teinds  of  certain  particular  lands.  This  right 
was  frequently  abused  by  titulars,  who,  as  soon  as 
a  proprietor  bad  brought  an  action  of  sale  of  liis 
teinds,  allocated  the  pursuer's  full  teind  for^tfae  sti*' 
but  not  «f.  P^n^  whereby  such  action  became  ineffectual:  It 
ter  dtatum  is  therefore  provided,  by  1693,  r.  23,  that,  after  ci- 

JJH  ytiy  g^e  S^  ar 

of  teiiids.    tation  in  a  sale  of  teinds,  it  shall  not  be  in  the  titu- 
lar's power  to  allocate  the  pursuerts  teinds  solely, 
but  only  in  proportion  with  the  other  teinds  in  the 
.  parish.  (1) 

19.  MiJiister s'  glebes  are  declared  finee  firom  the 
glebes,  payment  of  teinds;  1578,  c.  62;  1621,  c.  10.  Lands 
and  Undt  ^^g^  decinus  mduM  are  also  exempted  from  teind. 
ntia  mdbi.  liiese  Were,  according  to  Mackenzie,  A.  if.  §  6,  the 
cm  tni  ^^'  l^i^s  which  had  been  feued  out  prior  to  the  above* 
from  teind.  recited  Lateran  councils,  (which  prohibited  the  iih 
feudation  of  teinds  to  laics,)  by  churchmen  who  had 

(1)  See  Diet,  t.  Stipend. 
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right  both  to  stock  and  teind ;  whereby  the  teinds  II.  10. 19. 
were  consolidated  with  the  stock,  and  were  never  Miiiatev»' 
aOerwards  separated  from  it-  Sir  Tho.  Craig^  who  f^^^ 
is  of  opinion  that  we  bad  no  infeudation  of  teinds  dedmk  m- 
80  early,  understands  by  that  expression,  all  lands,  ^^'  J^ 
wh^e  the  churchmen  who  had  right  both  to  stock  fromtetnd* 
and  teind,  and  came  afterwards  to  feu  out  the  lands 
(which  they  were  allowed  to  do,  by  1457,  c.  71.}, 
included  the  teind  in .  the  same  charter  with  the 
stock ;  without  distinguishing  whether  such  right 
was  prior  or  posterior  to  the  Lateran  councils.  And, 
agreeably  to  this  last  opinion,  it  has  been  adjudged 
sufficient  to  exempt  lands  from  payment  of  teind, 
that  the  proprietor  proved  bis  right,  thereto,  cum 
decmis  induriSf  as  far  back  as  the  act  1587,  c«  29, 
which  supposes  all  such  rights  to  be  valid ;  DirL 
229 ;  7.  Dec,  1737,  Deng^ster.    Lands  which  for- 
merly belonged  to  the  Cistertians,  or  other  privi- 
leged orders,  are  not  now  exempted  from  teind, 
(15.  June  1737,  MinuBter  qf  Barry) ;  either  because 
the  privilege  liaving  been  given  to  the  monks,  aS 
poMperes^  was  deemed  personal,  and  so  not  trans- 
missible to  the  laic  titulars ;  or  because  it  was  li^ 
mited  to  lands  which  these  orders  were  then  pos- 
sessed of;  and  it  does  not  appear  that  they  had  pro- 
perty in  Scotland  so  early  as  the  papal  gra^tof  e3^- 
emption.  (1) 

20.  Teinds  are  debUa  fructuum^  not  fundi ;  fpr  Tnnds  •?« 
as,  by  their  first  condition,  the  beneficiary  might,  iJ^J^ 
if  he  used  the  proper  diligence,  make  them  effec-  not/toidsL 
taal,  by  drawing  them  out  of  the  several  crops,  he 
needed  no  real  security.     The  action,  therefore, 
for  bygone  teinds  is  only  personal  against  those  who 


r*    r 


(1)  Sm  ConmU  on  TiAts,  II.  328. 
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II.  la  80.  have  intermeddled,  eidier  with  tbe  teind  by  itaeU; 

Tdiidi  an  or  mth  stock  and  teind  jointly ;  unless  vbere  tlie 

ftMk  "^T"  ^^^^^'^  ^  infeft  in  the  lands,  'm  neouriQ^  of  the  v*- 

JknOL        lued  tdnd-duty.    Where  a  tenant  is,  by  his  tadc, 

""""""^    bound  to  pay  «  joint  duty  to  his  laadlovd  for  atod^ 

and  teind,  without  distingnisliing  the  rent  of  each, 

his  defence  of  a  bonajlde  payment  of  die  whola  to 

die  landlord  has  been  sostakied  in  a  suit  at  the  in^ 

stance  of  a  laic  titular,  (81.  Mareh  1M8^  Mmrof); 

but  repelledy  where  a  churchman  was  pursuer ;  19. 

J%6t  1489,  Kirk.    In  both  cases,  the  proprietor 

who  receives  such  rent  is  liaUe  as  intermeddler* 

Every  person  having  right  to  teinds,  whether 

Hypothec  churchman  or  laic  titular,  has  an  hypothec  upon 

fr^ita  for    ^^^  fniits,  for  the  payment  of  his  teind ;  (24.  Jime 

tbe  tdnd.    1662,  Femor  ;  13.  Dec.  1664^  Bidiop  tfftke  I§ks) ; 

but  a  purchaser  bonajkk,  at  a  public  market,  is 

secure ;  (20.  Dec.  1664,  Reid). 

iBbibition       21.  In  tacks  of  teinds,  as  of  lands,  there  is  place 

of  teindi.    foy  tacit  relocation ;  to  stop  the  effect  of  which,  the 

'titular  must  obtain  and  execute  an  inhibitioti  of 

teinds  against  the  tacksman,  which  di£Eers  mudi 

irom  inhibition  of  lands,  (explained  under  the  next 

tide,)  and  is  intended  merely  to  interpel  or  inhibit 

the  tacksman  from  farther  intermeddling.    But  if 

the  titular  shall,  after  iidiibition,  summarily  turn 

out  the  tacksman,  without  a  previous  sentence,  he 

is  liable  in  sputlzie;  (27.  Jan.  1665,  L.  BerfimL) 

This  diligence  of  inhibition  may  also  be  used,  at 

the  suit  of  the  titular,  against  any  other  possessor 

of  the  teinds ;  and,  if  the  tacksman  or  possessor 

shall  intermeddle  after  die  inhibition  is  executed, 

he  is  liable  in  spuilzie.  (1) 


1    t 


(!)  See  Did,  r.  Todfr,  5  16. 
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88.  Lands  and  Uinds  pass  by  different  titles :  a  II- 10.  n. 
disposition  of  lands,  therefore,  though  granted  by  lawiut 
one  who  has  also  a  right  to  the  teinds,  will  not  cany  ^  ^^ 
the  teinds,  nnless  it  shall  appear  from  special  cir-  lands  in. 
cwnstances  that  a  sale  of  both  was  designed  by  the  ^^^^'^ 
parties ;  (F.  8».  June  1698,  CaOender).    But  if  a 
proprietor,  who  has  right  to  his  teinds,  and  who 
consequently  carries  his  whole  corns,  without  di&» 
tinguishing  between  stock  and  teinds,  to  the  same 
miU,  should  astrict  his  lands^  the  intention  of  par- 
ties is  presumed,  that  the  astriction  should  reach 
to  botb»    In  lands  cmn  decinUs  incbuisy  where  the 
teinds  are  consolidated  with  the  stock,  the  right  of 
both  must  necessarily  go  together  in  all  cases.  (1) 


TIT.  XL 


OF  INHIBITIONS. 


The  constitution  and  transmission  of  feudal  rights  DUigei 
being  explained,  and  the  burdens  with  which  they  ^^ 
are  chargeable,  it  remains  to  be  considered  how 
these  r^bts  may  be  affected  at  the  suit  of  creditors, 
by  kgal  diligence.    Diligences  are  certain  forms  of 
hw,  whereby  a  creditor  endeavours  to  make  good 
his  payment,  either  by  affecting  the  person  of  his 
ddbtor,  or  by  securing  the  subjects  belonging  to 
htm  from  alienation^  or  by  carryii^  the  property 
of  these  subjects  to  himsel£    They  are  either  real 
or  pereonoL    JReal  diligence  is  that  which  is  prc^r 
to  heritable  or  real  rights;  personal  is  that  by  which 
the  person  of  the  debtor  may  be  secured,  or  his 


(1)  Sec  on  the  subject  of  this  title»  Forbes  m  Chwrch^Lands  ami 
TiOieSj^ConneW  on  Tithe$. 
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II.  H.  1.  personal  estate  afiected.  .  Of  the  first  sort  we  have 
Diligoncet.  two,  1.  InhibUionj  and,  2.  Adjudtcation^  which  law 
•7  has  substituted  in  the  place  of  apprising, 

iniiibhion,  2.  InhtbiHon  is  a  personal  prohibition,  which 
passes  by  letters  under  the  signet,  prohibiting  the 
party  inhibited  to  contract  any-  debt,  or  do  any 
deed,  by  which  any  part  of  his  lands  may  be  aliened 
or  carried  off,  in  prejudice  of  the  creditor  inhibit^ 
how  per-  ing.  It  ifiust  be  executed  against  the  debtor  per- 
"^  sonally,  or  at  his  dwelling-house,  according  to  the 

order  prescribed  in  the  case  of  summonses  by  1540, 
c,  75,  and  thereafter  published  and  registered  in 
the  same  manner  with  interdictions ;  1581,  c.  119, 
No.  1 ;  1600,  c.  13.  (L  7.  33.)  Though  this  di« 
ligence  requires  registration  to  complete  it,  yet  it 
secures  the  creditor  who  inhibits  against  all  deeds 
of  alienation,  even  onerous  ones  that  are  granted 
posterior  to  the  publication  of  the  letters  (IV.  1. 
15.),  provided  he  shall,  within  the  time  statuted, 
proceed  to  perfect  his  diligence  by  registration ; 
[DirL  254 ;  Hare.  639.) 
Gnmnds  of  3*  Inhibition  may  proceed  either  upon  a  liquid 
inhibition,  obligation,  or  even  on  an  action  commenced  by  a 
creditor  for  making  good  a  claim  not  yet  sustained 
Inhibition  by  the  judge ;  which  last  is  called  inhibUion  tq^m 
pendence.  ^  depending  cudkm.  The  summons,  which  consti- 
tutes the  dependence,  must  be  executed  against  the 
debtor  before  the  letters  of  inhibition  pass  the  sig- 
net ;  for  no  suit  can  be  said  to  depend  against  one 
till  he  be^ited  in  it  as  a  defender ;  JBr.  9  *•  But 
the  effect  c^such  inhibitions  is  suspended,  till  de* 
crei^  be  obtained  in  the  action  against  the  debtor ; 

«  Vide  Fac  CkJL  ii.  169,  and  FoHtu,  Juhf  19.  1706^  CrtdUen 
of  Strichen,  Atk  inhibition  is  still  competent,  as  on  a  depending 
action,  notwithstanding  an  appeal  from  the  Court  of  Session  to  the 
House  of  Lords  -,  Fac,  CoB.  W.  119. 
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iaidf  in  the  same  manner,  inhibitions  on  conditional  ii-  n.  3. 
debts  have  no  effect,  till  the  condition  be  purified  *•  Inhibi- 
Inhibitions)  as  they  carry  with  them  a  certain  de-  ^^|^^^ 
^ree  of  reproach^  were  not  grantedi  by  the  old  prac^  of  old, 
tice^  without  a  trial  of  the  cause ;  which  is  still  ne^  ^^11^^ 

cessary  when  they  proceed  on  conditional  debts )( 1)  

^17.  Jk/y  1713,  Wdr) :  And  though,  in  other  cases, 
inhibitions  now  pass  of  course,  the  Lords  are  in 
use  to  stay  them,  or,  if  they  have  passed  the  signet, 
io  recall  them,  either  on  the  debtor's  shewing  cause 
why  the  diligence  should  not  proceed ;  {F.  15.  FeO, 
1699,  Murray  f ) ;  or  even  ex  official  without  the 
debtor's  appearance,  where  the  ground  of  the  di- 
ligence is  doubtful;  (P.  9.  Feb.  1706,  WisharL) 

4.  Though  inhibitions,  by  their  uniform  style,  inhibition 
disable^the  debtor  from  selling  his  moveable,  as  well  ^^  ^^ 
as  his  heritable  estate,  their  eSett  has  been  long 
limited  to  heritage,  from  the  interruption  that  such 
an  embargo  upon  moveables  must  have  given  to 
commerce;  (22.  March  1628,  L.  Braco);  so  that 
debts  contracted  after  inhibition  may  be  the  foun- 
dation of  diligence  against  the  debtor's  person  and 
moveable  estate.     The  arrears  remaining  due  on  a 
debUum  fimdi  to  a  person  inhibited,  though  they 
be  heritably  secured,  are  moveable,  and  therefore 
do  not  fall  under  the  inhibition ;  (Fo/c.  vol.  ii.  }38.) 
An  inhibition  secures  the  inhibiter  against  the  ^lie-  it  affects 
nation,  not  only  of  the  lands  that  belonged  to  his  •^.  ^ 
debtor  when  he  was  inhibited,  but  of  those  th^t  he  ^***"  *"" 

*  If  there  is  no  likelihood  of  the  ezbtence  of  the  condition,  the 
t^nn  wiU  not  allow  the  inhibition  to  pass,  or,  if  already  passed, 
wittncsilitoncp^aitionof  Uieparty;  JEtZL  No.  7.  v. /nAiMmi. 


(I)  In  modem  practice,  inhibitions  pass,  of  course,  upon  condi. 
tional  debts,  as  weU  as  on  odier  debu  ;  and  the  remedy,  where  they 
src  improperly  or  oppre^ively  used,  is  to  apply  to  the  Court  of 
for  their  recall. 
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II.  11.  4.  shall  have  afterwards  acquired ;  (15.  Dec  1608,  E^ 
Inhibition  Uet);  but  no  inhibition  can  extend  to  such  after* 
b^teec!^   purchases  as  lie  in  a  jnrbdiction  where  the  inhibi- 
tion was  not  registered ;  for  it  could  not  have  ex* 
tended  to  these,  though  they  had  been  made  prior 
to  the  inhibition. 
It  does         5.  This  diligence  only  strikes  against  the  voAm- 
not  strike  ^^iiy  debts  or  deeds  of  the  inhibited  pcrsoii.  It  does 
neceosary   not  restrain  him  from  granting  necessary  deeds,  t.  e. 
deeds ;      ^^^j^  ^  {^^  ^,^|^  obliged  to  grant  anterior  to  the  in- 
hibition, since  he  might  have  been  compelled  to 
grant  these  before  the  inhibiter  had  acquired  any 
right  by  his  diligence.     By  this  rule,  a  wadsetter 
or  annualrenter  might,  after  being  inhibited,  have 
effectually  renounced  his  right  to  the  reverser  on 
payment,  because  law  could  have  compelled  him 
to  it ;  (7.  Jan.  1680,  Maddlan) ;  but,  to  secure  in- 
hibiters  against  the  effect  of  such  dienations,  it  is 
declared  by  Ad.  S.  19.  Feb.  1680,  that,  after  inti- 
mation of  the  inhibition  to  the  reverser,  no  renun- 
ciation or  grant  of  redemption  shall  be  sustained, 
except  upon  declarator  of  redemption  brought  by 
him  to  which  the  inhibiter  must  be  made  a  party, 
nor  against  Judicial  rights,^6.  g.  adjudications  recovered  against 
ii  IhteT*      *^®  inhibited  person  after  the  inhibition,  upon  debts 
contracted  prior  thereto,  are  not  hurt  by  that  dili- 
gence ;  for  these  are  truly  the  deeds  of  the  law,  not 
of  the  person  inhibited :  But  an  adjudication  led 
on  a  bond  voluntarily  granted  after  inhibition,  is 
reducible. 
It  is  »m.       6.  An  inhibition  is  a  diligence  simply  inrohibi* 
blto^*^*  tory,  so  that  the  debt  on  which  it  proceeds  conti- 
nues personal  after  the  diligence ;  and  consequent- 
ly the  inhibiter,  in  a  question  with  anterior  credi- 
tors whose  debts  are  not  struck  at  by  the  inhibition, 
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is  only  preferable  from  the  period  at  which  his  debt  IL  H.  C- 
is  made  real  by  adjudication :  And,  where  debbs  li  hwm. 
are  contracted  on  heritable  security^  though  poste-  ^J^f^ 
rior  to  the  inhibition,  the  inhibiter's  debt,  being  -•'-— <^ 
personal,  cannot  be  ranked  with  them;  he  only 
draws  back  from  the  creditors  ranked  the  sums  con- 
tained in  his  diligence.    The  heir  of  the  person  hh  and  per. 
hibited  is  not  restrained  from  alienation  by  the  "^ 
diligence  used  against  his  ancestor ;  for  the  prohi;  debtor, 
bition  IS  personal,  affecting  only  the  debtor  i^^ainst 
whom  the  dfligence  is  used. 

7.  Inhibitions  do  not,  of  themselves,  make  void  Reduc- 
the  posterior  debts  or  deeds  of  the  person  inhibited :  ^^^  ^ 


ctqrite 

they  only  afford  a  title  to  the  user  of  the  diligence  Mumw, 
to  set  them  aside,  if  he  finds  them  hurtful  to  him ;  ^^||^y^ 
And,  even  where  a  debt  is  actually  reduced  ex  eo-  the  inMbi- 
piie  inhibiiianisj  such  reduction,  being  founded  sole-  ^  *  ''^^ 
ly  in  the  inhibiter's  interest,  is  profitable  to  biai 
alone,  and  cannot  alter  the  natural  preference  of 
the  other  creditors.    Hence»  where  several  infeft- 
ments  of  annualrent,  of  different  dates,  have  been 
granted  by  the  debtor  after  inhibition,  for  the  pay- 
ment of  all  which  the  debtor's  estate  is  not  suffi- 
cient, tbon^  the  inhibiter  cannot  be  hurt  by  any 
of  the  posterior  contractions,  and  consequently  must 
draw  back  his  whole  debt  from  the  annualrenters, 
yet  the  deficiency  in  the  fund  of  payment  must  fall, 
not  on  the  whole  of  them,  pro  ratOi  but  upon  the 
least  preferable ;  {Falc.  voL  i.  160  *•}    Hence  also 
debts,  though  contracted  after  inhibition,  are  not 
redttciblei  where  the  inhibiter  would  have  been 
totally  excluded  from  the  debtor's  funds,  by  debts 

*  Same  foandi  a  Jtuu  1760^  CrtdUan  o/LmigioMm, 


tion. 
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II.  1 1.  7.  preferable  to  his  own,  though  these  posterior  con*- 

Purgiiig    tractions  had  not  been  made. 

orinbibi.  g^  Inhibitions  may  be  reduced  upon  legal  nuUi- 
tiesy  arising  either  from  the  ground  of  debt  or  the 
form  of  the  diligence.  When  payment  is  made  by 
the  debtor  to  the  inhibiter,  the  inhibition  is  said  to 
hepwyetL  Any  creditor,  whose  debt  is  struck  at 
by  the  inhibition,  may,  upon  making  payment  to 
the  inhibiter,  compel  him  to  assign  the  debt  and 
diligence  in  his  favour,  that  he  may  make  good  his 
payment  the  more  effectually  against  the  debtor.  ( L) 


TIT.  XU. 


OF  CbMPBISINGS  AND  ADJUDICATIONS. 


Appri.  Heritable  rights  may  be  carried  from  the  debt- 
"'^'^  or  to  the  creditor,  either  by  the  diligence  of  cp- 
priging  (now  aJ^udkation^)  or  by  ajudieiai  sale  car- 
ried on  before  the  Court  of  Session.  Apprigmg^  or 
comprisingy  was  the  sentence  of  a  sheriff,  or  of  a 
messenger  who  was  specially  constituted  sheriff  for 
that  purpose,  by  which  the  heritable  rights  belong- 
ing to  the  debtor  were  sold  for  payment  of  the  debt 
due  to  the  appriser.  By  the  Roman  law  the  debt- 
or's moveable  estate  was  first  taken  into  execution, 
and  if  that  was  not  sufficient,  his  immoveable;  {L  15. 
$  2.  <fe  rejwL)  In  the  same  manner,  the  debtor's 
moveables  were,  by  our  old  law,  to  be  first  distrain*- 
ed  on  a  brief  of  distress ;  and  in  default  of  these^ 

(1)  $96  Diet.  ▼.  Inh3nium,Sxtniikm,  Dit.  II.  $  6,  Legal Di^ 
hgmoe,  §  8^^RoBS*s  Zeerurff,  I.  459,-*Beli's  Commentaries,  II. 
147. 
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88  much  of  hU  heritage  was  to  be  sold  as  would  ^l*  1^  !• 
satisfy  the  creditor,  {Si.  AL II.  c.  34.) ;  so  that  ap-  Appri. 
prisings  were,  by  their  original  constitution,  pro-  ^^^^. 
per  sales  of  the  debtor's  lands,  to  any  purcbfUBer  naliy  pro- 
who  oflEered  *•    If  there  was  not  enough  for  the  '^    **' 
creditor's  payment  within  the  territory  of  that  she- 
riff who  was  first  applied  to,  the  crown  issued  let- 
ters to  other  sheriffi,  who  were  to  pursue  the  same 
method  with  the  first;  (1469,  c  37.)    If  no  pur- 
diaser  could  be  found,  the  sheriff  was  to  apprise 
or  tax  llie  value  of  the  lands  by  an  inquest  (whence 
came  the  name  of  apprising,)  and  to  make  over  to 
the  creditor  lands  to  the  value  of  the  debt. 

2.  Soon  afier  the  act  1469,  aU  letters  of  appri^  Fajm  of 
sing  issued  from  the  King's  signet,  and  were  directs  ^^■'.^s 
ed  to  messengers,  as  sherifis  in  that  part.  Thei 
messenger  who  was  employed,  searched  first  for 
moveables,  and,  upon  finding  none,  daunmoed  the 
lands  to  be  apprised,  i*.e.  made  publication  of  the 
intended  apprising,  upon  the  ground  of  the  lands, 
and  at  the  market-cross  of  the  jurisdiction  where 
the  lands  lay,  and  left  copies  of  the  execution  at 
both  places.  The  letters  were  also  to  be  executed 
against  the  debtor,  personally  or  at  his  dwelling- 
place,  fifteen  days  before  the  actual  apprising.  By 
the  decree  following  upon  this  diligence,  siich  a 
pnqportion  of  the  debtor's  lands  was  adjudged  to 
the  proprietor,  as.  was  taxed  by  the  inquest  to  a- 
mount  to  the  principal  sum  and  penalty  contained 
in  the  debt,  and  to  the  inessenger's  sheriff-fee,  (L  4. 
$  18.) ;  out  the  appriser  got  nothing  in  name  of  in- 
terest before  the  Reformation.     In  course  of  time,, 

*  Vide  HvU,  Law-TracU,  Aj^wtdix,  No.  6. 
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II.  12.  2.  all  apprisingft  were  led  at  Edinburgh^  whereby  per« 
FomTof  8<^s  came  frequently  to  be  put  on  the  inquest^  lit* 
dedudng    ^^  strftugers  to  the  valne  of  the  lands ;  whieh  aoon 

■» .»!!?'  introduced  the  custom  of  apprising  the  whole  haids 

belonging  to  the  debtor,  without  comparing  their 
value  with  the  extent  of  the  debu  Seren  years 
were,  by  the  act  I4M,  allowed  to  the  debtor  to  te» 
The  legal  deem  the  lands  apprised,  (called  the  legal  r^vermomf 
"JT*^^*^  Qt  the  legal) ;  but  a  minor  may  redeem  at  any  timo 
ring^runs  withln  his  age  of  twenty^five,  (1621,  c  6,)  whether 
not  agBinit  ^^  himself  be  the  original  debtor,  or  whether  he 

iniiioiB. 

succeed  as  heir  to  the  debtor :  And  where  a  major 
succeeds  to  a  minor,  against  whom  the  legal  of  se^ 
ven  years  was  expired  at  his  death,  the  major's 
right  of  reversion  is  prorogated  for  year  and  day 
thereafter  *• 
whai  sub-      8*  Though  letters  of  apprising  contained  a  power 


>«<>5^b«  to  poind  moveables,  nothing  was  deftKio  a] 

by  the  messenger  but  heritable  rights.    Personal 

rights  of  lands  may  be  apprised,  and  tacks  where 

assignees  are  not  specially  excluded ;  and  even  bai^e 

faculties  or  powers  competent  to  a  debtor,  e.g.  n 

fiiculty  to  reduce  a  deed  granted  by  a  minor  to  his 

prejudice,  fSt.  Am.  voce  AdjudkaiUma)  $  for  every 

pecuniary  or  patrimonial   interest  belonging  to 

debtors  ought  to  be  subjected  to  the  diligence  of 

wint  of.    creditors.    Offices  of  trust,  conferred  on  personal 

^^     cdnsiderations,   cannot  be  apprised;  because  in 

wdT^"*    these  there  is  a  ddtdtm  jpersoiur,  not  communicable 

to  creditors  by  diligence :    But  all  offices  are  ap- 

prisable,  which  either  pass  by  voluntary  convey* 

ance,  or  are  so  annexed  to  lands,  that  they  are 

•  Fac  CA  xil.  233;  81.  Jan.  \Wt^  Bpmu  tartrm  Bmn; 
7.  Ftb.  1809,  HaSi  emitra  Orwi&t(m$. 
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auule  descendabte  to  the  same  faeira;  (Folc  voL L  XI- 19.  % 
SM  *•  An  apprising,  whether  of  kiid%  or  ^  m  Wto  of. 
right  of  Mumalfent,  or  other  dAUmBfiauUf  carries  S^^L|^ 
no  past  arrears  due  upon  such  right  prior  to  the  i^d. 


•^MMMMMIMWM 


decree  of  apprising;  for,  though  these  are  heritai 
Uy  secured,  they  are  moveable  subjects ;  ( 18*  Monk 
162T,  iiacfhie.) 

4.  The  debt  on  which  the  apprising  proceeds.  On  what 
must  be  either  liquid  in  itself,  or  liquidated  by  a  ^^  f*" 
eenteaee,  to  a  certain  yalue  in  money,  before  lead^  proceed. 
ing  the  diligence;  that  the  precise  sum  may  be 
known,  upon  payment  of  which  the  debtor  can  re- 
deem f.    It  must  also  be  a  debt,  the  terra  of  pay-> 

ment  whereof  is  already  come ;  for  ttU  then,  no 
creditor  can  appropriate  to  himself  his  debtor's 
estate;  see  11.  Feft.  1680,  Ganbm.{l) 

5.  That  creditors  may  have  access  to  affect  the  Chaige  to 
estate  of  their  deceased  debtor,  though  the  heir  ^^>>^- 
shonld  stand  off  from  entering,  it  is  made  lawful, 

by  1540,  c.  106,  for  any  creditor  to  charge  the  heir 
of  his  debtor  to  enter  to  his  ancestor,  year  and  day 
being  past  after  die  ancestor's  death,  within  forty 

♦  Vide  XiiMni't  Sm,  Ihc.  eg.  and  104>  The  office  ef  Ueptr 
ef  m  ciwnlgr  r^vUr  ^f  leisiiu  found  not  edjudgeable ;  SeL  Decit, 
Vo.  159. 

f  This  strongly  ttluetnted  by  Fac,  CcSL  ▼iii.  141,  where  an  ed- 
judication  was  led  for  payment  dt  nine  yean'  rent  of  lands  wUch 
had  been  yaimurf  under  leeee,  and  of  the  rente  of  two  jmn 
more  during  w)uch  the  tenant  had  poowtsed  by  tacit  relocation. 
The  former  were  sufficiently  liquidated  by  the  tack,  but  the  latter 
were  not ;  and  the  adjudication  not  being  articulate,  was  set  aside 
n  iDto.     Vidt  Foe.  Cod  xi.  SOT,  JhUU  Appen*  Mo.  1^ 


(1)  See  DkU  t.  Adjudkatkn  and  Appriangy—Legtd  DUigence, 
S7. 
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l^L  Ifi.  &  days  after  the  charge  * ;  and  if  the  heir  failsy'  the 

ApprinDg  creditcnr  may  proceed  to  apprise  the  debtor's  land^ 

upon  a  ^  If  ^g  ^^  ||g^  |3^Q  entered.     Custom  has  so 

charge  to 

enter  heir,  exphuned  this  Statute,  that  the  creditor  may  ckai^ 
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the  heir  immediately  a&er  the  death  of  his  ances- 
tor, provided  letters  of  apprising,  be  not  raised  till 
after  the  expiry  both  of  the  year  and  of  the  forty 
days  next  ensuing  the  year,  within  which  the  heir 
is  charged  to  enter ;  (Act  S*  18.  Feb*  1721 ;  Fac 
ColL  27.)  But  this  statute  relates  only  to  such 
charges  on  which  apprising  is  to  be  led  against  the 
ancestor's  lands;  for,  in  those  which  are  to  be 
barely  the  foundation  of  a  common  summons  or 
process  against  the  heir,  action  will  be  sustained  if 
the  year  be  elapsed  from  the  ancestor's  death  be^ 
fore  the  execution  of  the  summons^  though  th^ 
forty  days  should  not  be  also  expired ;  (19.  Jime 
1628,  MaccuUoch.)  Though  the  statute  authorise^ 
such  charges  against  majors  only,  praoUce  has  al- 
so extended  it  against  minors*  The  provision  of 
this  statute  is,  by  1621,  c.  27,  extended  to  the  case 
Charge  ei-  where  the  heir  is  the  debtor.  One  must,  in  thb 
ther  gene-  matter,  distinguish  between  a  general  and  a  special 
daL  charge,  though  no  distinction  is  made  in  these  sta- 

tutes. A  general  charge  serves  only  to  fix  the  re- 
presentation of  the  heir  who  is  charged,  so  as  to 
make  the  debt  his,  which  was  formerly  his  ances- 
tor's :  But  a  qifecial  charge  makes  up  for  the  want 
of  a  service,  (explained  III.  8.  $  29,)  and  states  the 
heiTy  ^tione  juriSf  in  the  right  of  the  subjects  to 
which  he  is  charged  to  enter.     Where,  therefore, 

*  The  charge  is  declared  by  33.  Geo.  III.  c.  74^  (and  by  the 
54h  Geo.  III.  c.  137,  §  8,}  to  be  on  forty  days,  even  where  the 
party  is  out  of  the  kingdom  ;  and  all  charges  after  the  first  may  be 
on  twenty  days. 
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the  heir  Is  the  debtor,  a  general  charge  for  fixing  II«  ^^  A- 
the  representation  against  him  is  unneoessaryy  Chatgeci' 
since  the  only  concern  of  the  creditor  is^  that  his  |^of^ 
debtor  miEd^e   up  titles  to  the  ancestor's  estate,  ciai. 
which  is  done  by  a  special  charge :  But,  where  the 
deceased  was  the  debtor,  the  creditor  must  first 
chai^  his  heir  to  enter  in  general,  that  it  may  be 
known  whether  -he  is  to  represent  the  debtor;  if 
he  does  not  enter  within  forty  days,  the  debt  may 
be  fixed  against  him  by  a  decree  of  constitution, 
on  which  he  mnst  be  charged  to  enter  heir  in 
special,  upon  forty  days  more;  and  these  must 
be  elapsed  before  the  creditor  can  proceed  to  ap«- 
prise.  (1) 

6.  Apprisings,  being  transmissions  of  heritable  Appruingt 
rights,  must  be  perfected  by  seisin.    The  superior  ^^  ^ 
of  the  lands  apprised  is  obliged,  ,by  1469,  c,  37,  to  leism. 
enter  apprisers,  on  payment  of  a  year's  rent;  which  rfo^^JH^ 
holds,  though  himself  should  claim  the  lands  on  an  enter  Uie 
exclusive  tide;  (17.  July  1682,  Bbck) ;  but  his  en-  g?.^.. 
try  on  a  charge,  being  an  act  of  obedience^  can  >«»(. 
hurt  no  former  right  competent  to  him.     Though 
there  should  be  many  apprbings,  the  superior  gets 
but  one  year's  rent  for  all  of  them,  from  which  the 
real  burdens  affecting  the  lands,  arising  either  from 
law,  or  the  consent  of  the  superior,  must  be  de<* 
ducted.     If  the  debt  due  to  the  appriser  be  small 
in  proportion  to  the  value  of  the  lands,  the  com* 
position  is  brought  lower  ex  cBquUate;  (30.  Mar  A 
1637,  Paterson.)    Where  the  Crown  is  superior, 
no  more  is  exacted  from  the  appriser  than  one  per 
cent,  of  the  principal  sum  apprised  for,  when  it  is 
below  10,000  merks  Scots,  though  that  composi- 


(1)  Sm  DicL  ▼.  Charsft  to  ttUer  Hen't-^Ex^cttium,  Div.  VL 
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II.  12.  &  tion  should  be  lower  than  the  sixth  p«rt  of  the  va* 

Appruiagi^  lued  rent  exacted  from  singular  successors  by  vo^ 

luntary  purchase.     Where  the  principal  is  above 

10,000  merks,  the  composition  falls  to  an  half /mt 
cent* 

Allowance  ?•  Where  the  superior  refiised  to  enter  the  ap« 
of  appri-  priser,  the  appriser  was,  by  the  ancient  practice, 
^"^  i^ppmoed  or  alhwed  by  the  Court  of  Session,  (Hope 
Mm.  Pr.  109,)  upon  which  allowance,  three  oonse«< 
ctttive  precepts  were  directed  to  the  superior,  com- 
ndanding  him  to  enter  the  appriser,  {Cr.  457.  §  20,) 
which  were  no  other  than  the  ancient  letters  of  four 
forms,  {atff.  1647,  c.  43.);  and,  if  he  still  refused^ 
application  was  made  to  the  immediate  higher  s»* 
perior,  and  so  upwards  to  the  sovereign,  who  re* 
foses  none :  But  now,  by  long  usage,  founded  on 
the  said  act  1647,  a  simple  charge  of  homing  a«« 
gainst  the  superior  has  been  substituted  in  placer 
of  the  letters  of  four  forms.  Ail  apprisings,  with«* 
out  diatincdon*  and  not  those  only  where  the  supe-> 
rior  was  refractory,  were,  by  1641,  e.  64,  (revived 
by  1661,  c.  31,)  ordained  to  be  allowed  by  the 
Lords;  and  the  allowance,  containing  a  note  of 
the  parties'  names,  of  the  debt,  and  of  the  lands^ 
was  to  be  registered  in  a  record  to  be  kept  by  the 
clerk  of  register. 

8»  Ailer  the  Reformation,  creditors  were  not  on- 
ly entitled  to  their  principal  sums,  but  to  the  past 
hilerest  due  upon  tliem ;  which  principal  and  in-* 
terest'were,  in  the  case  of  apprising,  accumulated 
by  the  decree  into  one  sum,  carrying  interest  to 
the  appriser  during  the  not  redemption  of  the 
lands.  Apprisersy  therefore,  being  truly  purchasers 
under  redemption,  enjoyed  the  rents  of  the  apprised 
lands,^in  satisfaction,  or  in  9olniumy  of  the  interest 
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of  this  accumulate  sunn,  in  cilse  they  chose  to  pos-  H-  l£*  & 
sets  during  the  legal;  unti],  by  16S1|  c.  6,  they  be-  Apprisen 
came  obliged  to  apply  the  rents,  in  so  fiur  as  they  ^[^^^^ 
exceeded  the  interest  of  their  debt,  towards  ^tinc-  for  tfae  sur- 
tion  of  the  principal  sum ;  which  is  extended,  la  Sl^iJI^ 
the  case  of  a  minor  debtor,  to  the  surplus  rents  du-  i^« 
ring  his  nunonty,  by  1608^  c.  10.    On  the  other 
part,  if  the  rents  fall  short  of  the  appriser's  inte- 
rest, the  redemption  is  burdened  with  the  arrears 
remaining  unpaid.    An  appriser  who  enters  into  An  appn. 
possesion  in  virtue  of  a  decree,  is  accountable  to  ^^^!„,^ 
the  debtor,  as  if  he  had  continued  to  possess  till  to 


isacooun. 


the  expiring  of  the  legal,  though  he  should  have  ^^^i^  „  |f 
quitted  the  possession  immediately  after  bis  entry ;  >»  bad 
because  the  decree  bars  all  others  from  interm^-  conuno 
dlii^.    If  the  smallest  part  of  the  debt  or  interest 
remains  due  at  the  expiration  of  the  l^pd,  the  pro- 
perty of  the  whole  estate  is,  in  strict  law,  carried 
irredeemably  from  the  debtor. 

9.  As  apprisings  are  truly  sales  under  reversion,  Tiie  by. 
in  paym«it  of  the  appriser^s  claim,  the  arrears  of  ^^oftibe 
interest  due  cm  the  accumulate  sum  are  not  so  pro-  accumu- 
perly  a  debt  upon  the  reverser,  as  a  burden  upon  ^ua  n^ 
loB  right  of  reversion ;  these  arrears  do  not  there*  under  exe. 
fare  descend  upon  the  appriser's  death  to  his  exe-  ^^' 
eutors,  but  to  his  heir,  as  a  part  of  the  right  of  pro- 
perty constituted  by  the  apprising ;  (S.  Feb.  1TS8, 
Bmnsay) :  The  executors  can  claim  no  more  than 
the  bygone  rents  of  the  lands  not  levied  by  the  ap- 
priser himself,  in  case  he  has  been  in  the  posses 
ston.    Yet  this  right  of  property  does  not  oonsti-  i^«  •??"- 
tute  the  appriser  vassal  in  the  lands  apprised,  du-*  ^w^. 
ring  the  legal,  though  he  should  be  both  infeft  and  ^al  during 
in  possession :  The  reverser  continues  vassal,  in  *  *  ***  * 
the  judgment  of  law,  as  long  as  the  right  of  rever- 
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If.  IS.  9.  sion  is  competent  to  him  ;  because  so  long  it  is  in 
The  ftppri-  his  power,  by  payment,  to  extinguish  the  apprising, 
mlrm^  as  if  it  had  never  been  led;  and  consequently  the 
sal  during  casualties  of  superiority  fall,  during  the  legal,  by 
V-    ^*    the  death,  not  of  the  appriser,  but  of  the  reverser ; 

24.  My  J  739,  CredUors  ofBokhard. 
Effect  of  10.  Apprising,  being  a  legal  diligence,  renders 
fion?"^^**"  ^^®  subject  to  be  apprised  liti^ous  from  the  denun* 
ciation ;  the  effect  of  which  is,  that  no  voluntary 
deed  granted  thereafter  by  the  debtor,  though  be- 
fore the  decree,  can  hurt  the  appriaer ;  (^  Pr.  Fala 
19.) :  But  a  creditor  who  neglects  the  completing 
of  any  begun  dilig^ice,  after  a  reasonable  time^  is 
considered  as  having  relinquished  it ;  so  that  the 
debtor  may,  after  such  dereliction,  grant  even  vo« 
Inntary  deeds,  which  law  will  support ;  ( I )  (23.  Jyi^ 
1674,  Johnstm  ^) 
Reduction  1 L  Apprisings  may  be  either  reduced  upon  nul* 
of  appri-  lities,  or  redeemed  within  the  legal.  They  are  re- 
duced  in  Mum  where  the  defect  is  gross  ^  as  where 
they  are  led  on  a  debt  not  truly  due,  or  where  the 
appriser  has  neglected  any  of  the  necessary  solem- 
nities. If  the  informality  be  not  so  essential^  the 
Court  of  Session,  without  overturning  the  appri- 
nmg/imditus,  sustain  it  ex  ieguiiaU^  simply  as  a  se* 
curity  for  the  principal  sum  and  interest ;  (81.  tXm. 
1679,  Irvine) ;  and  sometimes  also  for  the  accumu- 
lations, where  the  question  is  not  with  ^o-creditol;ft, 
but  with  the  debtor  himself;  (3.  Ncv^  1788,  Ad- 
Jbur) :  But  the  legal  of  apprisings  so  restricted, 
can  never  expire  against  the  debton 

«  See  Fac,  COL  vL  liS^— 5«L  i>wu.  No.  982. 


(I)  Sfe  Did.  ▼.  Litiguma,  Div.  IV. 
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12.  An  i^prbing  may  be  redeemed,  not  only  by  H*  1^-  ^ 
the  debtor,  but  by  any  posterior  appriser,  whose  Redemp-' 
diligence  is  excluded  by  the  first.    He  who  has  this  ^^J^ 
right  may  either  use  an  order  of  redemption,  as  in  ■'■-'^"*'"" 
wadsets,  (1)  (II.  8.  $  6) ;  or,  if  the  appriser  has  been 
in  possession,  he  may  bring  an  action  of  count  and 
reckoning  against  him  for  his  intromissions.    If  the 
tppriser's  intronussions,  within  the  legal,  amouat 
to  his  debt,  interest,  and  expenses  of  diligence,  in^ 
eluding  the  composition  paid  to  the  superior  for  ; 

his  entry,  and  interest  thereof,  the  apprising  is,  by 
1621,  c.  6,  declared  to  expire  ip$o  facto  f  but,  in  •  -i 

this  case,  singular  successors  are  not  secure;  for, 
as  intromission  consists  in  fact,  it  can  enter  into 
no  record,  by  which  it  may  be  known  :  And  even 
where  an  apprising  is  extinguished  by  payment  Apprinngs 
made  by  the  debtor  himself,  the  appriser's  dis-  ^^^^' 
charge  is  good  against  his  singular  successor^  ^dis. 
withottt  being  registered  in  the  register  of  rever*  ^^^. 
sions;  (2S.  July  1662,  LordFrtuer.)  After  redemp*  tered. 
tion,  the  debtor  is  under  no  necessity  to  renew,  bis 
seisin  ;  for,  upon  the  extinction  of  the  right  of  apr 
prising,  his  former  seisin  revives. 

IS.  Apprisings  were,  by  the  former  practice,  pre«  Preference 
ferable  according  to  the  dates  of  the  seisins  follow*  ainong  ap- 
ing upon  them,  where  the  debtor  himself  was  in-  ^™*'*" 
feft;  and,  where  the  right  was  not  perfected  by 
seisin,  in  the  debtor's  person,  or  did  not  require 
seisin,  the  preference  was  governed  by  the  dates  of 
the  apprisings.   And  even  where  the  first  apprising 
required  seisin  to  complete  it,  all  the  posterior  ap- 
prisings were  preferred  by  their  dates  ;  because, 

(1)  See  Did.  r.  Kmhwfdimu 
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XL  IS.  IX  the  first  apprisiiig  having  divoited  the  debtor  of  the 
Pirdlvtnce  property^  there  remained  no  right  to  be  affeeted  by 
*^^*^'  poiterior  apprisers,  but  a  reversion,  which,  like 
■'*"'^""*"  other  personal  rights,  was  carried  without  seisin. 
(See  Si.  IIL  2.  17;  Oasfi^ii,  22.  Jkfy  1075,  Bojfd.) 

The  pari    ^^^  ^y  ^  ^^^'  ^*  ®^  *  P^  pa$9u  preference  is  esta- 

pamt  pre.  blished  among  all  apprisings  led  within  year  and 

gpprifiiigi;  day  of  that  one  which  has  b»»n  first  made  efiectnal, 

either  by  seisin,  or  by  exact  diligence  for  obtaining 

Whftt  COD-  seisin.   In  lands  holden  of  the  Crown,  the  present- 

ftm't^^  ing  a  signature  in  Exchequer,  by  the  appriser, 

tual  appri-  makes  his  apprising  effectual ;  in  lands  holden  of 

"^  a  subject-superior,  a  charge  against  that  superior, 

to  enter  the  appriser,  is  sufficient  * :  And,  in  both 

cases,  the  year  and  day  runs  from  the  date  of  the 

first  apprising,  and  not  from  the  date  of  the  seisin 

or  diligence  whereby  it  is  made  efiectual;  (4.  Jitfy 

IWlf  L.  Ba^imt.)  In  apprisings  of  personal  rights 

which  admit  of  no  dOigence  to  make  them  eftctuaU 

the  first  in  date  is  die  first  $flectual  apprising ;  and, 

consequently,  all  within  year  and  day  of  that  first 

are  preferred  pari  pasm ;  (19.  Ncio.  1734,  Jadutm.) 

The  preference  of  apprisings  after  the  year,  falls 

not  within  this  statute,  and  therefore  is  governed 

by  the  fomDer  law,  which  preferred  all  apprisings, 

after  the  first,  by  thar  dates.    The  co-appriser, 

who  claimed  the  benefit  of  the  first  appristfr's  cKli- 

genee,  must  refbnd  to  him,  not  a  proportion  only, 

•  TUB  it  ooniimid  bjr  Am.  a&  Gm.  HI.  t.1^  (and  bjlli^ 
54.  Qmh  III.C  137.  f  11),  whtcbsMdwiiiaOdflii,  iatlifCMt 
of  knda  boldai  of  a  lul;jeo^  to  ciccute  a  fencral  chaiga  of  hpm- 
ing  against  iuperion  aft  the  iiiaikei-cio«  of  Ediiibiiigh  and  pier 
and  thore  of  Lcitfa.  In  that  caae^  howcTcr,  the  charge,  (and  in 
crown  holdingi  an  abstnct  of  tha  rfgnalan^)  mutt  be  rtcovded  in 
the  register  of  abbreriates  of  adjudtcattons. 
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bat  the  whole  of  the  expense  disbursed  bv  him,  in  ^1*  ^  1^ 
deducing  the  apprising,  and  leading  the  diligence  Ms^fmum 
necessary  for  making  it  e&ctaal ;  (5.  Feb.  1668^  tibJt^ 
Qrmne.)  wv^on 


14.  The  statute  declares,  that  all  the  apprisers  ^j^ 


within  year  and  day  shall  be  preferred  pari  /nmsm^ 
as  if  one  i^prising  had  been  led  for  the  debts  con*  eie  §g^ 
tamed  in  all  of  them ;  which  makes  the  seisins  or  fPi"<^g 
diligence  on  the  first  apprising  a  common  right  to  mon  right 
all  the  ocMipprisers  within  year  and  day ;  and,  con-  ^  <i^  ««- 
sequently,  though  the  first  apprising  should  be  re«> 
deesded,  the  diligence  upon  it  still  subsists  as  to  the 
rest;  (7.  Nov.  1679,  SindiM  *.)    The  efiect  given  Ou^ 
to  the  presenting  of  a  signature,  or  to  a  charge  ^^|^^^ 
igainst  the  superior,  is  confined  to  the  preference  i»s  no  ef. 
of  apprisers  among  themselves,  and  does  not  alter  ^^^ 
the  nature  of  feudal  rights,  in  compctitioo  with  ^^  p^- 
tbiid  parties :  A  charge,  therefore,  upon  an  appri* 
sing,  is  not  equivalent  to  a  seisin,  in  a  question 
with  an  infeftment  of  annualrent,  (£•  48,)  or  with 
the  legal  right  of  terce,  {IC  56.)    The  same  statute  Lc|^  n. 
prorogates  the  legal  reversion  of  apprisings  from  j^^  p,^ 
sevoi  to  ten  years ;  it  saves  the  former  preference  f^y^y> 
due  to  apprisings  that  are  led  on  debiiafmdij  (XL  8. 
§  18.) ;  and  it  gives  a  right  to  posterior  apprbers 
to  redeem  all  appri^ngs  purchased  by  the  apparent 
heir  of  the  debtor,  for  the  sums  truly  paid  for  them, 
at  any  time  within  ten  years  after  the  purchases : 
But  voluntary  acquisitions  by  apparent  heirs,  of 
rights  aflfecting  the  estate  of  their  ancestors,  infer, 
by  our  present  law,  a  passive  title ;  1695,  c.  24. 

•  use  iMakrapt  HfttuUt  23.  33.  and  54  Ckol  III.  haY«  iotU. 
tnlsd  a  new  kind  of  paripa$su  preference  of  adjudications,  where 
difocnt  creditor!  are  conjoined  in  one  decree,  as  (hereby  directed. 
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II.  If.  14.       15.  The  Parliament  1672,  c  19,  haa^  in  place  of 
Adjudieft.  the  old  form  of  apprisings  by  messengers,  direct* 
stiuitedlti  ^  adjadications  to  proceed  against  debtors,  by 
place  of     way  of  action  before  the  Court  of  Session.  By  that 
?  mTm'^  atatute^  such  part  only  of  the  debtor's  lands  is  to 
be  M^ttdged  as  i^  equivalent  to  the  principal  turn 
Special  a4- And  intei^st  of  the  debt,  with  the  composition  due 
judication.  ^  ^^  superior,  and  expenses  of  infefbnent,  and  a 
fifth,  part  more,  in  respect  the  creditor  is  obliged  to 
take  land  for  his  money ;  but  without  penalties  or 
sheriffifees.     The  debtor  most  deliver  to  the  credi* 
tor  a  valid  right  of  the  lands  to  be  adjudgeil/  or 
transumpts  thereof^  renounce  the  possession  in  his 
favour,  and  ratiiy  the  decree  of  adjudication :  And 
law  considers  the  rent  of  the  lands  as  precisely 
ccHkimensurate  to  the  interest  of  the  debt;  so  that 
the  adjudger  lies  under  Ho  obUgatidin  to  account  for 
the  surplus  rents.    In  this,  whic^b  is  called  a  epecial 
adjudication^  the  legal  is  declared  to  be  five  years ; 
and  the  creditor  attaining  possession  iipon  it  can 
>  use  no  farther  execution  against  the  debtor,  unless 
the  lands  be  evicted  from  him* 
Oeaeral  16.  Where  the  debtor  does  not  produce  a  suffi- 

2JJ|^**  cient  right  to  the  lands,  or  is  not  willing  to  re^ 
nounce  die  possession^  and  ratify  the  decree,  (which 
is  the  case  that  has  most  frequently  happened,)  the 
statute  makes  it  lawful  for  the  creditor  to  adjudge 
all  right  belonging  to  the  debtor,  in  the  same  man* 
ner,  and  under  the  same  reversion  of  ten  yearsi^ 
as  he  could,  by  the  former  laws,  have  apprised  iu 
In  this  last  kind,  which  is  called  a  general  a^udi* 
cation,  the  creditor  must  limit  his  claim  to  the  prin- 
cipal sum,  interest,  and  penalty,  without  demand- 
ing a  fifth  part  more;  see  AdS.  26,  Feb.  1684.  But 
no  general  adjudication  can  be  insisted  on,  with* 
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out  iibelling  in  the  summons  the  other  alternative  li**  1^  ^^ 
of  a  special  adjudication ;  for  special  adjudications  GcuotbI 
are  introduced  by  the  statute  in  the  place  of  appri-  ^^^^** 

fiiDgs;  and  it  is  only  where  the  debtor  refuses  to   ■■■■^■' ■* 

comply  with  the  terms  thereof  that  the  creditor 
can  lead  a  general  adjudication. 

17.  By  regulations  1695)  c.  84,  AbbrevkUea  are  Abbrevi. 
ordained  to  be  made  of  all  adjudications,  after  the  J^^"^' 
manner  of  the  former  allowances ;  which  are  to  be  tions. 
signed  by  the  Lord  Ordinary  who  pronounced  the 
decree,  (1)  and  thereafter  given  to  the  clerk  of  the 

bills,  to  be  recorded  within  sixty  days  after  the  d^ 

of  the  decree4    In  every  other  respect,  general  ad-  Geneni 

judications  have  the  same  nature  and  effisct  that  ^J^^*^- 

^  Uohb  of 

apprtsings  had ;  .adjndgers  in  possession  are  ao-  the  same 
countable  for  the  surplus  rents ;  a  citation  in  ad*  °?f!f^ 

*  with  ap- 

jiidications  renders  the  subject  litigious ;  superiors  priangt. 
.are  obliged  to  enter  a^judgers ;  the  legal  of  adju- 
dications does  not  expire  during  the  debtor's  mi- 
Dority^  &C.  Only  it  may  be  observed^  that  though 
apprisings  could  not  proceed  before  the  term  of 
payment,  yet  where  the  debtor  is  vergens  ad  inch 
friam^  the  court,  ex  ncbih  qfficio^  admit  adjudication 
for  the  debt  before  it  be  payable;  (12.  Jvly  1711, 
BbBU>) :  But  this  sort,  being  founded  solely  in  equi- 
ty, subsists  merely  as  a  security,  and  cannot  carry 
the  property  to  the  creditor  by  any  length  of  time; 
Urid. 

18.  There  are  two  kinds  of  adjudication,  which  Adjudica- 
took  place  at  the  same  time  with  apprisings,  and  f^^^^^ 
still  obtain,  vie.  adjudications  on  a  decree  coffniHo-  umjacen- 

(1)  By  Um  1.  and  2.  Q^o.  IV.  c.  38.  §  18»  all  abbremtea  of 
adjudicatloiis  are,  in  future,  to  be  sifi^ncd  by  the  extractors,  instead 
of  the  Lord  Ordinary. 
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II.  1%  la  njf  amio,  otherwise  called  eontu  haredUalem  jth 
A4]udtM«   centeB,  and  adjudkatioDs  in  impkmaiiL     Wbere 
X^^^^  ^®  dditor's  apparent  heir,  who  is  chtfged  to  eii- 
temjaemK^    ter,  formally  renounces  the  sacoeasiony  the  eredi- 
.^^^.jL....^  tor  may  obtain  a  decree  togmtkmu  mmBo^  in  which, 
though  the  heir  renouncing  is  cited  for  the  sake  of 
form,  no  sentence  condemnatory  can  be  pronoun- 
ced against  him,  in  respect  of  his  renunciation ; 
the  only  effiict  of  it  is  to  subject  the  A<trafite  /0- 
ceus  to  the  creditor's  diligence.  (1)    By  the  old 
practice,  if  the  debt  was  liquid,  the  creditor  maglit, 
in  the  process  of  cognition,  protest  for 
tioB,  which  was  allowed  to  him  summarily, 
the  necessity  of  a  separate  action,  {SL  III.  8.  $  4&.); 
but  now  adjudication  cannot  pass  without  a  eas- 
mons  for  that  purpose  ^. 
wiMtbov.     19.   Adjudications  osniina  A«9vd£ftitavi.jbcenlBM, 
ri«d  by  it ;  ^^  ^^^  ^^]y  ^^  imi^  thcDiselves  diet  bdooged 

to  the  deceased,  but  the  rents  thereof  fidlen  due 
since  his  death ;  for  these,  as  an  accessary  to  the 
estate  belonging  to  the  deceased,  would  hare  de- 
scended to  the  heir,  if  he  bad  entered ;  (19.  Dec. 
1688,  Ccr9ar)\  which  rule  is  applied  to  all  appri- 
sings  or  adjudications  led  on  a  special  charge,  by 


^^v-     IS.  FA.  1740,  L.  Kilbydu>.    This  sort  of  adjudi- 
oc"    ^^'  cation  is  declared,  by  1621,  e.  7,  redeemable  with- 
in seven  years,  (which  was  then  the  iegal  of  iif>pri- 
sings,)  by  any  co-adjudging  creditor,  either  of  the 
deceased  debtor,  or  of  the  heir  renouncing.     The 

*  A  oondunon  for  adjudication  may  be  thrown  into  the  «un< 
mons  of  constitution  ;  and  in  case  of  the  heir  renouncing,  decree 
of  adjudication  cognkknU  cauta  is  competent :  If  the  heir  does  not 

renounce,  the  conclusion  of  adjudicalioii  goes  for  notMbg* 

I       I  -  — -^— — — ^^-^.i , — , — . — .- — „   ,.    .      ...   — , — ^ — ^ — 

(!)  Sec  Dk!(,  V.  Remmdoium  to  he  Heir* 
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beir  himaelf)  who  renounces,  cannot  be  restored  H*  i&  1^ 
against  his  renunciation,  nor  consequently  redeem,  AdjadieK. 
if  he  be  not  a  minor ;  (87.  Jwu  1680,  Jfacunriiay)  : 
But  even  a  major  may  redeem  indirectly,  by  grant-  te»> 
ing  a  similate  bond  to  a  confident  person ;  the  ad-  ^HHl^ 
judication  upon  which,  when  conyeyed  to  himself, 
is  a  good  title  to  redeem  all  other  adjudications 
against  the  lands  belonging  to  his  ancestor*  The 
superior  of  the  lands  thus  adjudged  is  laid  under 
the  same  obligation  to  enter  the  adjudger,  as  in  the 
case  of  apprisings,  by  1660,  c.  18.  (1) 

80.  Adjudications  tit  impkmaU  are  deduced  »-  Adjodicft. 
gainst  those  who  have  granted  deeds  without  pro-  p^HntnT^ 
curatory  of  resignation  or  precept  of  sebin,  and  re- 
fuse  to  divest  th^nselves ;  to  the  end  that  the  sub- 
ject conveyed  may  be  eflectually  vested  in  the  gran- 
tee. These  adjudications  may  be  also  directed 
against  the  heir  of  the  granter ;  in  which  case 
Vise  Stair  asserts  that  a  cliarge  to  enter  is  unne- 
cessary, (III.  S.  §52.);  but  his  Lordship's  opinion 
is  not  supported  by  practice.  Here  there  is  no 
place  for  a  legal  reversion ;  for,  as  the  adjudica- 
tion is  led  for  completing  the  right  of  a  special 
subject,  it  must  carry  that  subject  as  irredeemably 
88  if  the  right  had  been  voluntarily  completed :  And, 
for  the  same  reason,  it  being  to  supply  the  defect 
of  a  special  deed,  no  other  adjudication,  though 
within  year  and  day,  can  come  in  paripauu  with 
it;  St.Md. 

21.  Adjudications  conim  hmredUaiem  jacentem  Adjudica. 
might  have  been,  before  the  act  1672,  imd  conse-  ^^J*^*^* 
qoently  may,  at  this  day,  be  carried  on  before  the  imjacen- 
sheriff;  for  that  act,  which  gives  to  the  Court  of  ^^* 

(1)  See  Did,  ▼.  Ai^dkatum,^MVB  Cfmnentariesy  I.  596. 
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II.  13.  21.  Session  the  exclusive  jurisdiction  in  adjudications^ 
Adyudiot-  can  be  understood  only  of  those  which  are  there* 
^^^^^^^  by  introduced  in  place  of  apprisiags ;  (4.  Jasi*  1709, 
taimjaom^'  KcT.)    It  is  probable  that  the  practice  prior  to  the 

^med  **  ^^^  ^^'^^  ^**  *®  same,  with  r^ard  to  adjudica* 
before  the  tions.  in  implement,  as  the  cognisance  of  these  im* 
!!!.T5,:. ported  no  higher  jurisdiction  than  that  of  other  ad- 
judications ;  and  upon  that  practice  the  question 
depends,  whether  they  may  now  be  brought  before 
the  sheriff,  for  they  are  not  comprehended  under 
the  statute.     The  regulations  1695,  orL  24^  had 
Hief  miut  (Mrdained  abbreviates  of  adjudications  to  be  signed 
^^tL.    ^y  *«  Lord  Pronouncer,  in  place  of  the  former  al- 
lowances: (1)  And  though  there  were  no  allowances 
of  adjudications  on  decrees  cogmiionia  catMO,  yet 
by  additional  regulations,  1696,  art  3,  abbreviates 
of  these  were  also  directed  to  be  signed.  Since  that 
time,  it  has  been  the  general  practice,  where  such 
adjudications  were  led  before  the  sheriff,   to  get 
their  abbreviates  signed  by  him ;  and  where  they 
have  no  abbreviates,  the  Court  of  Session  refuses 
to  grant  letters  of  horning  on  them  against  supe- 
riors ;  Act  5.  2.  Dec.  1742.  (8) 
Sequestra-      ^^*  Before  treating  of  judicial  sales  of  bankrupt 
^n  ^^      estates,  the  nature  of  sequestration  may  be  shortly 
tates,  "      explained,  which  is  a  diligence  that  generally  ushers 
inaction^  of  sale.     Sequestration  of  lands  is  a  ju- 
dicial act  of  the  Court  of  Session,  whereby  the  n^a* 
nagement  of  an  estate  is  put  into  the  hands  of  a 
factor  or  steward  named  by  the  Court,  who  gives 
security,  and  is  to  be  accountable  for  the  rents  to 
when  com.  jjj  having  interest.     This  diligence  is  competent, 

il  I»1H ■-■■     »»— ^—  I  111!  ...■  I         11,       ■■■■■« 

(1)  By  1.  and  2.  Geo.  IV.  c.  Sa  §  18,  such  abbreviates  are  or- 
dained  to  be  signed  by  the  extractor. 

(2)  See  Diet,  v.  A^udicaiion, 
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either  where  the  right  of  the  lands  is  doubtful,  if  it^^*  [*•  ^' 
be  applied  for  before  either  of  the  competitors  has  Sequestnu 
attained  possession  * ;  or  where  the  estate  is  hea-  c^J>eteat. 
tily  charged  with  debts  :  But  as  it  is  an  unfavour-  """" — 
able  diligence,  it  is  not  admitted,  unless  that  mea* 
sure  shall  appear  necessary  for  the  security  of  cre- 
ditors.    Subjects  not  brought  before  the  Court  by  y^i^  ^^b- 
the  diligence  of  creditors  cannot  fall  under  seques-  j«cts  fall 
tration;  forit  is  the  competition  of  creditors  which  quertm- 
alone  founds  the  jurisdiction  of  the  Court  to  take  *»<>"• 
the  disputed  subject  into  their  possession.     Hence, 
a  creditor  whose  debt  is  not  made  real  on  the  lands 
in  question  has  no  title  to  demand  it ;  and  the  ar- 
restment of  rents  from  year  to  year  can  only  effect 
a  sequestration  of  the  rents  arrested,  but  not  of  the 
lands  themselves ;  {IB.  Feb.  114^5,  Creditors  qf  Och- 

tertyreJ) 

23.  The  Court  of  Session,  who  decrees  the  se-  Factors  on 
questration,  has  the  nomination  of  the  factor,  in  ^^|^^ 
which  they  are  directed  by  the  recommendation  of 
the  creditors.  Writers  were,  by  Act  S.  93.  Nov. 
1710,  declared  incapable  of  this  office ;  and  though 
an  objection  be  seldom  made  upon  that  act,  yet, 
when  it  is  offered,  the  Court  sustains  it.  (1)  The 
debtor's  apparent  heir  may  be  also  accounted  an 
improper  factor,  as  the  same  grounds  of  suspicion 
that  lie  against  the  debtor  himself  commonly  strike 
with  equal  force  against  his  heir,  both  in  point  of 
necessitous  circumstances,  and  of  design  against  the 
creditors ;  but  where  no  opposition  is  made,  no- 
thing hinders  him  from  being  named.     A  factor 

•  Fac.  CoSL  xn.  285.  (p.  648.)  291. 


(I)  TTiis  Act  of  Sederunt  has  gone  into  disuse;  and  an  objec- 
tion to  the  appm&tmcnt  of  «  writer,  as  factor,  would  not  now  be 
•mslained. 
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IL  18.  23.  appointed  by  the  Session,  though  the  proprietor 
Facton  on  had  not  been  infeft  in  the  lands,  has  a  power  to 
*y|||||^  remove  tenants ;  {Fac.  ColL  vol.  ii.  41.)>  contrary  to 
their  duty,  the  general  rule  stated  (IT.  6.  §  28).  The  rules  by 
[  """""  which  a  judicial  factor  must  conduct  himself,  are 
contained  in  several  acts  of  sederunt*  By  AeL  S* 
22.  Nov.  ITll,  §  6.  7.  8,  factors  must,  within  six 
months  after  extracting  their  factory,  make  up  a 
rental  of  the  estate,  and  a  list  of  the  arrears  due  by 
tenants,  to  be  put  into  the  hands  of  the  clerk  of  the 
process,  as  a  charge  against  themselves,  and  a  note 
of  such  alterations  in  the  rental  as  may  afterwards 
happen ;  and  must  also  deliver  to  the  clerk  annual- 
ly a  scheme  of  their  accounts,  charge  and  discharge, 
under  heavy  penalties.  They  are,  by  the  nature 
of  their  office^  bound  to  the  same  degree  of  dili- 
gence that  a  prudent  man  adhibits  in  his  own  af- 
fairs; and  hy  Act.  S*  81.  Jidy  1690,  they  are  account- 
able for  the  interest  of  the  rents  which  they  either 
have,  or  by  diligence  might  have  recovered,  from 
a  yeai*  after  their  falling  due.  As  it  is  much  in  the 
power  of  those  factors  to  take  advantage  of  the 
necessities  of  creditors,  by  purchasing  their  debts 
at  an  undervalue,  all  such  purchases,. made  either 
by  the  factor  himself^  or  for  his  behoof,  are  decla- 
red equivalent  te  -an  acquittance  or  extinction  of 
the  debt,  by  Act.  S.  2&.  Dec.  1708.  No  factor  can 
warrantably  pay  to  any  creditor  without  an  order 
of  the  Court  of  Session ;  for  he  is,  by  the  tenor  of 
his  commission,  directed  to  pay  the  rents  to  those 
who  shall  be  found  to  have  best  right  to  them.  Ju- 
dicial  factors  are  entitled  to  a  salary,  which  is  ge- 
fbcion.  nerally  stated  at  five  per  cent,  of  their  intromis- 
sions ;  but  it  is  seldom  ascertained  till  their  ofiice 
expires,  or  till  their  accounting,  that  the  Court 
i^ay  modify  a  greater  or  smaller  salary,  or  none, 
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ID  proportion  to  the  factor's  integrity  and  diligence;  II*  ^^  ^ 
(82.  June  1711,  Berioi:  See  also  AcL  S.  33.  Nov.  Fmttan 
1711.)  Many  cases  occur  where  the  Court  of  Ses-  ''^**^ 
sion,  without  sequestration,  name  a  factor  to  pre-  ticiu. 
serve  the  rents  from  perishing ;  e.  g.  where  an  heir 
is  deliberating  whether  to  enter,  where  a  minor  is 
without  tutors,  where  a  succession  opens  to  a  per- 
son residing  abroad,  &c.  {SL  IV*  50.  $  28.) ;  in  all 
which  cases  the  factor  is  subjected  to  the  rules  laid 
down  injkLS.  12.  Feb.  1730.  (1) 

84.  The  word  bankrtgjt  is  in  our  law  sometimes  Me  of 
q>plied  to  persons  whose  funds  are  not  sufficient  ^^[^^ 
for  their  debts ;  and  sometimes  not  to  the  debtor, 
but  to  his  estate.  There  was  no  method  known  in 
our  law  for  the  proper  sale  of  a  bankrupt  estate,  so 
as  the  price  might  be  divided  among  the  creditors, 
till  1681,  €.  17 ;  by  which  the  Court  of  Session 
was  empowered,  at  the  suit  of  any  real  creditor,  to 
try  the  value  of  the  debtor's  estate,  and  name  com- 
missioners to  sell  it,  for  the  payment  of  his  debts : 
But  as  the  commissioners  named  by  the  Session,  in 
pursuance  of  this  act,  were  generally  backward  to 
undertake  so  ungrateful  an  office^  and  as  the  con- 
sent of  the  debtor,  which  the  statute  required  where 
bis  right  of  reversion  was  not  expired,  could  sel- 
dom be  obtained,  it  was  enacted,  by  1690,  e.  20, 
that  decrees  of  sale  of  bankrupt  estates  should  be 
pronounced  by  the  Court  itsell^  and  that  such  sales 
might  proceed  in  all  cases  without  the  consent  of 
the  debtor* 

25.  No  process  of  sale,  at  the  suit  of  a  creditor, 
can  proceed  without  a  proof  of  the  debtoi^s  bank- 

(1)  Sm  Did.  ▼.  iS^9fMMlro<Mm»— iPactor,— Bell*»  Ccmmmiarin, 
IL307. 
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II.  12.  25.  ruptcy  by  said  act  1690 ;  (AcL  S.  24.  PA.  1692,)  or 
Sd«  of  at  least»  as  Lord  Stair  softens  it,  (IV.  51. 6,)  unless 
^^^„  ^^    his  lands  be  so  charged  witli  debts,  tlifU  prudent 

persons  will  not  buy  from  bim  ;  and  therefore  the 

summons  of  sale  must  comprehend  the  debtor's 
whole  estate  *•  The  debtor,  or  his  apparent  heir, 
and  all  the  real  creditors  in  possession^  must  be 
made  parties  to  the  suit ;  but  it  is  sufficient  if  the 
other  creditors  be  called  by  aA  edictal  citation; 
Ranking     (^jcL  S.  23.  Nov.  1711,  §  If.)     The  ^nmmans  rf 

of  credi-  ,  ^    ,  i      •  r         i  •  ^ 

ton.  fi<^l6  cotttams  a  conclusion  of  rankmg  or  preference 
of  the  bankrupt's  creditors.  In  this  ranking,  first 
and  second  terms  are  assigned  to  the  whole  ciedii* 
tors  for  exhibiting  in  Court  (or  producing)  their 
rights  and  diligences,  which  must  be  published  in 
the  Edinburgh  Evening- Courant,  according  to  the 
directions  oiAct.  S*  17.  Jan.  1756  %  I  and  it  is  there- 
by declared,  that  the  decree  of  certification  proi* 
ceeding  thereupon,  against  the  writings  not  produ<- 
ced,  shall  have  the  same  effect  in  favour  of  the  c)re« 
ditors  who  have  produced  their  rights,  as  if  tbM 
decree  had  proceeded  upon  an  action  of  reduction- 
improbation;  (IV.  L  §5.)  The  ranking' of  these 
creditors  must  be  concluded  by  an  extracted  de> 
cree,  before  the  actual  sale,  at  least  to  the  extent  of 
the  value  put  on  the  lands  by  the  Court  of  Session, 

•  SUU.  3a  Goo.  III.  c.  74,  and  54.. G^  III.  c.  137,  make  it 
sufficient  to  authorise  a  sale,  that  the  interest  of  the  debts,  and  the 
other  Imnual  burdens,  exceed  the  yearly  income  of  the  sobject^,  or 
that  a  sequestration  have  taken  place  under  these  acts* 

t  See  ii.  if.  13.  iVov.  1793. 

^  By  A^  S.  9.  Au0,  1783,  the  notice. was  also  ordained  to  begi^ 
Ten  in  the  Cakdoman  Mierctay ;  aifd  now,  by  il.  S,  11.  Jufy  1794, 
it  must  be  giren  ezcluflivety  in  the  Edndntrgh  GazeUe. 
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Beg.  1696,  org.  26.  (1)  The  irredeemBble  proper-  "l^.  85 
ty  of  the  lands  is  adjadged  by  the  Court  to  the  The  «ccu«. 
highest  olbrer  at  the  sale.  The  creditors  receiTing  SS^pi"' 
payment  must  grant  to  the  purchaser  absolute  war*  chasen. 
randice,  to  the  extent  of  the  sums  received  by  them ; 
{AU.  S.  31.  March  1685) ;  and  the  lands  purchased 
are,  by  1695,  c.  6,  declared  disburdened  of  all  debts 
or  deeds  of  the  bankrupt,  or  bis  ancestors,  either  on 
payment  of  the  price  by  the  purchaser  to  the  credi- 
tors, according  to  their  preferences,  or  on  consigna- 
tion of  it,  in  case  of  their  refusal,  in  the  hands  of  the 
magistrates  of  Edinburgh :  (2)  The  only  remedy 
provided  by  the  act,  to  such  creditors  as  judge 
themselves  hurt  by  the  sale  or  division  of  the  price, 
even  though  they  should  be  minors,  is  an  action 
for  recovering  their  share.of  the  price  against  the 
creditors  who  have  received  it 

26.  The  expense  of  these  processes  was  at  first  On  whom 
disbursed  by  the  factor,  out  of  the  rents  in  his  expmJof 
hands;  by  which  the  whole  burden  of  such  expense  *?*«"•'« 
fell  upon  the  posterior  creditors.     By  AcL  S.  23. 
N&v.  ITll)  $  9,  it  was  proportioned  among  all  the 
creditors,  according  to  the  shares  that  they  should 
severally  draw  of  the  price ;  because  actions  of  safe 
and  ranking  redounded  to  the  common  benefit  of 
them  all.     But  as  this  last  r^ulation  cut  off  the 
preferable  creditors  from  their  claim  of  expenses, 
which  the  nature  of  their  rights  or  diligences  en- 
,   -  -ft ...  ■  — >  ,  ■ 

(1)  But  by  the  54w  Cfeo.  III.  c  137.  §  6,  it  is  enacted,  that  the 
sale  of  land*  or  other  heritable  subjecu  may  be  carried  on,  Whether 
the  rankitig  be  concluded  or  not 

(2)  By  the  statute  above  mentioned  it  is  enacted,  that  the  price 
may  be  consigned  by  the  purchasers  in  the  Royal  Bknk,  or  Bank 
of  Scotland,  or  Bonk  of  the  British  Linen  Company. 
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IL  18.  M.  titled  them  to,  matters  were  again  put  on  the  first 
Appwenc   footings  by  AcL  S.  10.  AMff.  1754. 
bcKcf  m«7       37.  Apparent  heirs  are  entitled,  by  1995,  c.  2^ 
ial«.  to  bring  actions  of  sale  of  the  estates  bdonging  to 

"■■  their  ancestors,  whether  bankrupt  or  not ;  which 

privilege  is  not  lost  to  them,  though  they  should  be- 
have as  heirs ;  (28.  Feb.  1 78S,  Blair.)  The  expense 
of  these  actions  ought  to  fall  upon  the  pursuer, 
where  there  appears  to  be  any  excrescence  of  the 
price,  after  payment  of  the  creditors ;  because,  in 
such  case,  he  is  presumed  to  act  for  himself:  But 
where  there  is  no  excrescence^  the  creditors,  who 
alone  are  gainers  by  the  sale,  ought  to  be  burden- 
ed  with  the  expense  of  it. 
DiUgeDccs      ^*  ^  processes  of  ranking  and  sale  are  design* 
PfJmu     ed  for  the  common  interest  of  all  the  creditors,  no 
i^etugif     diligence  carried  on,  or  completed  during  their 
pendency,  ought  to  give  any  preference  in  the  com- 
petition ;  pendaite  lUe  nihil  itmovandum.    Hence, 
in  a  competition  between  a  creditor  who  had  ad- 
judged, pending  an  action  of  sale^  and  another  who^ 
.that  he  might  not  be  excluded  by  the  first  adjud- 
ger,  had  lad  a  second  within  year  and  day  of  the 
first,  but  after  the  sale,— > the  two  abjudications  were 
preferred  port  JMEWV  /  though  the  last,  having  been 
led  after  the  right  of  the  lands  had  been  transfer- 
ved  firom  the  debtor,  was  an  improper  diligence ; 
Afe.  voLL988*.(l) 
89.  It  is  a  ruK  in  all  real  diligences,  that  where 

*  Adjudications,  pending  a  procesi  of  ranking  and  sale,  are  su- 
perKded  by  S3.  0».  III.  (and  H.  €f».  III.)  already  so  often 
qnoledt  and  by  a  aupplemantary  prortsion  of  the  Court  S^eA.  S, 
\hJi^l7H,$  16. 

(I)  SeeDkf.  r.Rtmkmgmd  ^ofe,— Bell's  Commmianm,  IT.  S97. 
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a  creditor  is  p^eferable  on  several  different  subjects,  ll*  ^  ^ 
be  cannot  use  his  preferenoe  arbitrarily^  by  favour*  tkt  appa- 
ing  one  creditor  more  than  another,  but  idiist  aHo*  ^^^^ 
oate  his  universal  or  oitholie  diebt  proportionally  rfghuin  « 
a^inst  all  the  subjects  or  parties  whom  it  affects.  ^^^ 

If  it  is  material  to  sadb  creditor  to  draw  his  Whole 

payment  out  of  any  one  fund,  he  may  apply  his 
debt  so  as  may  best  secure  himself;  but  that  in^ 
eqvality  will  be  rectified  as  to  the  posterior  credit 
t^s,  who  bad  likewise,  by  thek  rights  and  diligen- 
ce affected  the  subjects  out  of  wWch  he  drew  bis 
paymeiit,  by  obliging  him  to  assign  ia  their  favour 
his  right  upon  the  separate  subjects  which  he  did 
not  use  in  the  ranking ;  by  which  they  may  recur 
against  these  separate  subjects  for  the  shares  which 
the  debt  preferred  might  have  drawn  out  of  them. 
*As  the  obligation  to  assign  is  founded  merely  in 
equity,  the  catholic  creditor  cannot  be  compelled  to 
'  it,  if  his  assigning  shall  weaken  the  preference  of 
any  separate  debt  vested  in  himseli^  affecting  the 
special  subject  sought  to  be  assigned.    But  if  a  cre- 
ditor upon  a  special  subject  shall  acquire  from  an- 
other a  catholic  right,  or  a  catholic  creditor  shall 
purchase  a  debt  affecting  a  special  subject,  with  a 
view  of  creating  to  the  special  debt  a  higher  degree 
of  preference  than  was  naturally  due  to  it,  by  an 
arbitrary  application  of  the  catholic  debt,  equity 
cannot  protect  him  from  assigning  in  favour  of  the 
creditor,  excluded  by  such  application,  especially 
if^  prior  to  the  purchase,  the  subject  had  become 
litigious  by  the  process  of  ranking ;  for  transmis- 
sions ought  not  to  hurt  creditors  who  are  no  parties 
to  them,  nor  to  give  the  purchaser  any  new  right, 
which  was  not  formerly  in  himself  or  his  cedent 
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II.  IS.  29,  This  head  of  our  law  is  accurately  discuiised  ia 
Xiwappli.  an    essay  on  the    hen^icium    cedendarum    aetkh 

cation  of     ■,,,„„,  #  / 1  \ 

_.»U^«-         111011     .(1) 

iSgfau  In  a  30.  It  is»  in  the  last  place,  to  be  observed  on 
^^^  this  head,  that,  although  a  creditor  adjudging  on 
a  debt  should  happen  to  recover  a  part  of  it  out 
of  any  separate  funds  belonging  to  his  debtor, 
over  which  his  adjudication  did  not  reach,  he  does 
not  thereby  diminish  the  security  acquired  to  him 
by  his  adjudication,  which  remains  to  him  as 
broad  for  the  last  shilling  as  for  the  whole  debt; 
E.  qf  Loudon,  16.  FA.  1784,  and  Fac.  CoB.  iL 
127.  (8) 


•  By  the  late  Lord  Kaincs.     The  substance  of  this  essay  wiU 
be  found  in  the  Princqdea  qf  Equity  by  the  same  author. 

(1)  See  Bell's  Omnmiariu,  II.  283. 

(2)  See  Dki.  t.  Bight  m  Smmty,  $  4. 
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TIT.  I. 

OF  OBLIGATIONS  AND  CONTRACTS  IN  GENERAL. 

The  laws  of  heritable  rights  being  explained,  IIL  1.  J. 
moveable  rights  £eiI1  next  to  be  considered,  the  doc-  ob%u 
trine  of  which  depends  chiefly  on  the  nature  of  *"<»•  ^ 
Obligations.     An  (JtiUgaiion  is  a  legal  tie^  by  which  Sghte. 
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one  is  bound  to  pay  or  perjbrm  something  to  another. 
Every  obligation  on  the  person  obliged,  implies  an 
opposite  right  in  the  creditor,  so  that  what  is  a 
burden  in  regard  to  the  one  is  a  right  with  respect 
to  the  other ;  and  all  rights  founded  on  obligation 
are  called  personal.     There  is  this  essential  differ-  Difference 
ence  between  a  real  and  personal  right,  that  9^  jus  ^^^^ 
ill  re,  whether  of  property,  or  of  an  inferior  kind,  penonal 
as  servitude,  entitles  the  person  vested  with  it  to  ^^^ 
possess  the  subject  as  his  own,  or  if  he  is  not  in  < 
possession  to  demand  it  from  the  possessors ;  where- 
as the  creditor  in  a  personal  right  has  ov\y  jus  ad 
rtm^  or  a  right  to  compel  the  debtor  to  fulfil  his 

t2 
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III. J.  1.  obligation,  without  any  right  in  the  subject  itself. 
Difference  which  the  (lebtoi^  is  bound  to  transfer  to  him.     It 

^2nSd     ^®  *®*^  ^^  ^®  definition,  to  pay  or  to  perform.     The 
penonal     first,  topoy^  relates  properly  to  those  subjects  which 
^^'nr      the  debtor  is  bound  to  deliver  to  the  creditor,  and 
is  generally  limited  to  sums  of  money.     The  o- 
ther  alternative,  to  perform^  includes  all  articles 
consisting  in  fact,  as  on  obligation  to  dispone,  or 
to  procure  something  to  be  done  for  the  credi- 
tor.    One  cannot  oblige  himself  but  by  a  present 
act  of  the  will.     A  bare  resolution,  therefore,  or 
purpose  to  be  obliged,  is  alterable  at  pleasure ;  (27. 
Feb.  1673,  Kincaid.) 
Obligation!     ^-  Obligations  are  either,  firsts  merely  natural, 
are  either    where  One  person  is  bound  to  another  by  the  law 
tund/  "*"  of  nature,  but  cannot  be  compelled,  by  any  civil 
action,  to  the  performance.     Thus,  though  deeds 
granted  by  a  minor  having  curators,  without  their 
consent,  are  null,  yet  the  minor  is  naturally  obli- 
ged to  perform  such  deeds ;  and  parents  are  natu- 
rally obliged  to  provide  their  children  an  reasonable 
patrimonies.     Natural  obligations  had,  by  the  Ro* 
man  law,  most  of  the  efiects  of  proper  ones,  except 
the  right  of  action ;  by  ours,  they  entitle  the  credi- 
tor to  retain  what  he  has  got  in  virtue  thereof,  with- 
out being  subjected  to  restore  it,  (til.  S.  §  17,)  and 
a  fid^ttssory  obligation  may  be  interposed  to  them, 

nmly  o.  (in.  8.  §  24.) 2.  OUigations  are  merely  tnvS^ 

'.  whidi  may  be  sued  upon  by  an  action,  but  are 

elided  by  an  exception  in  equity ;  this  is  the  case  of 
obligations  granted  through  force  or  fear,  &c. — 3. , 
or  mixed.   Proper  ovJvU  oUigaticMis,  are  those  which  are  sop^ 

ported  both  by  equity  and  the  civil  sanction. 
iVy  are        ^'  Obligations  may  be  also  divided  into,  1.  Pure^ 
either  pure,  to  which  neither  day  nor  condition  is  adjectekl. 
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These  may^be  exacted  immediately,  (t  41.'§  1.  &  Wl.  1.  & 
verb,  M.)    a  Obligations  /^ea;  die  J  which  have  aOUiipiiiooi 
day  adjected  to  their  performance.    la  these,  dusZ^t^ 
skOim  cedU,  serf  nm  venit;  a  proper  debt  arises 
from  the  date  of  the  obligation,  because  it  is  certain 
thai  the  day  will  exist ;  bnt  the  execution  is  sus- 
pended till  the  lapse  of  that  day.    a  Conditional  ^  ^^^' 
obligations^  in  which  there  is  no  proper  debt  (dies 
nom  cedU)  till  the  conditbn  be  purified,  because  it 
is  possible  the  condition  may  never  exist;  and 
which,  therefore^  are  said  to  create  only  the  hope 
of  a  debt^  (§  4.  /nsT.  de  verb.  obL) ;  bat  the  gmnter, 
even  of  these,  has  no  r^t  to  resile.     An  oblige* 
tion,  to  which  a  day  is  adjected  that-  possibly  may 
never  exkt,  implies  a  condition ;  die»  incertm  pro 
condUume  hab^Wj  (/.  21.  pr.  fwmdo  dies  leg.)  Thus, 
in  the  ease  of  a  provision  to  a  child,  payable  when 
he  attains  to  the  age  of  fourteen,  if  the  child  dies 
before  that  age,  the  provision  falls;  (1)  (16.  ,Rb. 
\Bn,Bekke9)K 

4.  Obligaticms,  when  considered  with  regard  to  ObUga. 
their  cause,  were  divided  by  the  Rcmians  into  those  *^®°'  ^''°" 

,  ,  *^  contract  or 

arismg  from  contrat^  quaev-cfrntra/cty  deUd,  and  quch  deUcL 

nntelu^.    But  there  are  certain  obligations,  even 

full  and  proper  ones,  which  cannot  be  derived  from 

any  of  these  sources,  and  to  which  Lord  Stair  gives 

the  name  of  obedienikd.     Such  is,  among  others,  Obedien. 

the  obliration  of  parents  to  aliment  or  maintain  H^  oWigt* 

mm'  *  OOM. 

their  children :  which  arises  singly  from  the  rela- 

*  A  legacy,  in  the  foilowisg  terms,  "  To  Arthur  Burnet,  son  to 
Lord  Monboddo,  I  leave  L.500  Sterling,  to  be  paid  when  he  is 
uteeB  yean  of  age,"  was  sustained,  though  the  legatee  died  at  the 
age  of  eleven  i  Fac  ChB.  viii.  135;  xu.  267. 

(1)  See  Did,  ▼.  ObHgatum,  —  Condition,  —  Legacy,  » ImpHed 
Conntwn* 
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III.  1. 1  tion  of  parent  and  child,  and  may  be  enforoed  by 
Oblig«tt<m  the  civil  magistrate ;  (/.  5.  §  I0.de  agn,  Ub.)  Under 
^  ,,  T!*  parents  are  comprehended  the  mother,  grandfa- 
ther and  grandmother  in  their  proper  order  * ; 
{d*  L5*  §  2.)  This  obligation  on  parents  extends 
to  the  providing  of  their  issue  in  all  the  necessaries 
of  life,  and  giving  them  suitable  education ;  {d.  /.  5. 
§  12.)  It  ceases  when  the  children  can  earn  a 
livelihood  by  their  own  industry ;  but  the  obliga* 
tion  on  parents  to  maintain  their  indigent  children, 
and  reciprocally  on  children  to  maintain  their  in* 
digent  parents,  is  perpetual ;  (/.  ulL  §  5.  C.de  bon» 
qiuB  lib,)  This  obligation  is,  on  the  father's  death, 
transferred  to  the  eldest  son,  the  heir  of  the  fami- 
ly ;  who,  as  representing  the  father,  must  aliment 
his  younger  brothers  and  sisters ;  the  brothers  are 
only  entitled  to  alimony  till  their  age  of  twenty-one, 
after  which  they  are  presumed  able  to  do  for  them* 
selves ;  but  the  obligation  to  maintain  the  sisters 
continues  till  their  marriage ;  (8.  JFeb*  I7S9,  Dou/^ 
glasses  f.)  In  persons  of  lower  rank,  the  obligation 
to  aliment  the  sisters  ceases,  after  they  are  capable 
of  subsisting  by  any  service  or  employment  (1) 
^j.  ^  5«  All  obligations,  arising  from  the  natural  duty. 

tioDit  ari.    of  restitution,  fall  under  this  class :    Thus,  things 
S^duT"   g*ven  upon  the  view  of  a  certain  event,  must  be  re- 
of  restitu.  stored»  if  that  event  does  not  afterwards  exist,  ( TU* 
^^*        ff.  d,  cond.  causa  data  J  /  e.  g.  what  is  given  in  con-- 
templation  of  a  marriage  which  never  followed : 
Thus,  also,  things  given  qb  turpem  causam^  where 
the  turpitude  is  in  the  receiver,  and  not  in  the  gi- 

•  Fac.  €60.  i.  195;  ii.  43. 

f  In  a  later  case,  it  was  made  to  continue  till  marriage  or  ma*> 
jority,  whichsoever  should  firrt  happen ;  KWl  6.  ▼.  AMmnd  and 

—      ■■^^■1^— iM^M^^M^^^i^^^— i"^»^^^^^^i^^^M^— ^— ^i^M^^^^^^^^^^— ■^■^»^^^^^^— ^^^^l^^l^^^^i^^^^— i^ 

(1)  SeeDicr.  ▼.  AUnmi. 
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ver,  must  be  restored  to  the  own^r ;  {Lh^2.de  comi.  Hi*  1*  A 
obturp.  caus,)    And,  on  the  same  principle,  one  up-  Obiig». 
on  whose  ground  a  house  is  built  or  repaired  by  ^^ft^ 
another,  is  obliged,  without  any  covenant,  to  re-  the  duty 
store  the  expense  liud  out  upon  it,  in  so  far  as  it  ^^'^^^ 
has  been  profitable  to  him ;  (2S.  Feb.  1665,  Jack.)  *- 
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6.  A  caniraci  is  the  voluntary  agreement  of  two  Obligi*. 
or  more  persons,  whereby  something  is  to  be  given  ^|^j^ 
or  performed  upon  one  part,  for  a  valuable  consi- 
deration, either  present  or  future^  on  the  other  part 
Consent,  which  is  implied  in  agreement,  is  exdu-  CooMot 
ded,  !•  By  error  in  the  essentials  of  the  contract,  ^jjlj^lj?* 
fL  15*  dejwrisd, ;  L9.fr.de  amtr.  empL)  ;  for,  in 
such  case,  the  party  does  not  properly  contract,  but 
errs,  or  b  deceived :  And  this  may  be  also  applied 
to  contracts  which  take  their  rise  from  fraud  or  im- 
position.    2.  Consent  is  excluded  by  such  a  degree 
of  restraint  upon  any  of  the  contracting  parties,  as 
extorts  the  agreement;  for,  where  violence  or  threat- 
enings  are  used  against  a  person,  his  will  has  really 
no  part  in  the  contract.     Contracts  were,  by  the 
Roman  law,  perfected,  either  re^  by  the  interven- 
tion of  things;  or  bywords;  or  by  writing;  or  by 
sole  consent.     In  order  to  perfect  real  contracts,  iteai  con. 
one  of  the  parties  must  have  actually  given  or  per-  ^i*"^^ 
formed  something  to  the  other :  If  there  was  bare-  ' 
ly  an  obligation  to  give  or  perform,  it  resolved  into 
a  nudimpaciuimj  which  was  not  productive  of  an  ac-  Nudum 
tion ;  but,  by  the  law  of  Scotland,  one  who  obli-  P"'*^'^ 
ges  himself  to  lend,  or  give  in  pledge,  may  be  com- 
pelled to  performance.     The  real  contracts  of  the 
Romans   are  Akoi,   commodaie^   depoaUation^    and 
pledge. 

7.  Zoon,  or  mtihitcm,  is  that  contract  which  ob-  Mutuum. 
liges  a  person,  who  has  borrowed  any  fungible  sub- 
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Ill,  l.X 
Jfiiftiifliij 


the  obU* 
gfit|oiis» 


and  actiOD, 
aritdng 
from  it 


Coniiiio* 
date. 


JQQt  from  another)  to  ref$Ume  lo  bim  a&  much  of  the 
same  kind,  and  of  equal  goodness.  Wbatevec  ror. 
cmes  its  estimation  in  number,  weight,  or  meaaui% 
is  a  fangiUei  na  corni  wi^a,  current  coin,  &&  The 
only  pcoper  sul^octs  of  this  contract,  ar^  things 
which  cannot  be  used  withouli  either  their  extinc-. 
tion  or  alieaatioa ;  hence  the  property  of  the  thing 
lent  is  necessarily  traasferredy  by  .delivery,  to  th^ 
b(»rrower,  who,  consequently^  must  run  all  the  bar* 
zards,  either  of  its  detericNration  or  its  perishing,  ac-* 
cording  to  the  rule^  r€9  petit  wo  damim.  Whero 
the  borrower  neglecte  to  restore  at  the  time  and 
place  agreed  ony  the  estimation  of  the  thing  lent 
must  be  made  according  to  its  price  at  that  tisue 
and  in  that  place;  becauae  it  would  have  beea 
worth  so  much  to  the  lender  if  the  obligation  had 
been  duly  performed.  If  there  is  no  place  npr  time 
stipulated,  the  value  is  to  be  stated  according  to 
the  price  that  the  commodity  gave^  when  and  where 
it  was  demanded.  In  the  loao  of  money,  the  value 
put  on  it  by  public  authority,  a»d  not  ita  intrinsic 
worth,  is  to  be  considered.  This  contract  is  obli* 
getory  only  on  one  part ;  for  the  lender  is  suhgecfr 
ed  to  no  obligation :  The  only  action,  tberefore» 
that  it  produces,  is  pointed  against  the  borrower^ 
that  he  may  restore  as  much  in  qiiantity  and  quftr 
lity  as  he  borrowed,  together  with  the  damage  the 
lender  may  have  suffened  through  defiiult  of  due 
performance.  (1) 

8»  Commodate  is  a  species  of  loan^  gratuitous  on 
the  pert  of  the  lender,  where  the  thing  lent  may  be 
used,  withont  either  its  perishing  ot  its  alienataoo* 
Hence,  in  this  sort  of  loan,  the  property  contioiiea 


(]}  See  Fothicr,  Trmtfdu  C<mtr6t  dt Pr& d€  Qmtmptkm. 
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with  the  l«nder ;  the  only  right  the  borrower  ac«  ^^^ J;  ^ 
quires  in  the  subject  is  its  use,  after  which  he  must  Commo- 

restor^  the  iBdiyidue)  thing  that  he  borrowed :  ^. 

Coosequently,  if  the  subject  perishes,  it  perishes  to 
the  lefidier,  unless  it  has  perished  by  the  borrow- 
er's &ult.     What  degree  of  fault  or  negligence  wiuti  d*. 
nakes  eithier  of  the  contracting  parties  liable  to  the  §|j|^^^ 
other  in  daoioges,,  ia  coinpirehended  under  the  fol-  an  requi. 
lowing  rules.    Where  the  contract  gives  a  mutual  ^^"^.j, 
benefit  to  both  parties,  each  contractor  is  boK^nd  to 
adliibit  a  middle  sort  of  diligence,  sacb  as  a  man 
of  ordinary  prudence  uses  in  his  affairs,  the  neglect 
of  which  is  called  CMJpa  kms*     Where  only  one  of  ^^4^  ^- 
the  parties  has  benefit  by  the  contract,  that  party     ' 
must  ase  exact  diligence,  the  opposite  of  which  is 
taipa  Immma;  and  the  other  who  has  no  ad*  UvMmat 
vantage  by  it,  is  accountable  only  de  dob^  vel  eulpa 
kUa,  for  dok^  fL  &.  ^fL  Caoi»,^  or  for  gross  ov^lsh  ^"^ 
sions  which  the  law  construes  to  be  dole;  fL  226.  de 
verb,  sign.)    Where  one  employs  less  care  on  the 
subject  of  any  contract  which  implies  an  exuberant 
trust,  than  he  is  known  to  employ  in  his  own  af-> 
fiiirs,  it  is  considered,  as  dob ;  (U  38.  dspos.) 

9.  By  these  rules,  the  borrower  in  the  contract  Obliga- 
of  commodate  must  be  exactly  careful  of  the  thing  ^^^^ 
IsBt,  and  restore  it  at  the  time  fixed  by  the  con-  oommo- 
trad,  or  after  that  use  is  mode  of  it  for  which  it 
was  lent :  If  he  puts  it  to  any  other  use,  or  neglects 
to  restore  it  at  the  time  covenanted,  and  if  the 
tUBg  perishes  thereafter,  even  by  mere  accident, 
he  is  bound  to  pay  the  value.     On  the  other  part, 
the  lender  is  obliged  to  restore  to  the  borrower 
such  of  the  expenses  disbursed  by  him  on  tlie  sub- 
ject as  arose  from  any  uncommon  accident,  but  not 
those  that  naturally  attend  the  use  of  it;  (I  18.  §  2. 
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commodj  The  essential  obligations  consequent  on 
this  contract  lie  upon  the  borrower :  The  action 
therefore  competent  to  the  lender  against  him,  for 
fulfilling  his  part,  Ls  called  the  direct  action  of  com- 
modate ;  and  that  which  is  competent  to  the  bor- 
rower upon  the  counter-part  of  the  contract,  is  call- 
ed the  contrary  action.  (1)  Where  a  thing  is  lent 
gratuitously,  without  specifying  any  time  of  redeli- 
very, it  constitutes  the  contract  of  precorman,  which 
is  revocable  at  the  lender's  pleasure,  and  being  en-: 
tered  into  from  a  personal  regard  to  the  borrower, 
ceases  by  his  death ;  /.  12.  §  1.  deprec  (2) 

10.  Depositation  is  a  contract,  by  which  one  who 
has  the  custody  of  a  thing  committed  to  him  (the 
depositary,)  is  obliged  to  restore  it  to  the  depositor. 
If  a  reward  is  bargained  for,  by  the  depositary  for 
his  care,  it  resolves  into  the  contract  of  location. 
As  this  contract  is  gratuitous,  the  depositary  is  on- 
ly answerable  for  the  consequences  of  gross  neglect; 
but  after  the  deposit  is  redemanded,  he  is  account- 
able even  for  casual  misfortunes.  He  is  entitled  to 
a  full  indemnification  for  the  losses  he  has  sustain- 
ed by  the  contract,  and  to  the  recovery  of  all  sums 
expended  by  him  on  the  subject :  But  he  had  no 
right,  by  the  civil  law,  to  retain  the  subject  itself 
for  his  reimbursement ;  the  exuberant  trust  which 
was  implied  in  the  contract  excluded  all  right,  both 
of  compensation  and  retention ;  (3)  {L  11.  C  depaaJ) 

11.  By  an  edict  of  the  Roman  praetor,  which  is, 
with  some  variations,  adopted  into  our  law,  an  ob- 


(1)  See  Pothier,  TraiU du  Pta  ^Twig€,^Diet.  t. 

(2)  Ab  to  Pncarhm,  see  S.  Pdthier,  7S1,  edit.  1781,  4l0. 

(3)  See  Diet,  t.  Depomtmt  Proof,  Div.  I.  §  7.— Pothier,  TrmU 
du  Omtrdt  de  Depot. 
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Jigation  arises,  without  formal  paction,  barely  by  a  III.  1.  II. 
traveller's  entering  into  an  inn,  ship,  or  stable,  and  NauUB, 
there  depositing  his  goods,  or  putting  up  his  hor-  ^|^|^^|- 

ses;  whereby  the  innkeeper,-  shipmaster,  or  sta- 

bier,  is  accountable,  not  only  for  his  own  facts  and 
those  of  his  servants,  (which  is  an  obligation  implied 
in  the  very  exercise  of  these  employments,)  but  for 
those  of  the  other  guests  or  passengers ;  and,  in* 
deed,  in  every  case,  unless  where  the  goods  have 
been  lost  datimofidali^  or  carried  off  by  pirates  or 
housebreakers.    This  edict,  so  contrary  to  common 
rules,  was  found  necessary  ad  reprimendam  impro^ 
bUatem  hoc  genus  hominum ;  (/.  d.  $  1.  8.  noMt  caup.) 
Not  only  the  masters  of  ships,  but  their  employers, 
BT%  liable  upon  this  edict ;  (/.  1.  $  2.  3.  ibid.\  each 
of  them  for  the  share  that  he  has  in  the  ship ;  (/.  7. 
$  5.  ibid,)     But,  by  the  present  custom  of  trading  How  far 
nations,  goods  brought  into  a  ship  do  not  fall  un-  2^!!|^^ 
der  it,  unless  they  are  delivered  to  the  master  or  bound  by 
mate,  or  entered  into  the  ship  books.    Carriers  fall 
within  the  intendment  of  this  edict  *  ;  and  practice 
has  extended  it  to  vintners  within  borough ;  (JP.IT. 
FA,  1687,  Forbes*)   The  extent  of  the  damage  sus- 
tained by  the  party  may  be  proved  by  his  own  oath 
inliiem;  (1)  (4.  Dec.  1661,  White.) 

12.  Sequestration,  whether  voluntarily  consent-  Sequw- 
ed  to  by  the  parties,  or  authorised  by  the  judge,  is  a  *™^on- 
kind  of  deposit ;  but  as  the  o£Bce  of  sequestree,  to 
whose  care  the  subject  in  dispute  is  committed,  is 
not  considered  as  gratuitous,  he  cannot  throw  it 

•  Vida  Fac  QdL  rni.  306;  U.  161. 

(1)  See  Did,  r,  NouUb^  ccatponUy  itabtdaru,^^ont9  on  ths  Law 
of  Bmhmitia,  Jeremy's  Law  of  Carntn^  Innhtepenf  Warehoute' 
nen,  and  other  depomtoritM  ofgoodtfor  hire. 
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Til.  ].  12.  up  at  pleasure,  as  a  common  depositary  may  do^ 

Consign*-  aad  he  is  liable  in  the  middle  degree  of  diligence. 

'"'^  Consignation  of  money  is  also  a  deposit    It  may 

be  made,  either  where  the  debt  b  called  in  question 

by  the  debtor,  as  in  suspensions;  or  where  thecre-^ 

ditor  refuses  to  receiTe  his  money,  as  in  wadsets, 

On  whom  &e.     The  risk  of  the  consigned  money  lies  on  the 

the  ^.^^  ccmsigner,  where  he  ought  to  have  made  payment^ 

signed  mo^  and  not  consignation ;  (9.  My  1675,  E.  Queensfter* 

ney  lies.     ^^ .  ^^  j^^  consigned  only  a  part ;  or  has  chosen 

for  omsignatary  a  person  neither  named  by  the 
parties  nor  of  good  credit    The  charger,  or  other 
creditor,  runs  the  risk,  if  he  has  charged  for  sums 
not  due,  or  has  without  good  reason  refused  pay- 
ment ;  by  which  refusal,  the  consignation  became 
Consign-    necessary ;  (28.  Jidy  1665^  SooL)    It  is  the  office  of 
ed  monej   a  coosignatary,  to  kee|)  the  money  in  safe  custody 
JlS^pIrt    ^  *^  ^  called  for :  If  therefore  he  puts  it  out  at 
to  interest,  interest,  he  must  run  the  hazard  of  the  debtor's 
insolvency ;  but,  for  the  same  reason,  though  he 
should  draw  interest  for  it,  he  is  liable  in  none  to 
the  consigner ;  (1)  (see  III.  9.  21.  ad  Jul) 
Pledge.  ^*  Pl^g^  when  opposed  to  wadset,  is  a  con* 

tract,  by  which  a  debtor  puts  into  the  hands  of  his 
creditor  a  special  moveable  subject  in  security  of 
the  debt,  to  be  redelivered  on  payment  Where  a 
security  is  estabUshed  by  law  to  the  creditor,  upon 
a  subject  which  continues  in  the  debtor's  possession. 
Hypothec  ^^  ^^  ^^^  special  name  of  an  hypothec.  Of  hypo- 
thecs in  moveables  there  was  a  great  varieQr  among 
the  Romans ;  but  our  law  has,  for  preserving  the 
free  currency  of  trade,  reduced  them  to  a  narrower 
compass.    Tradesmen  and  ship^carpenters  have  an 

(])  See  Dkt.  v.  C(twjiyiMrt>ow,«-./Vrieirfiiw,  §  St 
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hypothec  on  the  house  (1)  or  ship  repaired,  for  the  HI.  1.  la 
materials  and  other  charges  of  reparation ;  ( 16.^ot;.  Hypothecs 
1711,  mamm);  but  not  for  the  expense  of  building  S^'' 
a  new  ship,  {K,  68.))  because  the  necessity  is  not  land, 
so  urgent  *•   Owners  of  ships  have  an  hypothec  on 
the  cargo  for  the  freight;  {Humey  Dec.  1683,  Mure) ; 
heritors  on  the  fruits  of  the  ground ;  and  landlords 
on  the  mvecta  et  iSaittf  for  their  rents;  (S)  (II.  6. 86*) 
Writers  ako^  and  agents,  have  a  right  of  hypothec, 
or  more  properly  of  retention,  on  their  constitoent's 
writings,  for  their  claim  of  pains  and  disburse- 
ments f.  (8)    A  creditor  cannot,  for  his  own  pay-  A  pledge 
ment^  sell  the  snfagect  impignorated,  even  after  de-  |^  ^th- 
minciation  to  the  debtor,  as  he  might  hate  done  ^*  '^^' 
by  the  Roman  law ;  (/.  4.  cb  pign.  ad.)    He  must 
apply  to  the  judge-ordinary,  for  a  warrant  to  pot 
it  up  to  public  sale  or  roup ;  and  to  this  applica- 
tion the  debtor  ought  to  be  made  a  party. 

*  NcMT  ertn  for  nptan,  if  made  in  a  Junoe  port  i  fkie.  OoH  is. 
40;  affinned,  15.  Jmm  1789. 
f  JSZft.  Na  T.  ▼.  Hypoth€C,^Fac.  CoU,  vi.  49 ;  vii.  82 ;  x.  25. 

(1)  Traduantn  faaf»  no  hypothec  owwr  a  hoaae  which  they  hate 
been  cnplojed  to  bvild  or  repar,  ttnleM  where  they  ha^  done  le 
by  firtue  of  a  judge  and  warrant ;  Zowrk  ▼.  Bunu,  3,  Dec.  1735; 
DohoUmou  ▼.  Orani,  13.  Jan.  1758. 

(2)  See  DicL  t.  Hypothec,  $5.  6.  a  Seealsoasto  hypothec 
Md  lien,  Bdl*e  Qmamdaria,  H.  2%— Whkaker  on  the  Law  of 
lem,  ac Pothiw,  TnM  du  OonHfit  4e  i^^BKuMMtf* 

(3)  See  Dkt  ▼.  JB^foAect  $  7,— ^BeU't  OmnmtaiiOj  IL  3a 
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TIT.  II. 


OF  OBLIGATIONS  3Y  WORD  OR  WRIT. 


III.  9. 1.  There  is  nothing  in  the  law  of  Scotland  analo' 
Verbia  m-  S^^^  ^  ^^^  verboTum  oNigaHo  of  the  Romans^  which 
greement.  ^|^  created  by  the  parties  uttering  certain  verba 
$olamiai  or  words  of  style :  And  therefore  the  ajh 
pellation  of  verikd  may  be  properly  enough  iqpplied 
by  us,  to  all  obligations  to  the  constitution  of  which 
writing  is  not  essential,  which  includes  both  real 
and  consensual  contracts;,  but,  as  these  are  ex- 
plained under  separate  titles,  obligations  by  wardf 
in  the  sense  of  this  rubric,  must  be  restricted, 
either  to  promises,  or  to  such  Terbal  agreements 
as  have  no  special  name  to  distinguish  them. 
Agreement  implies  the  intervention  of  two  diffe- 
rent parties,  who  come  under  mutual  obligations 
to  one  another.  Where  nothing  is  to  be  given  or 
performed,  but  on  one  part,  it  is  properly  called  a 
p,.,^^  promisey.  which,  as  it  is  gratuitous,  does  not  re- 
quire the  acceptance  of  him  to  whom  the  promise 
Offer.  is  made.  An  offetj  which  must  be  distinguished 
from  a  promise,  implies  something  to  be  done  by 
the  other  party ;  and  consequently  is  not  binding 
on  the  offerer,  till  it  be  accepted,  with  its  limita^ 
tions  or  conditions,  by  him  to  whom  the  ofier  is 
made ;  after  which  j|tr becomes  a  propei^  agreement. 
The  different  m^ods  ouproof  required  for  sup- 
porting these  different^  colligations,  are  to  be  ex- 
plained, (IV.  2.  01;  iS.) 

2.  Writing  must  necessarily  intervene  in  all  obli- 
gations and  bargains  concerning  heritable  subjects^ 
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though  they  should  be  only  temporary  * ;  as  tacks,  hi.  2.  s. 
whicbi  when  they  are  verbal,  last  but  for  one  year.  Writing 
In  these,  no  verbal  agreement  is  binding,  though  ^^'°'- 
it  should  be  referred  to  the  oath  of  the  party ;  for,  obligsdmt 
till  writing  is  adhibited,  law  gives  both  parties  a  i^^^^l 
right  to  resile,  as  from  an  unfinished  bargain ;  which  tagc« 


*W^'MW^fMI 


is  called  locu8  pcemUeniuf.     Yet  it  has  been  adjudg*  ZoeuMpa 
tdf  that  a  written  offer  to  sell,  signed  by  one  of  the  >n^fli<»» 
parties,  when  it  is  delivered  to,  and  verbally  accept- 
ed by  the  other,  becomes  obligatory  on  the  offer* 
er ;  though  there  should  be  no  written  acceptance, 
or  other  obligation,  signed  by  the  party  to  whoni. 
the  offer  is  made ;  (2S.  Nov.  1748,  Lard  KUharran.)  when  ex. 
If,  upon  a  verbal  bargun  of  lands,  part  of  the  price  <^iu<i^* 
shall  be  paid  by  him  who  was  to  purchase,  the  m- 
t»venhi$  reif  the  actual  payment  of  money,  creates 
a  valid  obligation,  and  gives  a  b^inning  to  the  con- 
tract of  sale;  (F.  28.  Dec.  1697,  Laurp) :  And,  in 
general,  wherever  matters  are  no  longer  entire,  the 
^right  to  resile  seems  to  be  excluded  f.    An  agree-  writing  i« 
ment,  wherieby  a  real  right  is  passed  from,  or  re-  »'»"«f«^ 
stricted,  called  jxadiaii  /tfterafoniim,  may  be  perfect*  paoiM  hbe- 
ed  verbally ;  (8.  Feb.  1666,  Kerr) ;  for  freedom  is  '^"'^^ 
favourable,  and  the  purpose  of  such  agreement  is 
rather  to  dissolve  than  to  create  an  obligation. 
Writing  is  also  essential  to  bargains  made  under  in  wiwt 
condition  that  they  shall  be  reduced  into  writing;  ^uJ^"' 
for,  in  such  cases,  it  is  pars  coniraetuSf  that,  till  writing  is 
writing  be  adhibited,  both  parties  shall  have  liberty  '*"^*^- 
to  withdraw ;  (1)  (12.  Jan.  1676,  OuNpieff  (.)    In 

*  •  Hiis  wm  lolcmnly  dwadtd,  Foe.  CoH  ix.  130. 
t  Foe.  CtXL  IT.  3i.  |NMrt2.  |  JBO.  p.  340. 


(I)  Sm  Dkt.  ▼.  Locus  PimiigiiHit. 
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the  same  manner,  verbal  or  nttncupative  testamenlit 
are  rejected  by  our  law ;  but  verbal  le|racies  are  sus* 
tained,  where  they -do  not  exceed  £.100  Scots  f  (III. 
9.  §  2.) 

3.  Anciently,  when  writing  was  little  used,  deeds 
were  executed  by  the  party  appending  hb  seal  to 
them ;  bat,  even  tfaen,  the  prosenoe  of  witnesses  at 
the  sealing  was  necessary,  as  ^ipears  by  mst  oldesi 
writings  yet  extant:  (see  M.  M.  L  2.  e*  38.  $  1  $ 
Or.  186.  §  IT.)  For  preventing  fraoads  tb«t  might 
happen  by  appendhig  seals  to  fake  deeds»  the  sub- 
scription also  of  the  granter  was  rnqoiMd  by  IM^, 
c.  1 17 ;  and,  if  he  could  not  write,  that  of  a  iMHsry. 
But  this  act  not  having  expressly  inquired  the 
subscription  of  the  witnesses,  k  was  thought  suffix 
cient  to  insert  their  names  in  the  body  4»f  the  deed. 
As  it  might  be  of  dangerous  ootisequencis  to  give 
full  force  to  the  subscripttoa  of  the  parties  by  ini- 
tials, (the  first  letters  of  the  name  and  suraame,) 
which  is  tnor6  easily  counterfeited ;  our  praotiee, 
in  order  to  suatain  such  subscription,  seems  to  re^ 
quire  a  proof,  not  only  that  tiie  granter  used  to  ^b- 
scribe  in  diat  way»  but  that  AJucio  he  had  sub- 
served thedeed  in  cpKStioB;  (SLt^n^  1^81,  Owft»); 
at  kasi;,  such  proof  is  required^  if  the  instrumentary 
witnesses  be  stfll  aiive ;  (I)  J%»t^  894 ;  Jtdg  1T29, 

4.  As  afsrtfaer  <)heek»  it  is  pftrvided  by  1579, 
c.  80,  that  all  writings  wwying  any  Weriiabte  right, 
and  other  4seds  ef  importance,  b^  atibsctibed  by 
the  principal  parties,  if  they  can  subscribe ;  other- 

•  See  Foe.  CM.  villi  liia 


(1)  As  to  the  subscription  of  Uie  par^,  see  Diet,  n.  WHU^  §  I, 
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wmcj  by  two  notaries,  before  four  witnesses  special-  ^I^-  8.  i. 
ly  designed,  (or  distingaisbed).  (1)    The  subse-  Deeds 
qnent  practice  extended  this  requisite  of  the  desig-  J^^^^bed 
nation  of  the  witnesses  (according  t6  the  plain  in-  by  the 
tendment  of  the  statute)  to  the  case  where  the  par-  j^'^^J 
ties  themselves  subscribed ;  but,  in  regard  that  the  "^ 
words  of  the  jict  were  not  clear  in  that  particular, 
therefore,  when  the  witnesses  were  not  spefcially 
designed  in  a  deed,  or  perhaps  not  so  much  as 
named,  the  party  founding  pn  it  was,  by  the  in- 
dulgence of  our  judges,  allowed  to  condescend  who 
the  witnesses  were ;  which  condescendence  was  to 
be  instructed,  either  by  the  witnesses  themselres,  Hieomis. 
if  aliTC,  or  ex  eomparaiUme  lUerarumj  where  they  ^^  ^.^*" 
were  deceased,  and  had  also  subscribed  as  wit^  nesaesnot 
nesses :  And  this  obtained  with  respect  to  all  deeds  pu][bir.^ 
granted  after  this  statute,  till  the  act  1681,  c  5, 
which  declares  the  omission  of  the  designations  not 
sQppliable  by  any  condescendence;  (L  Fac.  CM. 
84.)     Custom  has  construed  obligations  for  sums 
exceeding  £.  100  Scots,  to  be  obligations  of  im-  Whmt  ob. 
portance,  which  is  probably  founded  on  Act,  S.  Jj^j^"* 
8.  Jmt  1597,  establishing  that  sum  as  the  standard,  ed  of  im. 
beyond  which  payments  were  not  allowed  to  be  P®'*"^*- 
proved  by  witnesses.     In  a  divisible  obligation,  ex. 
gr.  for  a  sum  of  money,  though  exceeding  £.  100, 
th^  subscription  of  one  notary  is  sufficient,  if  the 
creditor  restricts  his  claim  to  £.100:  But,  in  an 
obligation  indivisible,  e,g.  for  performance  of  a  fact, 
if  it  be  not  subscribed  in  terms  of  the  statute,  it  is 
void.     When  notaries  thus  attest  a  deed,  the  at- 


(1)  As  to  deeds  signed  by  notaries,  fee  Diet»  ▼.  WrU,  {  2.    See 
also  Bell  on  Urn  TWtii^  o/Deedt. 
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III.  ^  4.. 

Notaries 
must  ex> 
press  the 
mandate 
in  the  do- 
quet. 

The  wri- 
ter's name 
must  be 
inserted. 


Deeds 
maybe 
written 
bookwise. 


testation  or  doquet  must  specially  express,  that  tbc 
granter  gave  them  a  mandate  to  sign ;  nor  is  it 
sufficient,  that  this  be  mentioned  in  the  body  of 
the  writing ;  (1)  (18.  June  1745,  Birrel  *.) 

5.  In  every  deed,  the  name  of  him  who  writes 
it,  with  his  dwelling-place  or  other  mark  of  distinc- 
tion, must  be  inserted ;  (2)  (1593,  c,  175.)  The  witr 
nesses  must,  by  the  foresaid  act  1681,  both  sub- 
scribe as  witnesses^  and  their  names  and  designa- 
tions be  inserted  in  the  body  of  the  deed  f :  And 
all  subscribing  witnesses  must  know  the  granter, 
and  either  see  him  subscribe,  or  hear  him  acknow- 
ledge his  subscription,  otherwise  they  are  declared 
punishable  as  accessory  to  forgery  %.  (3)  Deeds, 
decrees,  and  other  securities,  consisting  of  more 
than  one  sheet,  may  be  written  by  way  of  book,  in 
place  of  the  former  custom  of  pasting  together  the 
several  sheets,  and  signing  the  joinings  on  the  mar- 
gin ;  provided  each  page  be  signed  by  the  granter. 


*  In  the  case  of  a  deed  executed  by  a  blind  person,  through  the 
interrention  of  notaries,  it  is  farther  necessary  that  the  deed  be  read 
over  in  the  granter*s  hearing,  and  in  presence  of  the  witnesses ;  JPoc. 
CoU.  X.  219.  Hiis,  though  not  expressed  in  the  act  1681,  is  abso- 
lutely  requisite,  in  order  to  afford  to  the  blind  the  protection  of  the 
statute.  But  it  is  sufficient  that  the  fact  be  done ;  it  is  not  esaen- 
tial,  in  modum  tolamilatis^  that  the  doquet  of  tlie  notaries  express 
it;  /&«2.  X.  136;  xi.  150. 

f  Any  error  in  the  names  of  the  witnesses  will  be  fatal ;  F<ac, 
CfXL  ix.  4.  and  6.     But  see  mi,  xi.  19a 

\  See  la  Jan.  1776,  SiiMd. 

(1)  See  XHef.  v.  IniioiMt,  $  2. 

(2)  See  Bkt.  y.  Wrii,  §  3. 

(3)  8ee  Bkt,  v.  Ifri^,  $  4. 
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and  marked  by  its  number ;  and  the  testing  clause  m-  2-  ^• 
express  the  number  of  pages  ;  1696,  c.  15  *.  (1)       Soleroni- 
6.  Instruments  of  seisin  are  valid,  if  subscribed  by  ^,*[^inr 
one  notary,  before  a  reasonable  number  of  wit-  ■tnxmeDtt, 
nesses,  {August  1584,  c.  4,)  which  is  extended  by 
practice  .to  instruments  of  resignation.     Two  wit- 
nesses are  deemed  a  reasonable  number  to  every 
deed  that  can  be  executed  by  one  notary;  (15. 
My  1680,  Bishop  of  Aberdeen,)     In  instruments 
of  seisin,  of  resignation  ad  remanenUam^  and  of  in- 
timation, the  witnesses  must  subscribe,  and  their 
names  and  designations  must  be  inserted  in  the  in- 
strument;  (1681,  c.  5.)     Seisins  were  allowed,  by 
1686,  c.  17,  to  be  written  bookwise ;  the  notary 
attesting  the  number  of  leaves,  and  signing  each 
leaf,  with  the  witnesses.     As  the  number  of  leaves 
was  seldom  condescended  on  or  specified,  as  the 
act  directed,  an  objection  founded  on  that  omission 
was  repelled ;  (1.  Fac.  CoU.  2.)     But  by  Act.  S.  17. 
Jan.  1756,  not  only  is  this  condescendence  required 
in  seisins^  but  the  marking  of  each  page  by  its  num- 
ber, in  terms  of  1696,  c.  15,  which  related  not  to 
seisins,  but  to  securities  +•    Executions  by  messen-  "*^  ?^  **' 

'^  ecutions 

by  ines- 
*  This  wmi  found  not  to  extend  to  the  case  of  a  deed,  though  tensers. 

written  bookwise,  if  all  contained  on  one  and  the  same  sheet ;  KHh, 
No.  7.  and  9.  v.  Writs  Foe.  CoB.  viii.  Id. 

f  The  jS^  1696  b  still  limited  in  its  operation  to  **  contracu, 
**  decreets,  dupositions,  extracts,  transumpts,  and  other  securities," 
which  had  formerljr  been  in  use  to  have  separate  sheets  pasted  to- 
gether, and  signed  on  the  margin ;  a  custom  which  never  extend- 
ed to  instruments  of  seisin.  An  objection  to  a  seisin,  founded  on 
the  Jet.  8.  1756  was  repelled,  26.  Feb.  1796,  Lindsay  Canugie,^ 
EttcHon  Caaea,  (1796),  p.  69. 

(1)  See  Did.  v.  Writ  §  7,— Bell  on  the  TesHng  of  Deedg,-^ 
Boss's  Lteium,  I.  121. 
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III.  2.  6.  gers  and  other  officer^  of  the  lav  were  at  fif at  va» 

Solemni-    lid,  barely  by  afl^xiog  their  stamp  or  signet,  with* 

^^  jnT  ^^^  sobscription ;  (1540,  c.  74).  The  subscription 

scrumeati.  of  the  officer  came  to  be  required  by  1592,  e.  189; 

and,  at  last,  by  1686,  c.  4,  the  subscription  alao  of 

witnesses  is  made  necessary,  and  the  necessity  of 

stamping  taken  off.     The  act  1681  requires  alao 

the  designation  of  the  witnesses,  in  certain  sorts  of 

executions,  viz.  inhibition,  interdiction,   homing 

and  arrestment:  Executions,  therefore,  of  summon* 

ses  fall  not  under  this  act ;  (8«  Dee.  1736,  Ntgner) ; 

for  the  enumeration  of  some  particulars  implies  the 

exclusion  of  all  others.  It  is  not  necessary  that  the 

Witnesses  to  |t  notarial  instrument,  or  execution,  see 

the  notary  or  messenger  sign ;  for  they  are  called 

as  witnesses  to  the  transaction  which  is  attested, 

and  not  to  the  subscription  of  the  person  attest- 

ing ;  (1)  (see  5.  July  1710,  Lord  Gray). 

Deeds  7.  A  new  requisite  has  been  added  to  certain 

^^212^^  deeds  since  the  union,  for  the  benefit  of  the  rere- 

stamped     nue :  They  must  be  executed  on  stamped  paper, 

**'^'        or  parchment,  paying  a  certain  duty  to  the  crown. 

Charters,  instruments  of  resignation,  seisins,  and 

retours  of  lands  holden  of  a  subject,  are  charged 

with  28.  Sd.  of  duty,  10.  Ann.  c.  19 :  Bonds,  tacks, 

contracts,  and  other  personal  obligations,  paid  at 

first  6dj  (12  Aim.  siai.  2.  e.  9.  §  21.) ;  to  which  a 

farther  duty  of  Is.  has  been  since  added  by  SO. 

Geo.  II.  c.  19 ;  bail-bonds  are  specially  excepted 

from  the  statute  12.  Ami.     Neither  do  bills,  teata<- 

ments,  discharges,  or  acquittances  of  rent,  or  of 

interest,    nor  any  judicial  deeds,   as  notarial  in- 

(1)  See  Dit(.  t.  Exwcwtian, 


OBLIGATIONS  BY  WORD  OR  WRIT.  309 

struinentSy  bonds  of  cautionry  in  suspensions,  8cc.  m*  ^'  ''• 
fali  under  it  *•  l«  the 

8.  The  inserting  of  the  time  and  place  of  sub-  ^^{Jedate 
scribiDg,  being  a  strong  guard  against  forgery,  is  or  place 
cQDwdered  by  Vise.  Stair,  (IV.  42. 19.)  as  essential  to  ""Z^^ 
all  deeds ;  but  the  oontrary  has  been  found  by  two 
judgments ;  16.  FA.  1706,  Dimoan ;  21.  July  1711, 
OgSbrie^.     The  granter's  name  and  designation 

are  essential,  not  properly  as  solemnities,  but  be- 
cause no  writing  can  have  effect  without  them. 
Bonds  were,  by  our  ancient  practice,  frequently  exe-  ^^ 
cuted  without  filling  up  the  creditor's  name ;  and 
they  passed  from  hand  to  hand,  like  notes  payable 
to  the  bearer :  But  as  there  was  no  method  for  the 
creditor  of  a  person  possessed  of  these  to  secure 
them  for  his  payment,  all  writings  taken  blank  in 
the  creditor's  name  are  declared  null,  as  covers  to 
fraud ;  with  the  exception  of  indorsations  of  bills 
of  exchange;  1696,  c.  25.  (1) 

9.  Certain  privileged  writings  do  not  require  the  privileged 
ordinary  solemnities.     1.  Holograph  deeds  (writ-  ^^^^^ 
ten  by  the  granter  himself)  ai*e  effectual  without  writings. 
witnesses.     A  deed  is  holograph,  where  the  sub- 
stantial of  it  are  written  by  the  granter ;  (23.  Jan, 

*  To  the  edition  1802  of  this  little  work,  the  Editor  subjoined 
«a  Appendix,  (No.  2.)  containing  a  progressive  view  of  the  stamp- 
dvties  applicable  to  ScoUaml,  from  their  first  introduction  to  41, 
Geo.  III.  He  finds  at  impotsaible  to  continue  that  progresrive 
view.  The  SiaL  48^  and  55.  Geo,  III.  bear  reference  to  schedules, 
which  appear  to  be  framed  so  as  not  to  admit  of  any  abridgment  that 
can  be  safely  relied  upon.  The  commissioners  of  the  stamp. duties, 
therefivet  (in  their  notices  respecting  these  acts,)  recommend  it  to 
tb«  profeMAODy  to  look  only  to  the  schedules  for  inibrraation. 

f  See  the  eflfect  of  vitiaikn  of  date,  Fac.  CoH  xi.  Appendix, 

No.  la 

(1)  See  Diet.  r.  Blank  Writ. 
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III.  J.  9.    1675,  Vanse.)     The  date  of  no  holograph  writing, 
Holograph  except  a  bill  of  exchange,  (see  next  section,)  can  be 
^.!,  ."^v.    proved  by  the  granter's  own  assertion,  in  prejudice 
either  of  his  heir  or  his  creditors,  but  must  be  sup- 
ported by  other  adminicles;  (21.  Junel6f^jBraidj^) 
Teiu.        2.  Testaments,  if  executed  where  men  of  skill  in 
business  cannot  be  had,   are  valid,  though  they 
should  not  be  quite  formal ;  (JP.  1.  Jan,  1708,  Ker) : 
And,  let  the  subject  of  a  testament  be  ever  so  va- 
luable, one  notary  signing  for  the  testator,  before 
two  witnesses,  is  in  practice  sufficient     Clergymen 
w^re  frequently  notaries  before  the  Reformation ; 
and  though  they  are,  by  1584,  e.  138,  prohibited 
to  act  as  notaries,  the  case  of  testaments  is  except- 
ed ;  so  that  these  are  supported  by  the  attestation 
Discharges  of  one  minister,  with  two  witnesses  ••     3.  Dischary 

to  tenants.  .    •       i      -.i        .      -^  /•       ' 

ges  to  tenants  are  sustained  without  witnesses,  from 
their  presumed  rusticity  or  ignorance  in  business; 
Merchants*  (7.  Nov.  1674,  Boyd.)    4.  Mi ssive  letters  in  re  mer-- 
ietteni!    ^^  ccUoriOy  commissious,   and  fitted  accounts  in  the 
course  of  trade,  and  bills  of  exchange,  though  thqr 
are  not  holograph,  are,  from  the  favour  of  com- 
merce, sustained  without  the  ordinary  solemni- 
ties. (1) 
Bills  of  10.  A  bill  of  exchange  is  an  obligation  in  the 

exc  ange  f^^^  ^f  ^  mandate,  whereby  the  drawer  or  man- 
dant  desires  him  to  whom  it  is  directed,  to  pay  a 
certain  sura,  at  the  day  and  place  therein  mention- 
ed, to  a  third  party.  Bills  of  exchange  are  drawn 
by  a  person  in  one  country  to  his  correspondent  in 
another ;  and  they  have  that  name,  because  it  is 
the  exchange,  or  the  value  of  money  in  one  place 

•  Vide  Fac,  CofL  xii.  199. 
(1)  See  Dirt.  T.  WriV,  J  8. 


OBLIGATIONS  BY  WORD  OR  WRIT.  311 

compared  with  its  value  in  another,  that  generally  HI-  ?*  1<^ 
determines  the  precise  extent  of  the  sum  contained  Bills  of 
in  the  draught     The  creditor  in  the  bill  is  some-  *^*^^*°y* 
times  called  the  possessor,  or  porteur.     As  parties 
to  bills  are  of  different  countries,  questions  con- 
cerning them  ought  to  be  determined  by  the  re- 
ceived custom  of  trading  nations,  unless  where  spe- 
cial statute  interposes.     For  this  reason  bills  of  ex*  prove  their 
change,  though  their  form  admits  not  of  witnesses,  ^^"  ^^' 
yet  prove  their  own  dates,  in  questions  either  with 
the  heir,  or  creditors  of  the  debtor,  (K*  57.);  but,  if 
this  doctrine  should.be  extended  to  the  case  of  such 
inland  bills  as  are  made  payable  to  the  drawer  him- 
self, and  where  consequently  the  only  persons  con- 
cerned are  the  drawer  and  acceptor,  heirs  might, 
by  antedated  bills^  be  cut  off  from  the  plea  of  death- 
bed, and  creditors  from  the  benefit  of  inhibition ; 
{Bank.  vol.  i.  364.) 

II.  A  bill  is  valid  without  the  designation  ei-  Solemni. 
ther  of  the  drawer,  or  of  the  person  to  whom  it  is  u^^^^ 
made  payable :  It  is  enough,  that  the  drawer's  sub- 
scription appears  to  be  truly  his ;  and  one's  being 
possessor  of  a  bill  marks  hiin  out  to  be  the  credi- 
tor, if  he  bears  the  name  given  in  the  bill  to  the 
creditpr  :  Nay,  though  the  person  drawn  on  should 
not  be  designed,  his  acceptance  presumes  that  it 
was  he  whom  the  drawer  had  in  his  eye,  [K.  96.) 
Bills  drawn  blank,  in  the  creditor's  name,  fall  un- 
der the  statute  1696 ;  for,  though  indorsatioi^  of 
bills  are  excepted  from  it,  bills  themselves  are  not.  ( 1 ) 
Not  only  the  person  drawn  upon  must  sign  his  ac- 

(1)  This  doctrine  has  been  overruled,  and  bills  have  been  lus- 
tained  as  documents  of  debt,  though  the  name  of  the  drawer  has 
been  left  blank.  See  OgilvU  v.  Mau,  28.  June  1804,  and  the  cases 
there  quoted.  See  also  as  tc\  skeleton  bills  Smith  v.  Taylor,  27. 
f«&.  1824. 
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in.  8.  II.  ceptance,  but  the  chrawer  must  sign  his  drauf^t, 

ofbiur  ^t)efoFe  any  obligation  can  be  formed  against  the 

acceptor ;  bills  being  really  mandates :    Yet  it  is 

sufficient  iir  practice  that  the  drawer  signs,  before 

the  bill  be  produced  in  judgment ;  though  it  should 

be  after  the  death  both  of  the  creditor  and  accept* 

indorm-     or-  (^Fak.  voK  ii.  15  *.)    A  creditor  in  a  bill  may 

transmit  it  to  another  by  indorsation,  though  the 

bill  should  not  bear  io  his  order ;  by  the  same  role 

that  other  rights  are  transmissible  by  assignatiaD, 

though  they  do  not  bear  io  assignees  /  (£•  7&) 

ObUgmtions     1 S-  The  drawer,  by  signing  his  draught,  becomes 

on  the       liable  for  the  value  to  the  creditor  in  the  bilL  in 

drawer; 

case  the  person  drawn  upon  either  does  not  accept, 
or,  after  acceptance,  does  not  pay ;  for  he  is  pre- 
sumed to  have  received  value  from  the  credttxMr  at 
giving  him  the  draught,  though  it  should  not  bear 
/or  value  received  .*  But  if  the  drawer  was  debtor  to 
the  creditor  in  the  bill  before  the  draught,  the  bill 
is  presumed  to  be  given  towards  payment  of  the 
debt  unless  it  expressly  bears  ^br  value ;  (18.  July 
on  the  per-  IT  12,  Chec^,)    The  person  drawn  upon,  if  he  re-« 
•on  drawn  f^g^  ^o  accept,  while  he  has  the  drawer's  money  in 

upon ;  ,  ,      ,  ,       ,  ^  , 

his  hands,  is  liable  to  him  in  damages.     As  a  bill 

on  Uie  in-  presumes  value  for  the  creditor,  indorsation  pre* 

dorMT.       sumes  value  from  the  indorsee ;  who,  therefore,  if 

he  cannot  obtain  payment  from  the  acceptor,  has 

recourse  against  the  indorser,  unless  the  bill  be  in* 

dorsed  in  these  words,  withoui  recourse. 

Eflects  of       1S«  Payment  of  a  bill,  by  the  acceptor,  acquits 

bythl^ac-   ^^^^  ^^^  drawer  and  him  at  the  hands  of  the  ere- 

ceptor.       ditor ;  but  it  entitles  the  acceptor,  if  he  was  not  the 

drawer's  debtor,  to  an  action  of  recourse  against 

*  See  on  thii  pointi  Fae.  ColL  vil  AfpmdUf  Mo.  7.  and  8 ;  /ML 
lii.  169. 
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him;  and  if  be  was,  to  a  ground  of  compensation.  HL  s.  Is. 
Where  the  bill  does  not  bear  value  in  the  hands  of  Effects  of 
the  person  drawn  upon,  it  is  presumed  that  he  is  S*'?*^' 
not  the  drawer's  debtor;  and  consequently  he  has  oeptor. 


••MMMMMMM* 


recourse  against  the  drawer  ex  mandaio  /  (4.  Jufy 
1711,  CmuUngham.) 

14.  Bills,  when  indorsed,  are  considered  as  so  Biiu  m 
many  bags  of  money  delivered  to  the  onerous  in-  ^omidered 
dorsee;  which  therefore  carry  right  to  the  con- 
tents, free  of  all  burdens  that  do  not  appear  on  the 

bills  themselves.  Hence  a  receipt  or  discharge,  by 
the  original  creditor,  if  granted  on  a  separate  pa- 
per, does  not  exempt  the  acceptor  from  second  pay- 
ment to  the  indorsee ;  hence,  also,  no  ground  of 
oompenaation  competent  to  the  acceptor  against  the 
original  creditor  can  be  pleaded  against  the  indor- 
see :  But  if  the  debtor  shall  prove,  by  the  oath  of 
the  indorsee,  that  he  paid  not  the  full  value  for  the 
indorsation,  the  indorsee  is  justly  considered  as  but 
a  name ;  ( 1 )  and  therefore  all  exceptions,  receivable 
i^ainat  the  original  creditor,  will  Be  sustained  Br 
gainst  him ;  (15.  Jem.  1708,  Crawjkrd.) 

15.  Bills  must  be  negotiated  by  the  possessor,  K^gotift. 
against  the  person  drawn  upon,  within  a  j^ecise  ^^  ^  ^ 
time,  in  order  to  preserve  recourse  against  the  ^ISnedTiiT 
drawer.     It  might  be  thought,  that  where  a  bill  is  ^^  ^'**^' 
payable  so  many  days  after  sight,  the  possessor 
ought,  without  delay,  to  present  for  acceptance, 

and,  in  case  of  refusal,  protest ;  because  the  least 
delay  in  presenting  such  bill  prolongs  the  term  of 
payment,  in  prejudice  of  the  drawer :  Yet  the  con- 
trary doctrine  has  prevailed  in  practice,  that,  in 
bills  payable  so  many  days  after  sight,  the  creditor 

(I)  Thftt  i%  to  tbc  extent  to  which  it  shall  be  thui  prored  iie 
paid  no  value,  and  hokU  the  bill  in  trust  for  the  iodorsar. 
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III.  2.  15.  has  a  discretionary  power  of  fixing  the  payment 
Negotiation  somewhat  sooner  or  later,  as  his  occasions  shall  re- 
requiredln^^"'''^ ;  (Foc.  Coll,  li.  99.)  It  IS  unquestionable, 
the  crcdi-  that  bills  payable  on  a  day  certain,  need  not  be 
presented  for  acceptance  till  the  day  of  payment, 


m00<m0m0'*sm0mm0>0 


because  that  day  can  neither  be  prolonged  nor 
shortened  by  the  time  of  acceptance  ;(1}  {K.  93; 
Falc.  vol.  ii.  75.)  For  the  same  reason,  the  ac- 
ceptance of  bills,  payable  on  a  precise  day,  need 
not  be  dated  :  But  where  a  bill  drawn  is  payable 
so  many  days  after  sight,  it  must ;  because  there 
the  term  of  payment  depends  on  the  date  of  the  ac- 
ceptance. 

16.  Though  bills  are,  in  strict  law,  due  the  very 

day  on  which  they  are  made  payable,  and  may 

Da  s  of     ^b^^^<>f  ^  b®  protested  on  the  day  thereafter ;  yet 

grace.        there  are  three  days  immediately  following  the  day 

of  payment,  called  days  of  grace,  within  any  of 

which  the  creditor  may  protest  the  bill :  But,  if  he 

delay  protesting  till  the  day  after  the  last  day  of 

grace,  he  loses  his  recourse;  (29.  Jan,  1751,  Crukkr 

shanks.)     Where  a  bill  is  protested  either  for  not 

Bilk  indor.  Acceptance,  or  not  payment,  the  dishonour  must  be 

scd  after     notified  to  the  drawer  or  indorser,  within  three 

the  term 

of  payment  posts  at  farthest  *  (1)     This  strictness  oFnegotia- 

*  Hiis  rule  is  now  understood  to  have  been  erroneously  laid 
down  by  the  learnecif  author.  The  recehred  doctrine  is,  tbat  the 
holdar  must  give  notice  of  dishonour  by  non-payment,  to  the  last 
indorser,  within  fourteen  days,  SU  12.  Gto,  III.  c.  72,  and  to  the 
prior  indorsers  within  a  period  no  where  ascertained,  but  which 
must  not  be  attended  with  any  undue  dday ;  Fac,  G^  vii.  36. 
(part  2.) ;  viii.  56 ;  ix.  132 ;  June  1792,  Baiehin  and  Birkm^ 
eonira  Orn^  reported  in  Dkt  iii.  p.  87. 

(1)  But  if,  in  point  of  fact,  the  bill  has  previously  been  present- 
.  ed  for  acaptaneef   and  accq^tance  has  been  refiued,  the  holder  i& 
bound  to  give  immediate  notice  to  the  drawer  and  prior  indorsers, 
otiicrwist  he  will  lose  recourse  against  tliem. 
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tion  is  confined  to  such  bills  &s  may  be  protested  by  m*  %.  16. 
the  possessor  upon  the  third iday  of  grace :  Where  BUU  in. 
therefore  bills  are  indorsed  after  the  days  of  grace  J^'^  *^" 
are  expired^  the  indorsee  is  left  more  at  liberty,  and  term  of 
does  not  lose  his  recourse,  though  he  should  not  J^^™^^ 
take  a  formal  protest  for  not  payment,  if  within  a  When  do« 
reasonable  time  he  shall  give  the  indorser  notice  of  ^^  j^^  ^ 
the  acceptor's  refusing  to  pay ;  {Falc,  vol.  ii.  76.)  coune  a. 
Not  only  does  the  possessor,  who  neglects  strict  ^^y^^  ^^ 
negotiation,  lose  bis  recburse  against  the  drawer, 
where  the  person  drawn  upon  becomes  afterwards 
bankrupt,  but  also  though  he  should  continue  sol- 
vent: for  he  may,  in  that  case,  recover  payment 
from  the  debtor,  and  so  is  not  to  be  indulged  in 
an  unnecessary  process  against  the  drawer,  which 
he  has  tacitly  renounced  by  his  negligence ;  {Dec. 
1744,  LUdefokn.)  (1)  Recourse  is  preserved  against 
the  drawer,  though  the  bill  should  not  be  duly  ne- 
gotiated, if  the  person  drawn  upon  was  not  his  pHvii^e& 
debtor;  for  there  the  drawer  can  qualify  no  pre-  of  bills  b)r 
judice  by  the  neglect  of  diligence,  and  he  ought 
not  to  have  drawn  on  one  who  owed  him  nothing. 
17.  The  privileges  superadded  to  bills  by  sta- 
tute are,  that  though  by  their  form  they  can  have 
no  clause  of  registration,  yet  if  duly  protested,  they 
are  registrable  within  six  months  after  their  date. 


(!)  Even  the  notorious  bankruptcy  of  the  apceptofdoes  not  dia- 
eherge  the  holder  of  bis  obligation  to  give  notice.  The  principle 
upon  which  notice  is  required  being  to  show  that  the  holder  means 
to  elabn  his  recourse,  the  drawer's  knowledge  of  the  acceptor's 
baakraptcy  does  not  supersede  the  necessity  of  due  negotiation. 
See  Caider  v»  I^aB^  S2.  Dec.  1806,  and  T7um$tm  ▼.  Maermr,  00. 
Jm.  1808^  Fac.  CofL  p.  6a 
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III.  «.  17. 

Privileges 
of  bilb  by 
statute. 


InUnd 
bills  or 

pKCCptS. 


Certain 
bills  are 
noT  privi- 
leged. 


in  case  of  not  acceptance,  or  in  six  months  after 
the  term  of  pajrment,  in  the  case  of  not  payment ; 
which  registration  is  made  the  foundation  of  gain- 
mary  diligence,  either  against  the  drawer  or  indor- 
ser,  in  the  case  of  not  acceptance,  or  against  the 
acceptor,  in  case  of  not  payment;  1681,  c  20.  This 
statute  is  extended,  by  1096,  e.  86,  to  inland  bills, 
i.  €•  bills  both  drawn  and  made  payable  in  Scotland. 
After  acceptance,  summary  diligence  lies  a^inst 
no  other  than  the  acceptor ;  the  drawer  and  indor* 
ser  must  be  pursued  by  an  ordinary  action  *.  It 
is  only  the  principal  sum  in  the  bill,  and  interest, 
that  can  be  charged  for  summarily:  The  exchange, 
when  it  is  not  included  in  the  draught,  die  re-«x- 
change  incurred  by  suffering  the  bill  to  be  protest- 
ed and  returned,  and  the  expense  of  diligence, 
must  all  be  recovered  by  an  ordinary  action ;  be- 
cause these  are  not  liquid  debts,  and  so  must  be 
previously  constituted ;  but,  in  the  case  of  suspen- 
sion, they  may  be  added  to  the  charge ;  1681,  c.  20. 
18.  Bills,  when  drawn  payable  at  any  consider- 
able distance  of  time  after  date,  are  denied  the  pri- 
vileges of  bills ;  for  bills  are  intended  for  currency, 
and  not  to  lie  as  a  security  in  the  creditor's  hands ; 


•  Bj  8tai,  18.  Geo.  III.  c.  78.  §  42,  summaiy  diligence  is 
made  equally  competent  against  tbe  drawer  and  all  the  indoners 
jointly  and  severally,  unless  the  indorsation  be  qualified  to  be  with- 
out  recourse ;  and  it  is  enacted,  §  43^  that  summary  exeoution 
sbaU  be  competent  to  aa  indorsee,  though  the  protest  baa  noc  been 
taken  in  his  namei  and  tbough  the  bill  be  not  reconveyed  to  him 
by  indorsation,  if  he  produce  a  receipt  for  the  value  by  act  of  ho- 
BOUTi  or  a  miseive  letter  from  tbe  protestug  indonee,  neutiMuqs 
tbe  dishonour.  This  part  of  tbe  statute^  at  first  temporary,  b  made 
perpetual  by  Sa  Geo.  III.  c.  la  $  5& 
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(K.  55.  adj!n,  *.)    BUls  are  not  valid  which  appear  m*  t.  is. 
exfik^  to  be  donations;  (25.  Nov.  17S6,  Weir.)  Cerudn 
No  extrinsic  stipulation  ought  to  be  contained  in  a  '''"'J^- 
bill  which  deviates  from  the  proper  nature  of  bills ;  le^. 
hence  a  bill  to  which  a  penalty  is  adjected  is  null, 
(see  K.99.);  and  a  bill  with  a  clause  of  interest 
from  the  date ;  (1)  {Fac.  Coll.  vol.  ii.  57.)    Inland 
precepts  drawn,  not  for  money,    the  medium  of 
trade,  but  for  fungibles,  were^  by  the  former  prac- 
tice, admitted  as  probative,  though  without  the  pri- 
vileges of  bills,  {Br.  M.);  but,  by  later  decisions, 
they  have  been  declared  null,  as  wanting  writer's 
name  and  witnesses.     Promissory-notes,  without 
writer  and  witnesses,  were  adjudged  to  be  null ; 
(20.  Jem.  1708,  ArbuUmoL)    It  was  afterwards  the 
opinion  of  the  court,  that  they  required  no  wit- 
nesses ;  (JP.  7.  Dec.  171 1,  King  f .)    But  it  is  agreed 
by  all,  that  they  are  not  entitled  to  the  special  pri- 
vil^es  of  bills ;  (2)  {Urid.  Home,  11^%.) 

19;  As  for  the  solemnities  essential  to  deeds  sign-  Soiemni. 
ed  in  a  foreign  country,  when  they  come  to  receive  ^^ 
execution  in  Scotland,  it  is  a  general  rule,  that  no  signed  in 
laws  can  be  of  authority  beyond  the  dominions  of  *  ^^^^ 
the  lawgiver.  Hence,  in  strictness,  no  deed,  though 


the  iS^.  12.  Qto.  III.  bills  retain  their  cztraonlimury 
priiileges  for  six  years ;  Fac.  CdSL  viii.  309L 

t  Fae.  CoH  vii.  36.  (part  2.) ;  viii.  56;  ix.  132. 

t  By  the  two  cited  statutes  of  12.  and  2a  Geo.  II  r.  promissory. 
notes  are  put  oa  a  feodag  with  bUls,  as  to  diligence,  intereat,  in. 
doraatioDy  and  the  pmileges  of  indorsees. 


(1)  It  is  now  held  that  a  bill  with  a  clause  of  interkt  from  its 
date  is  effeetual.     See  SiDord  v.  Blair,  93.  Jum  1790. 

(2)  See  as  to  bills  and  proiyissory-hotes.  Diet  y.  BiU  of  Exchange, 
'-PromiMtory-noU,^G\en  on  BiU^^Chitty  9H  -»!&,— Bayley  ©« 
Blifir,— Thomson  on  BiBs. 
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Iir.  2.  19, 

Solemni. 
Uesof 
deed* 
signed  in 
a  foreign 
country.  ' 


DeliTcry, 


•nd  depo- 
aiution  of 
deeds. 


perfected  according  to  the  law  of  the  place  where 
it  is  signed,  can  have  effect  in  another  country 
where  different  solemnities  are  required  to  a  deed 
of  that  sort.  But  this  rigour  is  so  softened  ez  co^ 
mUaie^  by  the  common  consent  of  nations,  that  all 
personal  obligations,  granted  according  to  the  law 
of  that  country  where  they  are  signed,  are  effectual 
every  where,  (K.  28.);  which  obtains  even  in  obli- 
gations to  convey  heritage ;  (5.  July  1706,  Cvnnmg^ 
ham.)  Conveyances  themselves,  if  they  are  of  he- 
ritable subjects,  must  be  perfected  according  to  the 
law  of  the  couhtry  where  the  heritage  lies,  and  from 
which  it  cannot  be  removed ;  (2%ft.  1729,  E.  Dal- 
keith  *);  but  a  conveyance  of  moveables,  which  have 
no  fixed  seat,  and  are  therefore  said  to  follow  the 
owner,  if  it  be  perfected  according  to  the  lex  dlonu- 
cifti,  will  receive  execution  in  Scotland;  (1)  16. 
Mv  1636,  Sinclair,  Dirl.  390). 

20.  A  writing,  while  the  granter  keeps  it  under 
his  own  power,  or  his  doer's,  has  no  force ;  it  be- 
comes obligatory  only  after  it  is  delivered  to  the 
grantee  himself,  or  found  in  the  hands  of  a  third 
person.  As  to  which  last,  the  following  rules  are 
observed.  A  deed  found  in  the  hands  of  one,  who 
is  doer  both  for  the  granter  and  grantee,  is  presum- 
ed to  have  been  put  in  his  hands,  as  doer  for  the 
grantee;  (1735,  Seton,)  The  presumption  is  also  for 
delivery,  if  the  deed  appears  in  the  hands  of  one 
who  is  a  stranger  to  both ;  (see  St.  IV.  42.  $  8.) 
Where  a  deed  is  deposited  in  the  hands  of  a  third 
person,  the  terms  of  depositation  may  be  proved  by 
the  oath  of  the  depository;  (5.  March  1624^  Hoy  J  • 

•  Fac  Cott,  in.  \27  i  x.  174. 


(1)  Sec  Diet.  v.  Fonipt. 
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unless  where  they  are  reduced  into  writing ;  ( i)  (24.  HI-  S.  20. 
Fefr.  1675y  Cowan.)     A  deed  appearing  in  the  cus-*  DeliTery 
tody  of  the  grantee  himself  is  considered  as  his  ab-  ^'J^jJ,^^ 
solute  right ;  insomuch  that  the  granter  is  not  al-  deeds. 
lowed  to  prove  that  it  was  granted  m  trust,  other* 
wise  than  by  a  written  declaration  signed  by  the 
trustee,  or  by  his  oath ;  (2)  (1696,  c.  25  *.) 

21.  The  following  deeds  are  effectual  without  Wbat 
delivery.     1.  Writings  containing  a  clause  dispen-  ^ectuid* 
sing  with  the  delivery.    These  are  of  the  nature  of  without 
revocable  deeds,  where  the  death  of  the  granter  is    *  ^"^' 
equivalent  to  delivery,  because  after  death  there 
can  be  no  revocation.     2.  Deeds  in  favour  of  chil- 
dren, even  natural  ones ;  for  parents  are  the  pro- 
per custodiers  or  keepers  of  their  children's  writ- 
ings; (25.  Feb.  1663,  Jikenheadf,)     For  a  similar 
reason,  postnuptial  settlements  by  the  husband  to 
the  wife  need  no  delivery;  (Br.  78.)     3.  Rights 
which  are  not  to  take  effect  till  the  grantees  death, 
or  even  where  he  reserves  an  interest  to  himself 
during  his  life ;  for  it  is  presumed  he  holds  the 
custody  of  these,  merely  to  secure  to  himself  such 
reserved  interest;  (19.  June  1668,  Haldane.)    4. 
Deeds  that  the  granter  lay  under  an  antecedent 
natural  obligation  to  execute,  e.  g.  rights  granted 
to  a  cautioner  for  his  relief;  (18.  Jan.  1677,  Dick.) 
5.  Mutual  obligations,  e.  g.  contracts ;  for  every 
such  deed,  the  moment  it  is  executed,  is  a  com- 
mon evident  to  all  the  parties  contractors ;  (see  10. 
Dec.  1736,  Simpson.)     Lastly,  the  publication  of  a 

•  See  RBL  No.  1.  v.  Tnut;  Fac.  CoU.  xi.  fO. 
f  Same  found,  Edgar,  20.  .Ttm,  1725,  Adair. 

(1)  See  Diet  v.  Pretumpthn,  Div.  VIII. 

(2)  See  Diet.  V.  Proof,  Dir.  V.  §  12,  la 
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III.  f .  «l.  writing  by  registration  is  equivalent  to  delivery ;  ( 1 ) 


DeKT€ry      {IXtL  272  •.) 

of  detds. 


«nn»i«l 


Consen. 
sual  con- 
tracts. 


Sale. 


lUirnett. 


What 
things  Iha 
subject  of 
sale. 


TIT.  III. 

OF    OBLIGATIONS    AND    CONTRACTS    ARISING    PROM 
CONSENT,  AND  OF  ACCESSORY  OBLIGATIONS. 

Contracts  consensual,  i.  e,  which  might,  by  the 
Roman  law,  be  perfected  by  sole  consent,  without 
the  intervention  either  of  things,  or  of  writing,  are 
sale,  permutation,  location,  society,  and  tnandate. 
Where  the  subject  of  any  of  these  contracts  is  he- 
ritable, writing  is  necessary. 

2.  Sale  is  a  contract,  by  which  one  becomes  ob- 
liged to  give  something  to  another,  in  consideration 
of  a  certain  price  in  current  money  to  be  paid  for 
it  ArrhiB,  or  earnest,  is  sometimes  given  by  the 
buyer,  as  an  evidence  that  the  contract  is  perfects 
ed ;  but  this  i^  not  necessary.  Earnest  was  com-* 
puted  in  the  price,  by  the  Roman  law ;  but  what 
is  given  here  under  that  name,  is  generally  so  in- 
considerable, that  it  is  dead  earnest,  t.  e.>iot  reck- 
oned in  the  price.  Things  not  yet  extant,  and  con- 
sisting merely  in  hope,  may  be  the  subject  of  this 
contract,  as  the  draught  of  a  net,  &c.  (£  8.  §  1.  cfe 
canir,  empL)  Commodities,  where  their  importa- 
tion or  use  is  absolutely  prohibited,  cannot  be  the 
subject  of  sale ;  and,  even  in  run  goods,  no  action 
lies  against  the  vender  for  not  delivery,  if  the  buyer 

*  See  at  to  a  decreet^arbitnl,  Fac  CoH  tuL  107. 


(!)  SeeDief.T.  WrU,  i  10. 
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knew  the  goods  were  ruD,(l)  (11.  Geo.  L  c.  30,  see   III.  3.  2. 
16.  Nao.  1786,  Scaugal  *.)     The  price  in  current  ite  ^ce 
money  may  be  fixed,  either,  1.  By  the  agreement  how  Mcer- 

of  parties  at  making  the  contract ;  in  which  case,  - ■  ■■ 

let  it  be  ever  so  disproportioned  to  the  value  of 
the  subject,  the  sale  is  valid  by  our  law,  (23.  June 
1669,  Fmryj)  though  it  was  otherwise  by  the  Ro» 
man ;  (/.  2.  C  cfe  rescind,  vend.)  Or,  2.  By  a  refe- 
rence, either  to  a  third  person  f ,  or  even  to  one  of 
the  contractors  themselves;  (13.  March  1689,  E. 
Mtmirose.) 

3.  Though  this  contract  may  be  perfected  be-  Pericuhm 
fore  delivery  of  the  subject,  the  property  remains  ^"^^^ 
till  then  with  the  vender;  (II.  1.  §  10.)  Notwith-  tradiur. 
standing  which,  if  the  subject  perished,  it  perished 
by  the  Roman  law  to  the  buyer,  (§  8.  InsL  de  empt. 
et  vend.,)  contrary  to  the  rule,  res perii  domino  v  be- 
cause the  property  in  the  vender  was  considered  to 
be  but  nominal,  he  being  obliged  to  transfer  it  to 
the  buyer.  Lord  Stair  doubts  whether  this  would 
hold  in  our  practice ;  (2)  (1. 14.  §  7.)  But,  whatever 
ought,  to  be  the  rule,  in  case  of  the  extinction  of 
the  subject,  it  is  an  agreed  point,  that  the  hazard 
of  its  deterioration  fidls  on  the  purchaser,  because 
he  has  all  the  profits  arising  from  it  after  the  sale. 
On  the  other  hand,  it  is  certain,  that  the  subject  it- 
self perishes  to  the  vender ;  1.  If  it  should  perish 
through  his  fault,  or  after  his  undue  delay  to  deli- 

•  Tin*  point  ably  dxicimed,  JT.  40. ;  EbuAL  Art  2a     See  a 
Tiriety  of  dedsions'on  the  aufaject.  Diet,  !▼.  v*  Pad.  lUieUmtL 
t  Foe.  CoB.  Tii.  4. 

(1)  Sae  Did.  ▼.  Pactum  JfltcOicm,  §  la 

(1)  Lord  Elchies  (▼.  Sale^  No.  5.)  in  bis  note  on  the  case  of 
MacdomM  v.  Hutchwrnj  6-  July  1744^  says,  «  The  Lords  here  de- 
*<  tennined  the  general  point  that  Lord  Stair  doubts  of,  and  found 
'*  that  jMrwufcim  rn  vendUa,  nondum  tradita,  lies  on  the  buyer. "  See 
aho  MdviOe  and  LMdl  v.  RoberUon,  3L  Jan.  1749. 
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IIL  3.  &  Ter  it* .    ^  If  a  subject  h  soM  ss  a  fungible,  and 

P£riadm  QoC  as  an  individufd,  or  corpus,  (L  3d.  §l.de  amtr. 

^^^J^^^  €f99i^.)  e.  ff.  a  quantity  of  farm- wheat,  sold  without 

tndUm,      distinguishing  the  parcel  to  be  delivered  from  the 

'"""""'^   'rest  of  the  fi&rin.     S.  The  perianlum  lies  on  the 

vender  till  delivery,  if  he  be  obliged,  by  a  special 

article  in  the  contract,  to  deliver  the  subject  at  a 

certain  place ;  (1)  {P.  26.  Jam.  1687,  Spence  f.) 

Emption        4.  The  vender,  where  he  is  not  the  true  owner, 

^  "^        cannot,  by  delivery,  transfer  to  the  pundiaaer  that 


property  which  was  not  his  to  give ;  but  the  pur- 
chaser, in  respect  of  his  bonafides^  makes  the  fraits 
of  the  subject  his  own,  tall  it  be  evicted,  or  at  least 

Wamui.  reclaimed  by  the  true  owner ;  (II.  L  §  14.) :  And  as 
warrandice  is  implied  in  all  sales,  the  vender  must 
make  the  subject  good,  if  it  be  evicted;  (II.  8.  §  1 1.) 
The  insufficiency  of  the  goods  sold,  if  it  be  such  as 
would  have  hindered  the  purchaser  fiora  buying, 
had  he  known  it,  and  if  he  quarrels  it  neoently. 

Actio  rttL  fouods  htm  in  an  actioo,  (actio  redkUdtoria)  for  an- 
^^'  nulling  the  eontmct  If  the  de&et  was  not  essen* 
tial,  he  was,  by  the  Roman  law,  entitled  to  a  pro* 
portional  abatement  of  the  price,  by  the  action 
quatUi  tnmoris :  Bat  as  our  practice  does  not  allow 
sales  to  be  reduced,  on  account  of  the  diapropor^ 
tion  of  the  price  to  the  value  of  the  subject,  it  is 
probable  that  it  would  also  reject  the  adaoa  qtumH 

Pactum  tU  auaoris.    A  vender  who  covenants,  by  a  pmshim  de 

2^^  retrovendendo,  for  a  rigj^t  to  redeem  the  subject 
within  a  certain  time,  cannot,  after  that  time,  be 
restored  against  his  delay,  by  offering  the  redemp- 

•  Z>.  2.  la  $  8.  de  act.  empt, 

f  Whether  the  property  be  transferred  to  tht*  p^rcha«er  by  deli- 
very, though  the  price  be  not  paid,  ^ee  Stnir,  tU,  St^,  §  2.  ; 
Karnes's  Khtcid,  Art,  8. 

(\)  See  Did,  w,  Bttkiimn,  ^  \» 


CONSENSUAL  AND  ACCESfiORY  OBLIGATIONS.  3^3 

tionrmoiiey,  as  a  reverser  in  a  wadset  might  do  be-  Itl.  a  4. 
fore  declarator ;  for,  in  sales,  an  adequate  price  is  Permuta- 
presamed  to  be  iriven  to  the  vender,  and  so  there  ^^' 
is  nothing  penal  in  Uie  irritancy ;  (II.  8.  §  5.)   Per- 
mutation differs  from  a  sale  chiefly  in  this,  that,  in 
permutation,  one  subject  is  to  be  given  in  barter  or 
exchange  for  anodier ;  whereas  the  price  in  a  sale 
consists  of  current  money.  (I) 

5.  Looaium  is  that  contract,  where  an  hire  is  sti-  Locaaon. 
pulated  for  the  use  of  things,  or  for  the  senrioe  of 
persons.  It  may,  without  impropriety,  be  consi- 
dered as  a  species  of  sale,  in  which  the  subject  sold 
is  the  uBe  or  senrice ;  and  the  price  is  the  hire, 
which,  as  in  a  proper  sale,  generally  consists  of 
money.  He  who  lets  his  work,  or  the  use  of  his 
property,  to  hire,  is  the  hoator  or  le»$ar  s  and  the 
other,  the  ctrnductior  or  Usme.  In  the  location  of  obUga. 
tbingSf  th^  lessor  is  obliged  to  deliver  the  subject,  ^°°^  ^^ 
fitted  to  the  use  it  was  let  for;  and  the  lessee  must  and  levee. 
preserve  it  carefiJly,  put  it  tp  no  other  use,  and, 
after  that  is  over,  restore  it  Where  a  workman 
or  arti&oer  lets  his  labour,  if  the  work  is  either 
not  performed  according  to  contract,  or  if  it  be  in«- 
sufficient,  even  from  mere  unskilfulness,  he  is  Uar 
Ue  to  bis  employer  in  damages ;  {L9,%  $.  loeat) ; 
for  he  oi»ght  not,  as  an  artificer,  to  have  underta- 
ke a  work  to  which  be  was  not  equal.  (2)  A  ser- 
vant hired  for  a  certain  term  is  entitled  to  his  full 
wages,  though  from  sickness,  or  other  accident,  he 


(1)  S«e  Dkt,  V.  Sok,  Div.  II,.— iUms  on  Venders  and  Purcha- 
Wi  of  Peraanal  iVcperfy,— -Long  on  «Sa/(»,— -Brown  on  Sak, — 
PMliier,  TrmUdu  Contr6tde  VenU. 

(S)  See  Vt/H^w,  TraUi  dm  ContrM  de  L^uagt. 
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III.  3.  B. 
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should  be  disabled  for  a  part  of  his  time ;  but  if 
he  die  before  the  term,  his  wages  are  only  due  for 
the  time  he  actually  served.  If  a  master  dies,  or 
without  good  reason  turns  0%  before  the  term,  a 
servant  who  eats  in  his  house,  the  servant  is  enti- 
tled to  his  full  wages,  and  to  his  maintenance  till 
that  term  :  And,  on  the  other  part,  a  servant,  who 
without  ground  deserts  his  service,  forfeits  his  wa- 
ges and  maintenance,  and  is  liable  to  his  master  in 
damages.  The  doctrine  of  location  of  lands  is  'al- 
ready explained;  (II.  6.  §  9.  et  seq.)* 

6.  Societff  or  copartnership,  is  a  contract  where- 
by the  several  partners  agree  concerning  the  com- 
munication of  loss  and  gain  arising  from  the  sub- 
ject of  the  contract.  It  is  formed  by  the  recipro- 
cal choice  that  partners  make  of  one  another ;  and 
so  is  not  constituted  in  the  case  of  co-heirs,  or  of 
several  legatees  in  the  same  subject  A  copartner- 
ship may  be  so  constituted,  that  one  of  the  partners 
shdl,  either  from  his  sole  right  of  propertjr  in  the 
subject,  or  from  his  superior  skill,  be  entitled  to  a 
certain  share  of  the  profits,  without  being  subjected 
to  any  part  of  the  loss :  But  a  society,  where  one 
partner  is  to  bear  a  certain  proportion  of  loss,  with- 
out being  entitled  to  any  share  of  the  profits,  is 
justly  reprobated.  All  the  partners  are  entitled  to 
shares  of  profits  and  loss  proportioned  to  their  se- 
veral stocks,  where  it  is  not  otherwise  covenanted. 

7.  As  partners  are  united  from  a  delectus  perso^ 
fUB,  in  a  kind  of  brotherhood,  no  partner  can, 
without  a  special  power  contained  in  the  contract, 
transfer  any  part  of  his  share  to  another.  Where 
therefore  a  third  person  is  assumed  by  a  partner, 
such  assumption  forms  a  separate  contract  betwixt 
the  assumer  and  the  assumed,  limited  to  the  share 
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of  the  partner  assuming^  and  in  which  the  others  m*  ^  '7' 
have  no  concern.     Upon  the  same  principle^- all  ObUg». 
-Iienefit  procured  by  one  of  the  partners  to  himself  ^'  ^ 

in  a  matter  that  naturally  falls  under  the  copart-  "-"■ ■ 

nership,  accrues  to  the  whole ;  (26*  March  1624, 
IngUs) ;  and  no  partner  is  accountable  for  an  error 
in  management,  arising  from  the  want  of  a  larger 
share  of  prudence,  or  skill,  than  he  was  truly  mas- 
ter of. 

8.  All  the  partners  are  bound  m  soUdum  by  the  ^_  ^^ 
obligation  of  any  one  of  them,  if  he  subscribe  by  aU  bound 
the  firm  or  social  name  of  the  company ;  unless  it  ^'^'^' 
be  a  deed  that  falls  not  under  the  conmion  course  compaxiy's 
of  administration,  as  if  a  partner  should  take  upon    ^ 
him  to  refer  a  company  claim  to  an  arbiter ;  {Nov* 
1728,  Lumsdaine.)    Each  partner  is  obliged  to  ad- 
vance the  sums  necessary  for  carrying  on  the  com- 
mon affairs  according  to  his  share ;  and  he  is  en- 
titled to  the  reimbursement  of  the  sums  he  has  ex- 
pended, or  of  the  loss  he  has  sustained  on  the  com- 
pany's account,  out  of  the  common  stock ;  and,  if 
that  falls  short,  the  other  partners  are  liable  m  so^ 
Udum  to  make  up  the  loss,  he  bearing  his  own  pro- 
portion thereof.  The  company  effects  are  the  com- 
mon property  of  the  society  subjected  to  its  debts ; 
so  that  no  partner  can  claim  a  divi^jion  thereof, 
even  after  the  society  is  dissolved,  till  these  are 
paid  :  And,  consequently,  no  creditor  of  a  partner  „ 
can,  by  diligence,  carry  to  himself  the  property  of  a  putner's 
any  part  of  the  common  stock,  in  prejudice  of  a  "JfJ^, 
company  creditor ;  but  he  may,  by  arrestment,  se-  by  credi- 
cure  his  debtor's  share  in  the  company's  bands,  to  *°"' 
be  made  forthcoming  to  him  at  the  close  of  the 
copartnership,  in  so  far  as  it  is  not  exhausted  by 
the  company  debts. 
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or  renun* 
ciation. 


IIL  3.  9.  9.  Society  being  founded  in  the  mutual  otafi^ 
Society  ex«  dence  among  the  socU,  is  dissolved,  not  only  by 
^^^1^^  the  renunciation,  but  by  the  death,  of  a^ny  one  of 
them,  if  it  be  not  otherwise  specially  coveoanted ; 
(/.  65.  §  9.  pro  $ocio.)  A  partner,  who  renounces 
upon  unfair  yiews,  or  at  a  critical  tune,  when  his 
withdrawing  may  be  fatal  to  the  society,  looses  his 
partners  from  all  their  engagements  to  him,  while 
he  is  bound  to  them  for  all*  the  profits  he  shall 
make  by  his.  withdrawing,  and  for  the  loss  arising 
thereby  to  the  company ;  ($  4.  InsL  h.  i.)  Not  on- 
ly natural,  but  civil,  death,  «•  ff.  arising  from  a 
sentence  inflicting  capital  punishment,  makes  one 
inci^able  to  perform  the  duties  of  a  partner,  and 
consequently  dissolves  the  society.  In  both  caaes 
of  death  and  renunciation,  the  remaining  partners 
may  continue  the  copartnership^  either  expressly, 
by  Altering  iiito  a  new  contract^  or  tacitly,  by  car« 
rying  on  their  trade  as  formerly.  Though  this 
contract  was  dissolved  by  the  Roman  law,  eg/etiaiei 
by  the  bankruptcy  of  any  of  the  partners,  (^  4.  §  1« 
pro  soc.) ;  yet,  by  our  practice,  if  b&»t  goods  are 
bought  on  the  company's  credit^  one  of  the  par^ 
ners  should  fail,  the  rest  cannot  pocket  ap  the 
whole  profits,  on  pretence  that  they  run  the  whole 
risk ;  {Mp  1749,  Potersofi*)  Public  trading  com* 
panics  are  now  every  day  constituted,  with  rules 
very  difierent  from  those  tvhich  either  obtained  in 
the  Roman  law,  or  at  thi^  day  obtain  la  private 
societies.  The  proprietors  or  partners  in  these, 
though  thiy  may  transfer  their  shares,  cdAnot  re« 
nounce,  nor  does  their  deadi  dissolve,  the  company, 
but  the  share  of  the  deceased  descends  to  his  re- 
presentative. 


It  ia  dis- 
solved  e- 
getUtte, 
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10.  A  joint  trade  is  not  a  copartnership,  but  a  m*  3.  UX 
momentary  contract,  where  two  or  more  persons  A  jontt 
agree  to  contribote  a  sum  to  be  employed  in  a  ^^^ 
particular  course  of  trade,  tlie  produce  whereof  is  a  copan. 
to  be  divided  among  the  adventurers,  according  to  I!!?:,,,,^,, 
their  several  shares,  after  the  voyage  is  finished. 
If,  in  a  joint  trade,  that  partner  who  is  intrusted 
with  the  money  for  purchasing  the  goods,  should, 
in  place  of  paying  them  iki  cash,  bay  them  upon 
oredit^  the  fiirnisker,  who  followed  his  fititb  alone 
in  the  sak, ,  has  no  rmourse  against  the  other  ad<- 
venlurers ;  he  ean  only  recover  from  them  what  of 
the  buyer's  share  is  yet  in  their  hands.     Where 
any  one  of  the  adventurers,  in  a  joint  trade,  be^ 
eot&es  bankrupt,  the  others  are  preferable  to  bis 
.creditors,  upon  the  common  stock,  as  long  as  it 
oon^ites  undivided,  for  their  relief  of  all  the  en* 
gi^ments  entered  into  by  them  on  account  of 
the  adventure; (1)  (11.  Jan.    1740,   Creditors  4f 
MaeauL) 

11.  Mandate  is  a  contract,  by  which  one  employs  Mandate, 
another  to  manage  any  business  for  him ;  and,  by 
the  Roman  law,  it  must  have  been  gratuitous*     It 
may  be  constituted  tacitly,  by  one's  safferinganotber 
to  act  in  a  certain  branch  of  his  affairs^  far  a  tract 
of  time  together  without  cballeDg&     The  nncridft*  Obliga. 
tary  i^  at  liberty  not  to  accept  of  the  mandate ;  and  ^'^"^. 
as  his  powers  are  solely  founded  in  the  mandant^s  datary. 
commission,  he  must,  if  he  undertakes  it,  strictly 
adhere  to  the  directions  given  him:  Nor  is  it  a 


(1)  Sm  DkL.v.  SotUt^r^BOL't  Comnktmanes,  IL  eiSr-^Wfli. 
son  on  PoTfMrs^,— -Montagu's  Digest  qfthe  Law  qf  Partnenhqf, 
— Gow  OH  PorbKriA^y— Stark  on  PffrfyiersAtjpi— •Potbier,  TraUi  du 
Contrit  <U  SociAl 
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good  defence,  that  the  method  he  followed  was  more 
rational ;  for  m  that  his  employer  was  'the  proper 
judge.  Where  no  special  rules  are  prescribed,  the 
mandatary,  if  he  acts  prudently,  is  secure  whatever 
the  success  may  be ;  and  he  can  sue  for  the  reco- 
very of  all  the  expenses  reasonably  disbursed  by 
him  in  the  execution  of  his  office. 

12.  Mandates  may  be  general,  containing  a  power 
of  administering  the  mandanfs  whole  a&irs ;  but 
no  mandate,  however  ample,  can  be  construed  in- 
to an  order  to  commit  a  crime,  which,  being  itself 
criminal,  cannot  be  inferred  by  implication.  Nei- 
ther does  any  mandate  imply  a  power  of  disposing 
gratuitously  of  the  constituent's  property ;  nor  even 
of  selling  his  heritage  for  an  adequate  price :  But 
a  general  mandatary  may  sell  such  of  the  move- 
ables as  must  otherwise  perish  fqwB  servando  aeroch 
ri  neguennLj  No  mandatary  can,  without  special 
powers,  enter  the  mandant  heir  to  his  ancestor, 
or  transact  doubtful  claims  belonging  to  him,  or 
refer  them  to  arbiters.  (1) 

IS.  Mandates  expire,  1.  By  the  revocation  of 
the  employer,  though  only  tacit,  as  if  he  should 
name  another  mandatary  for  the  same  business.  2. 
By  the  renunciation  of  the  mandatary,  even  after 
he  has  executed  part  of  his  commission,  if  his  office 
be  gratuitous.  3.  By  the  death  either  of  the  man- 
dant or  mandatary;  for  the  one  is  presumed  to 
give,  and  the  other  to  accept,  the  mandate,  from 
personal  regards  of  friendship :  But,  if  matters  are 
not  entire,  the  mandate  continues  in  /orce,  not- 
withstanding such  revocation,   renunciation,    or 


(1)  Mandate  when  presumed,  sec  Did,  Prtsumptiotiy  DW.  X. 
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death.  (1)     Procuratories  of  resignation,  and  pre-  IIL&  la 
cepts  of  seisin,  are  made  out  in  the  form  of  man-  Mandatn 
dates ;  but,  because  they  are  granted  for  the  sole  Jj^^i^. 
benefit  of  the  mandatary,  all  of  them,  excepting  riL 
precepts  of  clare  canstai^  are  declared  to  continue  """"""'^ 
after  the  death  either  of  the  granter  or  grantee ; 

1695,  c.  35.  Deeds  which  contain  a  clause  or  man- 
date for  registration,  are  for  the  same  reason  made 
registrable  after  the  death  of  either;  1698,  c.  15 ; 

1696,  c.  39.  (2) 

14.  The  &vour  of  commerce  has  introduced  a  Tadt 
tacit  mandate,  by  which  masters  of  ships  are  em-  °*»*'*^"*'- 
powered  to  contract  in  name  of  their  exercitors  or 
employers,  for  repairs,  ship-provisions,  and  what- 
ever else  may  be  necessary  for  the  ship  or  crew ; 
so  as  to  oblige,  not  themselves  only,  but  their  em- 
{rioyers,  {L  1.  §  17.  de  exerc.  acL)    An  exercUor  is 
he  who  employs  a  ship  in  trade,  whether  he  be  the 
owner,  or  only  freights  her  from  the  owner.  Who-    ' 
ever  has  the  actual  charge  of  the  ship  is  deemed 
the  master,  though  he  should  have  no  commission  Exerdton 
from  the  exercitors,  or  should  be  substituted  by  the  f'c^wnd 
master,  in  the  direction  of  the  ship,  without  their  contract 
knowledge ;  (/.  1.  $  5.  Urid.)     Exercitors  are  liable,  ^^  ^ 
whether  the  master  has  paid  his  own  money  to  a  the  ship. 
merchant  for  necessaries,  or  has  borrowed  money 
to  purchase  them.     The  furnisher  or  lender  must 
prove  that  the  ship  needed  repairs,  provisions,  &c. 
to  such  an  extent;  but  he  is  under  no  necessity  to 
prove  the  application  of  the  money  or  materials  to 
the  ship's  use.    If  there  are  several  exercitors,  they 

(1)  Ste  Did.  T.  Deai/u 

(2)  Sec  as  to  mandate  in  general,  Dict^  v.  Mandaiei^-Vothier, 
TraUi  du  Contrdt  de  Mandat 
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lILaii.  are  liable,  smguU  in  aoUdum.  (1)  In  the  Mune 
Imthon  manlier,  the  undertaker  of  any  branch  of  trade» 
MBMurts  i&&nttfactur%  or  other  land-negotiationj  is  bound 
bind  thrfr  by  the  contracts  of  the  imtitarg  whom  he  seta  over 
imptojM*.  '^  -^  ^  f^^  ^  relates  to  the  subject  of  ih^  prapoai" 

tura  t  And  though  the  institors  be  pupU%  and  so 
canfiot  bind  themselveS}  the  prepositor,  whoj  know* 
ing  their  state^  gave  them  a  power  to  eantract  fov 
him,  stands  obliged  by  their  deeds  ^  (U  7.  |  S<  de  imk 
act.*.) 
Hom^*^  1^«  Contracts  and  obligations,  m  themsi^Ives  im- 
s**^;  perfeoty  receive  strength,  by  the  contractor  or  his 
heirs  doing  any  act  thereafter  which  imports  aa,afH 
probation  of  them,  and  consequently  su^Ues  the 
want  of  an  origilial  legal  consent.  This  is  called 
homologation,  and  it  takes  plaoe»  even  in  deeds  in* 
trinsically  null,  whether  the  HulKjty  arises  from  the 
want  of  statutory  solemnities;  (21.  Jon.  1735y  Tail- 
far)  I  or  from  the  incapacity  of  the  graiHer ;  (38. 
June  1671,  Hume.)  It  cannot  be  infenned}  L  By 
in  what  the  act  of  a  person  who  was  not  in  the  knowledge 
nckidLi!  ^^  ^^  original  deed ;  for  one  cannot  approve  what 
he  is  ignorant  of.  Henc^  one's  subscribing  as 
witness  to  a  deed,  does  not  infer  homologation ; 
for  witnesses  are  only  called  to  attest  the  subserifv 
tion  without  being  told  the  contents :  But  a  bro- 
ther's signing  as  witness  to  his  sistear's  marrii^^e* 
contract)  presumes  hiskdowledge  andhomologaticai 
of  the  articles^  from  his  near  rektioD  to  the  bride; 
{Foi^ MS.  lb.  Julp  1714^ Daifkhan.)  Aadyet^mi 
heir's  witnessing  a  deed  grwited  by  his  ancestor  at 

•   Fae.  CoO,  xii.  246. 


(1)  See  DSa,  v.  ExercHor.—AYibfA  m  Merthant  Ships,  Piui  I  f , 
-Holt  on  Shippmff, 
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ledOf  does  not  infer  homologation,  let  the  relation  (i^*^  1^ 
be  ever  so  near,  because  of  the  authority  which  the  Ho«mI*. 
ancestor  is  presumed  tdbaveorer  the  heir;  {R  18.  ^^^^ 
Jm.  1704^  DaUas.)   3.  Homologation  has  no  place  cases  it  is 
where  the  act  or  deed,  which  is  pleaded  as  such,  ^  "     ' 


MMMIMWMMWaiMl* 


can  be  ascribed  to  any  other  cause ;  for  an  inten^ 
tion  to  oome  under  an  obligation  is  not  presumed : 
hence,  diartet s,  or  precepts  granted  by  superiot », 
in  obedience  to  a  charge,  infer  no  homologation. 
Marriage^contracts,  without  witneasesi  have  been 
found  to  be  homologated  by  srubseqaent  marriage ; 
but,  in  truth,  marriage,  which  is  entered  into  fre-' 
quently  without  any  previous  written  eontraet,  oan, 
in  no  view,  be  deemed  an  approbation  of  specid 
marriage-articles.  (1) 

10.  Qua6i<^ontracts  are  formed  without  explicit  Quasi- 
consent,  by  one  of  the  parties  doing  something  that  <^^''*'^ 
by  its  nature  either  obliges  him  to  the  other  party, 
or  the  other  party  to  him.     Under  this  class  may 
be  reckoned  tutory,  (L  7.  $  19.  ^^)*-^the  entry  of  an 
heir,  (III.  8.  $26.  <^.) — negoHonm  geetio, — indeHH 
nhttiot — communion  of  goods  between  two  or  more 
common  ptt>prietors, — and  merciumjadui  levtxkdm 
navis  cmua.    NegoHorum  gesHo  forms  those  obli«-  Neg&Ho-^ 
gations  which  arise  frotn  the  management  of  a  per*  "^  ^^'^' 
son's  aflhirs  in  his  al>sence,  by  another,  without  a 
mandate.    As  such  manager  acts  without  authori^^ 
ty  from  the  proprietor,  he  ought  to  be  liable  in  e)t- 
act  di%ence,  (t.  34.  C  de  usHr.\  unless  he  has,  ffOSn 
friendship,  interposed  in  affairs  which  admitted  of 
no  delay,  {h  3.§9.de  neg.  gesi.) ;  and  he  is  account- 
able for  his  intromissions  with  interest.    On  the 

-  I  —  -     _  ■      ^ ■ ^ — -» — ■ —  ■  -  ■  ,  ■ — 

(I)  5iee  Ditl,  ▼.  HomdogaHon, 
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IIL  3.  16.  other  part,  he  is  entitled  to  the  recovery  of  his  ne- 
NegoHo-     cessary  disbursements  on  the  subject,  though,  by 
7^.^!^:,  misfortune,  it  should  have  perished  afterwards, 
(/•  10.  §  1.  <fe  neg.  gesL)^  and  to  be  relieved  of  the 
obligations  in  which  he  may  have  bound  himself 
in  consequence  of  the  management.  (I) 
litdMH  17.  IndebUi  aobdiOf  or  the  payment  to  one  of 

what  is  not  due  to  him,  if  made  through  any  mis- 
take, either  of  fact,  or  even  of  law,  (26.  Jtdy  173S, 
Stirling  *),  founds  him  who  made  the  payment,  in 
an  action  against  the  receiver  for  repayment  {con^ 
dictio  indebitL)  This  action  does  not  li<e,  1.  If  the 
sum  paid  was  due  ex  (BquiUUe^  or  by  a  natural  obli- 
gation ;  for  the  obligation  to  restore  is  founded 
solely  in  equity.  2.  If  he  who  made  the  payment 
knew  that  nothing  was  due ;  for  qui  oonsuUo  dot 
quod  nan  debebatj  prmsumitwr  donart*  Some  law- 
yers add  a  third  case,  viz.  If  the  sum  was  paid  in 
consequence  of  a  transaction :  But,  where  a  sum  is 
so  paid,  there  is  no  inddntum :  the  transaction  it* 
self  creates  a  debt,  though  no  prior  debt  had  ex* 
isted.  (2) 
Right  of  18*  Where  two  or  more  persons  become  com- 
dinding  ^qu  proprietors  of  the  same  subject,  either  by  le- 
property,  gacy,  gift,  or  purchase,  without  the  view  of  copart- 
nership, an  obligation  is  thereby  created  among  the 
proprietors  to  communicate  the  profit  and  loss  ari- 
sing from  the  subject,  while  it  remains  common ': 
And  the  subject  might,  by  the  Roman  law,  be  df- 

•  Fac  CoiL  yU.  41 ;  ibid.  x.  i. 


(1)  Sm  DkL  V.  Nsgoiionm  Gator,— Fblbier,  TraiiSdu  qmaai 
Conirdi  Negottomm  Gtstomm. 

(2)  See  DieL  v.  Condietio  /iiAWi,— Potbier,  TraUe  de  tActitm 
Condktio  Indebiti, 
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▼ided  at  the  suit  of  any  one  of  them,  by  the  action  ^^^'^  **• 
commmi  dividundo  *.     No  such  action,  in  relation  Right  of 
to  commonty  lands,  was  competent  by  our  law,  till  common 
1695,  c.  38,  which  authorised  the  division  of  com-  prop«*y' 
monties  before  the  Court  of  Session,  at  the  suit  of 
any  having  interest.    This  division,  where  the  ques- 
tion is  among  the  common  proprietors,  is  to  be 
governed  by  the  last  clause  in  the  statute,  according 
to  the  valuation  of  their  respective  properties :   But, 
where  the  question  turned  between  the  proprietors 
and  those  that  had  servitudes  upon  the  property, 
the  rules  mentioned  in  a  preceding  clause  of  the  act 
took  place  by  the  former  practice,  according  to  the 
value  of  the  interest  of  the  several  persons  concerned  : 
Hence,  proprietors  were  allowed  a  preBcipuum  for 
their  right  of  property,  over  and  above  the  share, 
on  account  of  their  own  or  their  tenant's  posses* 
sion  by  pasturage,  (X.  42.) ;  but  now  the  superfice 
is  only  divided,  without  prejudice  to  the  property ; 
(see  next  section.) 

19.  It  has  been  doubted,  what  is  to  be  under-  vv^bat  h 
stood  by  commonty  .•  The  word,  in  proper  speech,  «n^«f*ood 
supposes  two  common  proprietors  at  least;  and  yet,  monty. 
in  our  law  language,  and  in  charters,  it  frequently 
signifies  a  heath  or  moor,  though  it  should  belong 
in  property  to  one,  if  there  has  been  a  promiscuous 
possession  upon  it  by  pasturage ;  and  the  act  1695 
excepts  commonties  belonging  in  property  to  the 
King,  or  to  royal  boroughs.    The  question,  there- 
fore, whether  action  lies  upon  the  statute,  where 
there  is  but  one  proprietor,  at  the  suit  of  those  who 
have  servitudes  upon  it,  has  been  variously  decided. 

*  At  to  the  application  of  this  law  in  Scotland,  see  Foe,  CoH 
iriii.  30. 
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liT.ja  19.  By  the  last  judgment,  {Fak.  vol.  i.  251.),  the  court, 

^Vtet  M     waviag  the  general  point,  directed  the  sur&oe  of 

to  im  com-  ^^^  Common  to  be  diyided  in  that  case  according 

mtmij.       to  the  interest  of  the  several  parties  in  that  surface, 

Divisl  n     ^^^^out  prejudice  to  the  right  of  property.(l)  Ano* 

of  runrig    ther  act  of  the  same  year,  (c.  23.)  authorised  the  di* 

lands.         vjjsipn  pf  Ja^ds  lying  runrig,  and  belonging  to  di& 

ferent  proprietors,  with  the  exception  of  borough 

and  incorporated  acres ;  the  execution  of  which  is 

committed  to  the  judge-ordinary,  or  justices  of  the 

peace  ♦.  (2) 

Lex  Rfio.       20.  The  throwing  of  goods  overboard  for  lig^t- 

^  ^J^'  ^ing  a  ship  in  a  storm,  creates  an  dbligatipn  by 

the  Rbadian  law  de  jadu^  which  the  Romans  and 

other  tradiDg  nations  have  made  their  own ;  whenfr- 

by  the  owners  of  the  ship  and  goods  saved  are  ob<- 

liged  to  ccmtribitie  for  the  relief  of  those  whose 

goods  are  thrown  overboard,  30  that  all  may  bear 

a  proportional  loss  of  the  goods  ejected  for  the  com* 

mon  safety.    In  this  contribution,  the  goods  ejected 

are  valued  at  primecpst,  and  the  ship  and  goods 

saved,  at  the  price  they  may  give  at  the  next  port, 

{L  2,  %4u  de  leg.  Biod.) ;  but  the  ship's  provisions 

snffisr  no  estimation ;  (i.  S.  $  2.  eod*  t)    A  master 

who  has  out  his  mast,  or  parted  widi  his  anchor,  to 

save  the  ship,  is  entitled  to  this  relief,  (/.  3.  atidL  t.) ; 

but  if  he  has  lost  them  by  the  storm,  the  loss  fidl$ 

only  on  the  ship  and  freight*     If  the  ejection  does 

not  save  the  ship,  the  goods  preserved  from  the 

shipwreck  are  not  liable  in  contribution.     By  the 

*  As  to  tbe  cavw  in  whvh  this  ftainto  isvpjilicfliH  4ap  ZVpt  ii. 
and  iv.  v.  Rwi-ridge, 


(1)  See  Did.  r,  CommtnUy, 

(2)  Sec  Diet,  V.  Run-riii^e. 
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biter  laws  of  fVisbjff  {art*  80.)  ejectioji  may  be  law*  III.  &  2a 
fiilly  made»  if  ihe  master  and  a  third  part  of  the  ma-  Lex  ^0. 
riaers  judge  that  measure  necessary,  though  the  ^^>«^ 
owners  of  the  goods  should  oppose  it :  and  the  ----.-^m^^ 
goods  ejected  ut^  to  be  valued  at  the  price  that  the 
goods  of  the  same  sort  which  are  saved  shall  be 
afterwards  sold  for.  (1) 

21.  There  are  certain  obligations  which  cannot  Accesaoiy 
subsist  by  themselves,  but  are  accessions  to,  or  ^^^' 
make  a  part  of,  other  obligations.    Of  this  sort  are 
fidguteian^  and  the  obUgaiian  to  pay  inieresL     Caur  Cautioiiiy, 
(ioMfy,  or  fide/u8$km^  is  that  obligatioa  by  which 
one  becomes  engaged  as  security  for  another,  that 
he  shidl  either  pay  a  sum,  or  perform  a  deed. 

82.  A  cautioner  for  a  stun  of  money  may  be  ^<^ « *»» 
bound,  either  simply,  as  cautioner  for  the  princi- 
pal  debtor,  or  oonjunctly  and  severally,  for  and 
with  the  principal  debtor.     The  first  has,  both  by  A  umpie 
the  Roman  law,  (Nau,  4.  c.  1,)  and  by  our  customs,  hJ^the' 
the  hm^fkium  ordims,  or  of  discussion ;  by  which  benefit  of 
the  creditor  is  obliged  to  discuss  the  proper  debtor 
before  he  can  insist  for  payment  against  the  cau- 
tioner.    By  discussing  is  not  barely  meant  the  ma- 
king a  demand  of  the  debt:    The  person  of  the  . 
debtor  must  be  discussed  by  denunciation,  and  by 
xegiateriiig  the  horning;  his  moveable  estate  by 
jpoiodiog,  or  arrestment  and  forthcoming ;  and  his 
heritage  by  adjudication ;  (24.  July  1662,  Briabane.) 
Where  one  is  bound  as  fiill  debtor  with  and  for  Cautioner 
the  principaL  or  conjunctly  and  severally  with  him,  ^^^'^   , 

1  Ti.  II  11      .        1  conjunctly 

the  two  ohiigBnts  are  bomid  eiyiaily  m  the  same  aj^i 


seve- 


each  msoMiMi ;  and,  consequently,  the  '^^^ 


(1)  See  AMMt  on  Mefch^aU  JSA^a,  iWt  HI.  di.  S^-^Iok  on 
Shipping,  483.  2d  edit. 
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III.  a  22.  cautioner,  though  he  is  but  an  accessory,  may  be 

Caotioiicr   sued  for  the  whole,  without  either  discussing,  or 

for  per-      ^^^^  citing,  the  principal  debtor.     Cautioners  for 

of  facts,      performance  of  facts  by  another,  or  for  the  faithful 

discharge  of  an  ofiice,  e.  g,  tor  tactors,  tutors,  &c. 

cannot,  by  the  nature  of  their  engagement,  be  bound 

conjunctly  and  severally  with  the  principal  obli- 

gant ;  because  the  fact  to  which  the  principal  is 

bound  cannot  possibly  be  performed  by  any  other. 

is  in  every  In  such  engagements,  therefore,  the  failure  must  be 

Ju?  *"di    P^'^^^o^sly  constituted  against  the  proper  debtor, 

cussioD.      before  action  can  be  brought  against  the  cautioner, 

for  making  up  the  loss  of  the  party  suffering.  (1) 

AauiSeiMn      ^^'  ^"  ^^^  ^®*®  ^^  ^^  ^^  morc  cautioucrs,  each 
dioUUmu    of  them,  by  the  Roman  law,  pronounced  the  obli- 
■"*^  *^  gatory  words  by  himself,  and  so  became  bound  to 
the  creditor  m  solidum ;  until  the  beneficium  divi'- 
iUmis  was  introduced,  by  which  cautioners  were  en- 
titled to  insist,  that  the  obligation  might  be  divided 
among  all  of  them  pro  rata ;  ($  4.  InsL  defidgus.) 
By  our  law,  all  the  co-cautioners  are  bound  in  the 
same  writing ;  so  that  there  is  no  place  for  this  be«* 
nefit :    For  when  they  become  obliged  conjunctly 
and  severally,  the  plain  intention  of  parties  is,  that 
the  obligation  should  not  be  divided ;  and,  where 
they  are  bound  simply  as  cautioners,  each  co-cau- 
tioner is,  by  the  genuine  nature  of  such  obligation, 
without  any  privilege,  liable  only  for  his  own  pro- 
portion, while  the  other  obligants  are  solvent,  ex- 
cept where  the  obligation  is  in  itself  ii^divisible. 
Fid^ussion     24.  Fidejussion  may  be  interposed  to  an  obliga- 
gttion        tion  merely  natural,  in  which  the  cautioner  is  rf- 

mcnly  »»- _^_ 

tunU. 


(I)  As  to  the  diacusiion  of  principal  debtors  and  cautioners^  sec 
Dkt,  ▼.  Di$euMtwn,  Dit.  II. 

1 
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feotually  bound,  though  the  principal  debtor  should  ^^^-^  ^*' 
get  free :   Thus,  a  cautioner  in  a  bond  not  legally  Fidejus. 
attested  as  to  the  principal  debtor,  lies  under  a  pro-  ^blLttdon 
per  engagement ;  because  the  statutory  nullity,  on  merely  na- 
which  the  principal  escapes  does  not  take  away 


■WMIW<MMM««MW<«« 


the  natural  obligation ;  (F.  2.  Fdf.  J  700,  H^flmm) : 
But  cautionry  cannot  subsist  without  some  obliga- 
tion to  which  it  is  accessory. 

25.  The  cautioner  who  binds  himself  at  the  de-  CaaUoners 
sire  of  the  principal  debtor,  has  an  actio  mandalti^  ^^^man. 
or  of  relief,  against  him,  for  recovering  the  princi-  daH  a- 
pal  and  interest  piud  by  himself  to  the  creditor,  and  aeUor.  ^ 
for  damages;    which  action  lies  de  jure^  though 

the  creditor  should  not  assign  to  him  on  payment. 
Under  damage  is  not  comprehended  the  loss  sus- 
tained by  the  cautioner  through  his  own  fault,  e.  g. 
in  suspending  the  debt  without  good  grounds,  or 
in  allowing  diligence  to  proceed  upon  it  against  his 
estate.  As  relief  against  the  debtor  is  implied  in 
fidejttssory  obligations,  the  cautioner,  where  such 
relief  is  cut  ofiT,  is  no  longer  bound :  Hence,  the 
defence  of  prescription  frees  the  cautioner,  as  well 
as  the  principal  debtor;  (F.  19.  Dec.  1695,  Iknd) : 
Thus,  likewise,  a  cautioner  is  not  bound,  though 
the  creditor  should  ofier  to  prove  by  his  oath,  that 
he  heard  the  debtor  acknowledge  the  debt;  be- 
cause, as  such  oath  could  not  prove  against  the 
debtor,  the  cautioner,  if  he  were  obliged  to  depose, 
would  pay  without  relief;  {Dalr.  IT.) 

26.  But,  1.  Where  the  cautioner  is  interposed  in  what 
to  an  obligation  merely  natural,  the  relief  is  re-  ^^oner 
stricted  to  the  sums  that  have  really  turned  to  the  ^  no  rc« 
debtor's  profit     2.  A  cautioner,  who  pays  without  ^^  a^r! 
citing  the  debtor,  loses  his  relief,  in  so  far  as  the 
debtor  had  a  relevant  defence  against  the  debt,  in 

whole  or  in  part;  (19.  Dec.  1632,  Maxwell.)    Re- 

Y 
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IIL  a  86.  ]ief  is  not  competent  to  the  cautioner,  till  he  either 
At  what     pays  the  debt,  or  is  distressed  for  it;  except,}!. 
Urf  it  cmL  Where  the  debtor  is  expressly  bound  to  deliyer  to 
v^^^       the  cautioner  his  obligation  cancelled  against  a  day 
certain,  and  has  failed;  or,  2.  Where  the  debtor 
is  vergens  adituyfiam;  in  which  case»  the  caution- 
er may,  by  proper  diligence,  secure  the  debtor's 
funds  for  his  own  relief,  even  before  payment  or 
distress. 
Mutual  re-      27.  Mutual  relief  was  not  competent  among  the 
col^tiOT-  cautioners  themselves  by  the  Roman  law ;  for  their 
en.  obligations  being  separate,  and  having  no  mutual 

connection,  payment  made  by  any  one  of  them  to 
the  creditor  extinguished  the  obligation,  unless  the 
cautioner  who  paid,  had  got  a  cession  or  assignment 
from  the  creditor,  which  he  was  entitled  to  demand 
h J  the  bene/kiumcedeMUmaniwiumtm:  Btatbyour 
law  a  right  of  relief  is  competent  dejure  to  the  cau- 
tioner who  pays,  against  his  co-cautioners,  without 
either  assignation,  or  even  any  clause  of  mutual  re- 
lief in  the  bond,  unless  where  the  cautioner  ap- 
pears to  have  renounced  it.   In  consequence  of  this 
implied  relief,  a  creditor,  if-  he  shall  grant  a  dis- 
charge to  any  one  of  the  cautioners,  must,  in  de- 
manding the  debt  from  the  others,  deduct  that  part, 
as  to  which  he  has  cut  off  their  relief  by  that  dis- 
Relief       charge.     Where  a  cautioner  in  a  bond  signs  a 
^^^^^[^  bond  of  corroboration  as  a  principal  obligant  with 
en  in  A      the  proper  debtor,  and  with  them  a  new  cautioner, 
e^grf^bar^,  ^®  cautioner  in  the  new  bond  is  entitled  to  a  total 
tton.  relief  against  the  first  cautioner,  at  whose  desire  he 

is  presumed  to  be  bound ;  (10.  Jtdy  1745,  MirrieJ) 
And  this  total  relief  against  the  first  cautioner  seems 
equitable,  though  he  should  not  be  a  party  to  the 
bond  of  corroboration ;  for  a  corroborative  secu- 
rity, in  which  he  has  no  concern,  ought  not  to  ad- 
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vantage  him,  by  throwing  part  of  his  cautionary  ^^^*  ^'  ^'^' 
obligation  upon  another ;  {Dab^  38.  60.)  Judicial 

28.  Cautionry  is  also  judicial,  as  in  a  suspen-  ^!^^' 
sion.  Cautioners  of  this  kind  got  free,  if  either  the 
charger  or  suspender  died  before  discussing  the  sus^  Cautioners 
pension,  till  Jd  5.  29.  Jan.  1650 :  And  even  after  pennon, 
that  act,  their  obligation  ceased,  if  the  decree  sus- 
pended had  been  turned  into  a  libel,  u  e,  sustained 
only  as  a  libel,  through  any  informality ;  though  the 
saspender  should  have  been  at  last  condemned  in 
paymenL  This  was  altered  by  Jet  S*  27.  Dec 
1709 ;  but  it  is  sufficient,  at  this  day,  to  loose  the 
cautioner,  that,  when  he  became  bound,  the  sus- 
pender had  good  reason  to  suspend,  e.  g.  if  the 
charger  had  at  that  period  no  title,  or  hod  not  then 
performed  hb  part,  though  these  grounds  of  suspen- 
sion should  be  afterwards  taken  off,  ( 1 )  The  derk 
to  the  bills,  whose  duty  it  is  to  receive  none  but  sol- 
vent cautioners,  usually  demanded  fof  his  security 
an  attestation  by  one  of  a  known  character,  of  the 
solvency  of  the  cautioner  offered :  These  attesters 
must,  by  the  last-quoted  act  of  sederunt,  bind  them- 
selves as  cautiotiers  for  the  cautioner  in  the  suspen- 
sion, and  so  are  liable  wbMiarie,  in  their  order, 
after  he  is  discussed  *.  (2)  In  all  maritime  causes, 
where  the  parties  are  frequently  foreigners,  the  de- 

*  Cautioners,  in  the  loodng  of  an  arrestment,  are  not  entitled 
to  die  benefit  of  dieciudon ;  JEomes'  Rem.  Dee.  49. 

0 

(1)  It  it  now  qinite  settled,  that  the  cautioner  in  a  suspension  is 
ooi  liberatied  by  the  oiieuiiiitaiica  of  the  decme  under  suspension 
being  turned  iato  a  libeL     See  IKK.  ▼.  Camtumtr,  §  a 

(8)  See  Diet  t.  Gii(6biMr,*F)ell  m  Mmmtik  Chmantmr^ 
Fblhier,  TraiUdea  (XttigatumSf  Part  ii.  chap.  6.  Pothier's  Tfwtise 
on  Obtigatioiis  has  bean  translated  bj  Bfr  Svans,  and  published 
vith  aotea  and  an  appendix,  in  two  volumes  8vo,  JLood.  1806. 

y2 
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III.  s.  sa  fender  must  give  caution  judkio  sisU  et  Judtcaimm 
Catitionen  solvi :  Such  cautioner  oets  free  by  the  death  of  the 
'J^^f^^  defender  before  sentence ;  (1)  (20.  Jan,  1680, 
Hodge) ;  but  he  continues  bound,  though  the  cause 


- .,    .-,-  should  be  carried  from  the  admiral  to  the  Court 

of  Session;  (16.  Nov.  1636,  SiewarL)    This  sort 
of  caution  is  only  to  be  exacted  in  causes  stricdjr 
maritime ;  (2)  {Ftw.  ColL  123.) 
Corrd  de.      29.  It  happens  frequently,  that  a  creditor  takes 
^^^        two  or  more  obligants  bound  to  him,  all  as  princi- 
pal debtors,  without  fidejussion.     Where  they  are 
so  bound,  for  the  performance  of  facts  that  are  in 
themselves  indivisible,  they  are  liable  each  for  the 
whole,  or  singuli  m  solidumj  {DirL  166.)   But  if  the 
obligation  be  for  a  sum  of  money,  they  are  only  li- 
able pro  rata ;  unless,  1.  Where  they  are  in  ex- 
press words  bound  conjunctly  and  severally,  or,  2. 
In  the  case  of  biUs  or  promissory-notes ;  (3)  ( IS. 
Nov.  1746,  EilioL)    One  of  several  obligants  of 
this  sort,  who  pays  the  whole  debt,  or  fulfils  the 
obligation,  is  entitled  to  a  proportional  relief  against 
the  rest;  in  such  manner,  that  the  loss  must,  in 
every  case,  fall  equally  upon  all  the  solvent  oUi- 
gants.  (4) 
latefwt  of      80.  Obligations  for  sums  of  money,  are  frequent- 
money.      Yy  accompanied  with  an  obligation*  for  the  annual- 
rent  or  interest  thereof.     Interest  {yuurtB)  is  the 
profit  due  by  the  debtor  of  a  sum  of  money,  to  the 
creditor,  for  the  use  of  it  The  canon  law  consider- 

(1)  WlwM  cmtkm  is  pmxi  jwHcaium  aehri,  the  death  of  liie  de. 
fender  doet  not  nliefcthe  cautioiicr ;  but  if  cftution  be  found  matky 
JMdieh  Mfi»  the  death,  which  renders  this  impracticable,  terminates 
*         the  obligation. 

(8)  See  DkL  ▼.  CauHojudieio  mti  tJjmHe&ttm  9ohL 

(3)  See  Did,  t.  SoUdtm  H  pro  raia,  $  IS.       (4)  ML  $  6»  7. 
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ed  the  taking  of  interest  as  unlawful,  because  mo-  m*  3-  ^• 
ney  yields  no  natural  fruits ;  but  the  law  of  Moses  Interest  of 
allowed  it  to  be  exacted  from  strangers;  {Lev.  xxv.  °^°^' 
36;  Deni.  xxiii.  19,  20.);  and  all  the  reformed  na- 
tions of  Europe  have  found  it  necessary,  after  the  lute  of 
example  of  the  Romans,  to  authorise  it,  at  certain  >ntercst. 
rates  fixed  by  statute.    Soon  after  the  Reformation, 
our  legal  intarest  was  fixed  at  the  rate  of  ten  per 
cent,  per  annum^  (1587,  c.  52.);  from  which  time  it 
has  been  gradually  reduced,  till  at  last,  (by  12.  Ann. 
eiat.  2.  c.  16,)  it  was  brought  to  five  per  cent,  and 
has  continued,  at  that  rate,  ever  since. 

31.  Interest  is  due,  either  by  law  or  by  paction,  interest 
It  is  due  by  law,  either  from  the  force  of  statute,  ^^^^ 
(under  which  may  be  included  acts  of  sederunt,)  or 
from  the  nature  of  the  transaction.     Bills  of  ex-  interest 
change,    (1681,    c.   20,)  and  inland  bills,  (1696,  ^^. 
c.  36  *,).  though  they  should  not  be  protested, 
{K.  15.)  carry  interest  from  their  date,  in  case  of 
not  acceptance ;   or  from  the  day  of  their  fall- 
ing due,  in  case  of  acceptance  and  not  payment. 
Where  a  bill  is  accepted,  which  bears  no  term  of 
payment,  or  which  is  payable  on  demand,  no  inte- 
rest is  due  till  demand  be  made  of  the  sum,  the  le- 
gal voucher  of  which  is  a  notarial  protest.  By  1621,  upon  de. 
c  20,  interest  is  due  by  a  debtor  after  denunciation  ^^^ 
for  all  the  sums  contained  in  the  diligence,  even  for 
that  part  which  is  made  up  of  interest.  -  Sums,  paid  "p^  ">»» 
by  cautioners  on  distress,  carry  interest,  by  Ad  S.  ^timen 
1.  Feb.  1610,  (see  Spots.  Pr.  p.  34^)  not  only  as  to  «*'»*«««t 
the  principal  sum  in  the  obligation,  but  as  to  the 
interest  paid  by  the  cautioner.     It  was  found  to  be 
sufficient  distress,  that  the  obligation  was  registered, 

•  Vide  FwrOamkaO,  Jubf  28.  1705. 
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III.  a  31.  though  no  charge  of  horning  had  been  used  there* 
Interest  upon  against  the  cautioner;  (24.  Jon.  1627,  Waudh 
factmL      ^^  *•)    Factors  named  by  the  Court  of  Session  are 

""* ""  liable  for  interest  by  a  special  act  of  sederunt :  (see 

IL  12.  §  28.) 
Intenstof  82.  It  arises  ex  lege,  or  from  the  nature  of  the 
of  lan^  transaction,  that  a  purchaser  in  a  sale  is  liable  in 
interest  for  the  price  of  the  lands  bought,  from  the 
term  of  bis  entry,  though  the  price  should  be  ar* 
rested  in  his  hands,  (17.  Feb.  1624,  Z)t^,}  or  though 
the  seller  should  not  be  able  to  deliver  to  him  a 
sufficient  progress  or  title  to  the  lands,  (28.  Jim. 
1663,  L.  Balnagown) ;  for  no  purchaser  can  in  equi- 
ty enjoy  the  fruits  of  the  lands,  while,  at  the  same 
time,  he  retains  the  interest  of  the  price :  But  law- 
ful consignation  of  the  price  made  by  a  purchaser, 
upon  the  refusal  of  the  persons  having  right  to  re- 
ceive it,  stops  the  currency  of  interest.  Where 
one  intermeddles  with  money  belonging  to  another 
which  carries  interest,  be  ought  to  restore  it  cum 
onmi  obventkme  et  causoj  and  is  therefore  liable  in 
the  interest  of  it,  as  being  truly  an  accessory  of  the 
subject  itself;  (22.  Dec.  1710,  L.  Drums  18.  FA. 
Interest      y^^a   Enkim.)    It  is  also  from  the  nature  of  the 

due  to  '    , 

meKbants,  transaction,  that  interest  is  in  certain  cases  allowed 

n^ors,  or  ^^  merchants  or  others,  in  name  of  damages^  (13. 

mimdamm.  Jan.  1787,  Aubrog^)  or  ex  moroj  {Fac.  CbIL  42.) 

And  the  obligation  upon  tutors  to  employ  the  mtm' 

mi  pupUlares  upon  interest  after  certain  periods, 

(I.  7.  §  12.)  may  be  derived  from  the  same  source. 

by^ipieM       ^^*  Int^J^^t  *s  <Joe  by  express  paction,  where 

paction ;     there  is  a  clause  in  a  bond  or  obligation,  by  which 

money  is  made  to  carry  interest.    An  obligation  is 

"  Fac.  CclL  ix.  245. 
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oot  lawfal,  where  it  is  agreed  on  that  the  yearly  Hl*^  3S. 
interest  of  the  sum  lent,  if  it  should  not  be  paid  Intctotby 
punctually  as  it  falls  due,  shall  be  accumulated  into  ^^ . 
a  principal  sum  bearing  interest ;  but  an  obliga*  --«-~--~^ 
tion  may  be  lawfully  granted,  not  only  for  the  sum 
truly  lent,  but  for  the  interest  to  the  day  at  which 
the  obligation  is  made  payable,  ( 162 1,  c*  28, )  where- 
by the  intermediate  interest  is  accumulated  into  a 
principal  sum  from  the  term  of  payment  (1)     In-  by  tacit 
terest  may  be  also  due  by  implied  paction.    Thus,  ^*^^' 
where  interest  upon  a  debt  is,  by  a  letter,  promised 
for  time  past,  such  promise  implies  a  paction  for  in* 
terest  as  long  as  the  debt  remains  unpaid ;  thus,  al- 
so, the  use  of  payment  of  interest  presumes  a  pac- 
tion ;  (Dtr/.  408.);  and,  when  interest  is  expressed 
for  one  term,  it  is  presumed  to  be  bargained  for  till 
payment;  (2)  (13.  Jan.  1669,  Hume.) 

84.  The  subject-matter  ofall  obligations  consists  General 
either  of  things  or  of  facts.    Things  exempted  from  ^^^^ 
commerce  cannot  be  the  subject  of  obligation ;  (II.  1.  ^<»^ 
2.  ei  geg,)    One  cannot  be  obliged  to  the  perform-  impostibie 
Mice  of  a  fact  naturally  impossible ;  nor  of  a  fact  *^'K»*'<>"'- 
in  itself  immoral;  for  that  is  also,  in  the  judgment 
of  law,  impossible;  {L  1.5.  de  cond.  insi.)    Bargains 
relating  to  the  succession  of  a  person  yet  alive  were 
reprobated  by  the  Roman  law,  as  conira  bonos  mo- 
res;  {L  61.  de  V.  O.);  but  are  allowed  by  our  prac- 
tice ;  (3)  {F.  29.  Jufy  1708,  Bag.)   Since  impossible 
obligations  are  null,  no  penalty  or  damage  can  be 
incurred  for  non-performance ;  but  it  is  otherwise 
if  the  fact  be  in  itself  possible,  though  not  in  the 

(1)  See  aa  to  compound  interesti  Conyn  on  Usury,  p.  146. 
(8)  See  Did.  Y.'AnmuHrmi. 

(8)  See  as  to  Pachtm  miper  hmrediiaie  viventit,  Diet,  y.  Pachm 
iOkihmfi  7. 
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in.  a  34. 

Obliga- 
tions to 
which  con- 
ditions are 
adjected, 
either  im- 
possible, 


mmmsm0i0>0>0>^ 


or  unfa- 
vourable. 


Potesta- 
tive con- 
ditions. 

Imple- 
ment in 
contracts 
must  be 
mutual. 


Donation ; 


debtor's  power;   in  which  case  the  rule  obtains, 
locum  facti  imprmstabUis  subU  dammum  et  intereue. 

35.  An  obligation,  to  which  a  condition  is  ad- 
jected, either  naturally  or  morally  impossible,  is  in 
the  general  case  null ;  for  the  parties  are  presumed 
not  to  have  been  serious.  But  such  obligation  is 
valid,  and  the  condition  thereof  held  pro  non  scrip- 
to,  1.  In  testaments ;  2.  In  obligations  to  the  per- 
formance of  which  the  granter  lies  under  a  natural 
tie ;  as  in  bonds  of  provision  to  a  child.  Where 
an  obligation  is  granted  under  a  condition,  lawful, 
but  unfavourable,  e.  g»  that  the  creditor  shall  not 
marry  without  the  consent  of  certain  friends,  no 
more  weight  is  given  to  the  condition  than  the 
judge  thinks  reasonable,  ( 1 )  whether  the  obligant  lay 
under  a  natural  tie  to  oblige  himself,  {F.  20.  Jitfy 
1688,  Pringle^)  or  not,  {Hume^  March  1682,  Ford.) 
A  condition,  which  is,  in  some  degree,  in  the  power 
of  the  creditor  himself,  is  held  as  fulfilled,  if  he  has 
done  all  he  could  to  fulfil  it ;  (/•  IL  cfe  cond*  tiul.) 
Implement  or  performance  cannot  be  demanded  in 
a  mutual  contract,  by  that  pmrty  who  himself  de- 
clines, or  cannot  fulfil,  the  counterpart.  Thus,  a 
husband  becoming  bankrupt  cannot  demand,  nor  ^ 
can  any  of  his  creditors  ai&ct,  the  wife's  tocher,  till 
her  provisions  contained  in  the  marriage-articles  be 
secured  to  her;  (2)  (9.  June  1738,  Cred.  o/fVataon.) 

36.  Donation,  so  long  as  the  subject  is  not  de- 
livered to  the  donee,  may  be  justly  ranked  among 


(1)  Tliis  doctrine  is  very  doubtfuL  It  is  rather  tboii^t  that 
lawful  conditions  must,  in  all  cases*  receive  full  effect,  according  to 
their  iair  meaning  and  intention. 

(2)  See  Diet,  v,  Conditum*  With  n^ard  to  the  conditions  by 
^-hich  obligations  may  be  suspended  or  modified,  see  Pothier, 
Trait6  dea  Offligatwns,  Part  I.  Chap.  3. 
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obligations ;  and  it  is  that  obligation  which  arises  ill.  3.36. 
from  the  mere  good  will  and  liberality  of  the  grant-  DonatioD, 
er.    Donations  imply  no  warrandice  but  from  the  ^^J[^ 
future  facts  of  the  donor.    They  are  hardly  revok-  -— — -— 
able  by  our  law  for  ingratitude,  though  it  should  be 
of  the  grossest  kind.     Those  betwixt  man  and  wife 
are  revokable  by  the  donor,  even  after  the  death  of 
the  donee;  but  remuneratory  grants,  not  being 
truly  donations,  cannot  be  so  revoked ;  (I.  6.  $  18.) 
That  special  sort  of  donation,  which  is  constituted 
verbally,  is  called  a  promise;  (III.  2.  §  1.)   The  Ro-  Bat^fici. 
man  law  entitled  all  donors  to  the  ben/^udum  com* 
peteHiuBf  in  virtue  of  which  they  might  retain  such 
part  of  the  donation  as  was  necessary  for  their  own 
subsistence.   Our  law  allows  this  benefit  to  fathers,  to  whom 
with  respect  to  the  provisions  granted  to  their  chil-  ^^^^P"®" 
dren ;  (21.  Feb»  1745,  BunHnJ  ;  and  to  grandfa- 
thers,  which  is  a  natural  consequence  of  children's 
obligation  to  aliment  their  indigent  parents,  but  to 
no  collateral  relation,  not  even  to  brothers  *. 

37.  Donations,  made  in  contemplation  of  death,  Iknuaio 
or  mortis  causa,  are  of  the  nature  of  legacies,  and  "^^ 
like  them  revokable ;  consequently,  not  being  ef- 
fectual in  the  grantor's  life,  they  cannot  compete 

with  any  of  his  creditors,  not  even  with  those  whose 
debts  were  contracted  after  the  donation.  They 
are  understood  to  be  given  from  a  personal  regard 
to  the  donee,  and  therefore  fall  by  his  predecease. 
No  deed,  after  delivery,  is  to  be  presumed  a  dona- 
tio mortis  causa ;  for  revocation  is  excluded  by  de- 
livery, (1) 

38.  Deeds  are  not  presumed,  tn  dubioj  to  be  do-  Donation 
nations.     Hence,  a  deed,  by  a  debtor  to  his  credi-  g^^^^^" 

dubio, 
*  SeeinZip.  67. 

(1)  See  DkL  ▼•  Dmwtio  mortis  cuaamr 
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1 11.^.  3a  tor,  if  donation  be  not  expressed,  is  presumed  to 
DoDAtion    be  granted  in  security  or  satisfaction  of  the  debt ; 
•umed^  but  bonds  of  provision  to  children  are,  from  the 
dubio.        presumption  of  paternal  affection,  construed  to  be 
intended  as  an  additional  patrimony :  Yet  a  tocher, 
given  to  a  daughter  in  her  marriage-contract,  is 
presumed  to  be  in  satisfaction  of  all  former  bonds 
add  debts;  {P.  Falc.  107);  because marriage^con- 
tracts  usually  contain  the  whole  provisions  in  fa- 
in what     vour  of  the  bride.     One  who  aliments  a  person 


CMM  u  lY^^i  ,s  eome  of  aire,  without  an  express  paction  for 
pransMd  board,  IS  presumed  to  have  entertained  him  as  a 
m  dona-      friend,  unless  in  the  case  of  those  who  earn  their 

tion. 

living  by  the  entertainment  or  board  of  strangers, 
{Br.  106.):  But  alimony  given  to  minors,  who  can- 
not bargain  for  themselves,  is  not  accounted  a  do- 
nation ;  except  either  where  it  is  presumed,  from 
the  near  relation  of  the  person  alimenting,  that  it 
was  given  ex  pietate  ;  or  where  the  minor  had  a  fa- 
ther or  curators,  with  whom  a  bargain  might  have 
been  made;  (1)  (21.  My  1665,  L.  hudqifhaink ; 
II.  June  1680,  Gordon  contra  Lesly.) 


TIT.  IV. 

OF  THE  DISSOLUTION  OR  EXTINCTION  OF  OBLI- 
GATIONS. 

ft 

ObUga.  Obligations  may  be  dissolved  by  ptsrfinmumce  ox 
^^^\  implementj — comentf  —  campensaiianj  —  not^aliew, — 
by  impie.  and  con/ktsion.  1 .  By  specifical  performance :  Thus, 
ment, «.  g.  ^^  obligation  for  a  sum  of  money  is  extinguished  by 

(1)  See  Diet  ▼.  Prumptumf  Div.  III. 
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payment.  The  creditor  is  not  obliged  to  accept  m.  4.  I. 
of  payment  by  parts,  unless  where  the  sum  is  pay-  indefinite 
able  by  different  divisions.  If  a  debton  in  two  or  P*y"^°^ 
more  separate  bonds  to  the  same  creditor,  bad 
made  an  indefinite  payment,  without  ascribing  it 
at  the  time  to  any  one  of  the  obligations,  the  pay- 
ment was,  by  the  Roman  law,  to  be  applied  by  the 
creditor  as  the  debtor  himself  would  have  done, 
(/•  1.  de  sobtL) ;  and,  consequently,  to  that  debt 
which  bore  hardest  upon  him,  or  to  which  a  pe- 
nalty was  adjected ;  (/.  S.  4. 5.  eod.  /.)  By  our  law, 
which  shows  a  more  equal  regard  to  the  interest  of 
the  creditor  and  debtor,  indefinite  payments  are 
applied,  1.  To  interest,  or  to  sums  not  bearing  in- 
terest, {K.  5.)  2.  To  the  sums  that  are  least  secured, 
if  the  debtor  thereby  incurs  no  rigorous  penalty; 
{Jan.  1744,  Pateraon.)  But,  3.  If  this  application 
be  penal  on  the  debtor,  e»  g.  by  suffering  the  legal 
of  an  adjudication  to  expire,  the  payment  will  be 
so  applied  as  to  save  the  debtor  from  that  forfei- 
ture. Where  one  of  the  debts  is  secured  by  a  cau- 
tioner, the  other  not,  the  application  is  to  be  so 
made,  cateris  paribui^  that  both  creditor  and  cau- 
tioner may  have  equal  justice  done  to  them;  (1) 
{K.  58.) 

2.  Payment  made  by  the  debtor  upon  a  mistake  Payment 
in  fact,  to  one  whom  he  believed,  upon  probable  ^^ 
grounds,  to  have  the  right  of  receiving  payment, 
extinguishes  the  obligation ;  t.  g*  payment  to  one 
who  had  been  the  creditor's  factor,  but  whose  fac- 
tory was  recalled,  without  intimation  to  the  debt- 
or ;  or  payment  of  rent  by  a  tenant  to  the  land- 
lord from  whom  he  had  the  lease,  though  such 


(1)  See  Did,  r.  IndefiniU  Payment, 
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1 11.^  2,  landlord  has  been,  before  the  payment,  divested  in 
Payment    iavour  of  a  sinffular  successor :  But  payment  made 
*^    to  one  to  whom  the  law  denies  the  power  of  recei- 


****>*>*»*■  >  » imm0^>0 


ving  it,  has  not  this  effect ;  as  if  a  debtor,  seized  by 
letters  of  caption,  should  make  payment  to  the  mes- 
senger; for  ignoraniia  jtaris  neminem  excusoL  (1) 
In  all  debts,  the  debtor,  if  he  be  not  interpelled, 
may  safely  pay  before  the  term,  (sxcept  in  tack-du- 
ties or  feu-duties,  the  payment  whereof,  before  the 
terms  at  which  they  are  made  payable,  is  construed 
to  be  collusive,  in  a  question  with  a  creditor  of  the 
landlord  or  superior ;  (2)  (28.  Feb.  1628,  L.  Ltm- 
chqpe*)     Payment  is  in  (btbio  presumed,  by  the 
voucher  of  the  debt  being  in  the  hands  of  the  debt- 
or ;    chiroffraphum  apud  debUorem  repertum^  prt^- 
sumiiur  9oluium.  (3) 
ExtiDction      3.  Obligations  are  extinguishable  by  the  consent 
Uom  b^   ^^  ^^  creditor,  who,  without  full  implement,  or 
the  credi.    eveu  any  implement,  may  renounce  the  right  con- 
toT^«  con-    gjj^^jgj  jjj  j^jg  ^j^jj  favour.   Though  a  discbarge  or 

acquittance,  granted  by  one  whom  the  debtor  bona 
fidt  took  for  the  creditor,  but  who  was  not,  ex- 
tinguishes the  obligation,  if  the  satisfaction  made 
by  the  debtor  was  real ;  yet,  where  it  is  imaginary, 
the  discharge  will  not  screen  him   from  paying 
to  the  true  creditor  the  debt  that  he  had  made  no 
prior  satisfaction  for;  {org.  14.  Dec.  1661,  Humei^ 
Discharges  In  all  debts  which  are  constituted  by  writing,  the 
dllinidons  extinction,  whether  it  be  by  specifical  performance, 
murt  be  in  or  bare  consent,  must  be  proved,  either  by  the  oath 
witing.      ^^  ^^  creditor,  or  by  a  discharge  in  writing ;  and 

(1)  Sec  Diicf.- ▼.  ^ona  >Sdle  payment 

(2)  Sec  Bki.  V.  Pajftmni  befbr^umd, 

(3)  Sec  Diet,  v.  Pmumptum,  Div.  II. 
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the  same  solemnities  which  law  requires  in  the  ob-  m*  4^*  & 
ligation  are  necessary  in  the  discharge :  But  where  The  credi- 
payment  is  made,  not  by  the  debtor  himself  but  J^^^**^ 
by  the  creditor's  intromission  with  the  rents  of  the  with  rents 
debtor's  estate,  or  by  delivery  to  him  of  goods  in  ^^j,y 
name  of  the  debtor,  such  delivery  or  intromission,  witne«J 
heingjadij  may  be  proved  by  witnesses,  though  the   " 
debt  should  have  been  not  only  constituted  by  wri- 
ting, but  made  real  on  the  debtor's  lands  hy  adju- 
dication (1) 

4.  A  discharge,  though  it  should  be  general,  of  Geneni 
all  that  the  granter  can  demand,  extends  not  to     ^  ''^^' 
debts  of  an  uncommon  kind,  which  are  not  presu- 
med to  have  been  under  the  granter's  eye ;  as  obli- 
gations of  warrandice  not  yet  incurred,  or  of  relief 
of  debts  not  yet  paid  to  the  creditor,  (23.  Jan*  1678, 
CampbeUj)  or  for  performing  special  facts,  (19.  Ni3v. 
1680,  Dalffemo.)    A  general  clause  subjoined  to 
the  discharge  of  a  special  debt,  comprehends  all 
debts  of  the  same  sort  with  that  which  is  specially 
discharged,   though   they  should  be  for  greater 
sums ;  (29.  June  1705,  Chappd) ;  but  does  not  ex- 
tend to  debts  of  a  different  S9rt,  for  the  granter  is 
presumed  not  to  have  bad  these  in  view.  (2)     This 
doctrine  applies  also  to  general  assignations.  (3)  In  Consecu- 
aanual  payments,  as  of  rents,  feu-duties,  interest,  ^^^ 
&c.  three  consecutive  discharges  by  the  creditor  of  of  three 
the  yearly  or  termly  duties,  presume  the  payment  ^|^  f^ 
of  all  precedings.     Two  discharges  by  the  ances-  ^^"^^^ 
tor  and  the  third  by  the  heir  do  not  infer  this  pre- 
sumption, if  the  heir  was  ignorant  of  the  ancestor's 


(1)  See  Dkt.  ▼.  Prw^,  Di?.  I.  §  4^ 
(8)  See  Dice.  y.  Gfnervrf  DueAarye. 
(3)  See  DitiU  ▼.  Genera/  Atrigwitwn, 
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III.  4.  4.  discharges ;  (Dalr.  21.)  And  discharges  by  an  ad- 
Oenertti  ministrator,  as  a  factor,  tutor,  &c.  presume  only  the 
dischargeg.  pgym^n^  ^f  ^u  preceding  duties  incurred  during 

his  administration.  This  presumption  arises  from 
repeating  the  discharges  thrice  successively  ;  and 
so  does  not  hold  in  the  case  of  two  discharge:^ 
though  they  should  include  the  duties  of  three  or 
more  terms.  (1) 
Extinction  5*  Where  the  same  person  is  both  creditor  and 
by  cxnn-      debtor  to  another,  the  mutual  obliiratioDs.  if  thev 

pensation ;  ..         .  i.    j  . 

are  tor  equal  sums,  are  extinguished  by  compensa- 
tion ;  if  for  unequal,  still  the  lesser  obligation  is 
extinguished,  and  the  greater  diminished,  as  far  as 
the  concourse  of  debt  and  credit  goes.     Compen- 
sation was  not  received  with  us,  but  by  way  of  ac- 
tion, till  1592,  c.  141,  which  first  admitted  com- 
It  does  not  pensatiou  by  way  of  exception.     It  had,  by  the^ 
^^jitre      novum  of  the  Romans,  its  effect  ipsojure^  (/.  lift.  C 
by  our        jg  compens.) :  and  consequently  was  drawn  back  to 
the  period  of  concourse,  and  had  its  operation  from 
the  necessity  of  law,  without  regard  to  the  intend- 
ment of  parties ;  but  the  chief  effects  given  to  it  by 
our  law  begin  from  the  period  of  pleading  it  in 
judgment.     Hence,  compensation  was  not  sustain- 
ed upon  a  debt  prescribed  at  pleading  it,  though  it 
was  subsisting  at  the  time  of  concourse ;  (£.  17.) 
Hence,  also,  one  was  allowed  to  plead  compensa- 
tion on  that  debt  of  the  two  that  was  worst  secured, 
though  the  first  concourse  was  made  by  the  other ; 
yetititopt  (^^*  ^^'   1738,  Sir  W.  Maxwell;  see  also  Fac. 
the  cur-      CW/.  85.)     Yet  we  have,  from  equity,  given  this  ef- 
li^l^t.      feet -to  compensation,  that  it  stops  the  currency  of 


(I)  SeeDtcl.  ▼.  PnsttmptwH,  lytr.  II.  $  1?. 
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interest  on  both  sides,  downwards  from  the  time  of  Uh^  s. 
concoarse.  Requi. 

6.  To  found  compensation,  1.  Each  of  the  par-  ^J^. 
ties  must  be  debtor  and  creditor  at  the  same  time  :  saUon. 
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A  debtor,  therefore,  cannot  plead  compensation 
against  his  creditor's  assignee  upon  a  debt  due  by 
the  cedent,  which  the  person  compensating  had  not 
acquired  till  the  assignee's  right  was  completed  by 
intimaticm ;  {LHrL  8.)  2.  Each  of  them  must  be 
debtor  and  creditor  in  his  own  right.  Hence  a 
tutor  cannot  compensate  a  debt  properly  due  by 
himself,  with  a  sum  for  which  he  is  creditor  tuiorio 
nomme*  8.  The  mutual  debts  must  be  of  the  same  The  debts 
quality :  Hence,  a  sum  of  money  cannot  be  com-  JJ^^^^***^ 
pensated  with  a  quantity  of  corns ;  because,  till  the  quality, 
prices  are  fixed  at  which  the  corns  are  to  be  con- 
verted into  money,  the  two  debts  are  incommensu- 
rable: Hende,  also,  a  debt  already  payable,  on 
which  the  creditor  may  have  immediate  execution, 
cannot,  in  strictness,  be  compensated  with  a  debt, 
the  term  of  payment  whereof  is  not  yet  come.  By 
a  similar  rule  a  moveable  sum  cannot  be  ccxnpen- 
sated  with  an  heititable  debt  in  the  old  form,  bear- 
ing requisition ;  because,  before  requisition,  the 
estate  burdened  is  debtor  more  properly  than  the 
proprietor;  (12.  Nov.  1675,  Hume.) 

7.  Lastly,   compensation  cannot  be  admitted  and  clearly 
where  the  mutual  debts  are  not  clearly  ascertain-  2l"*""" 
ed,  either  by  a  written  obligation,  the  sentence  of 
a  judge,  or  the  oath  of  a  party.     Where  this  re-' 
quires  but  a  short  discussion,  sentence  for  the  pur- 
suer is  delayed  for  some  time,  ex  aqmtattej  that  the 
defender  may  make  good  his  ground  of  compensa- 
tion, according  to  the  rule,  quod  siatim  liquidari 
poUstj  pro  jean  liquido  habetur ;  (31 ,  Julp  1707,  Mac- 
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III.^  7.  douoL)    Where  a  debt  for  fungibles  is  ascertaineJ 
Compen-    in  money  by  the  sentence  of  a  judge,  the  compen- 
"  ^"^        sation  can  have  no  effect  farther  back  than  the  li- 
quidation ;  because^  before  sentence,  the  debts  were 
incommensurable.    But  where  a  debt  for  a  sum  of 
money  is,  in  the  course  of  a  suit,  constituted  by  the 
oath  of  the  debtor,  the  compensation,  after  it  is  ad* 
mitted  by  the  judge,  operates  retro^  in  so  far  as 
concerns  the  currency  of  interest,  to  the  time  that, 
by  the  party's  acknowledgment,  the  debt  became 
due ;  for  in  this  case,  the  debtor's  oath  is  not  what 
creates  the  debt,  or  makes  it  Ikpiid ;  it  only  de- 
clares that  such  a  liquid  sum  was  truly  due  befoce ; 
CfMnfea.    {^*  J^'  1675,  fVatwn.)    By  the  aboveHjuoted  ata- 
sAtion  is     tute,  159S,  compensation  cannot  be  offered  after 
ted  after     depree,  either  by  way  of  suspension  or  reduction ; 
decree.       \y^i  {f  [^  jg  pleaded  once,  and  unjustly  repelled,  it 
may  be  again  insisted  on,  either  by  suspension  or 
reduction.    Decrees  in  absence  are  not  decrees  in 
the  sense  of  this  act,  whether  they  are  pronounced 
by  an  inferior  judge,  {IS.  June  1662^  K  Marishalj) 
or  even  by  the  Court  of  Session,  if  they  be  after- 
wards turned  into  a  libel.  (1)    (See  25.  July  1676^ 
JVnghi). 
Retention.      ^'  ^^^  right  of  retention,  which  bears  a  near  re- 
semblance to  compensation,  is  chiefly  competent, 
where  the  mutual  debts,  not  being  liquid,  cannot 
be  the  ground  of  compensation ;  and  it  is  some- 
times admitted  ex  ttquitaief  in  liquid  debts,  where 
compensation  is  excluded  by  statute.  Thus,  though 
compensation  cannot  be  pleaded  after  decree,  ei- 
ther against  a  creditor  or  his  assignee^  yet,  if  the 
original  creditor  should  become  bankrupt,  the  debt- 


(l)  Sec  Diet,  ▼.  Gm^MfiMhcM,— *Beirs  CctmaiaritSt  II.  199. 
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or,  eveu  after  deoree^  ittay  retain  agaiAst  the  assig-  l<<-  ^  9. 
nee,  liH  he  ghrei  secnrHy  fcfr  s^lsfy ing  the  debt-  wiat  oe 
ofB  cldirrt  flgfirtAst  the  ecrdent;  (18. 2%6. 1730,  Mae-  ^"^ 
Ac^eil^)   This  right  is  frequently  founded  in  the  ex-  jeets  €f 
pense  dkhnrsed,  oi^  wMk  employed  oik  the  subject  '**^'^' 
t^tainedj  and  so  arises  horn  the  nnftiuA  obligiitions 
ineanibiaM  M  the  pttrties;  ^.  jf.  retention  by  a  wri- 
ter of  the  wrMbp  belonging  ta  his  eli^t,  till  pay- 
mcfnt  6f  h^  aeoMnt ;  or  retentkm  by  a  tradesman     ^ 
of  any  pksie  of  i^orkf  tHl  payment  of  the  snm  ex- 
pended on  it,  or  the  price  of  the  workmanship  *•  (1) 
Bttt  reietnion  may  be  snststtnedj  tfaoi^h  the  debt 
dine  W  him  who  daims  it  does  not  arise  from  tlie 
natnre  of  the  oMigpftion  by  which  he  is  debtor. 
Thn^  a  fflfctor  on  a  land  estate  may  retam  the 
sunts  leiiei  by  him  in  consequence  of  his  factory^ 
not  only  till  he  be  paid  of  the  disbursements  made 
on  ooctf^on  of  such  esttft^  bat  also  till  he  be  dis- 
charged from  the  separate  engi^ements  he  may 
hate  entered  into  on  his  constituent's  account; 
and  that,  notwithstanding  any  diligence  that  may 
ber  used  by  Ae  cleditors  of  the  oonstitnent,  to  af- 
fect ftie  balance  due  by  die  factor  to  the  common 
debknr;  (2)  {N^.  1729,  <StoriL) 

9.  Obligations  are  dissolved  by  notation,  where-  Eztinction 
by  one  obKgation  is  changed  into  another,  without  ^  ^^^^ 
changing  either  the  debtor  or  creditor.     The  first 
obfigatiOtt  being  fliereby  extinguished,  the  caution- 
ers in  it  are  loosed,  and  all  its  consequences  dis- 
charged ;  so  that  the  debtor  remains  bound  only 

•  But  ftfr  no  othler  d^  Foe.  CoB.  is.  16& 

(irSee  Diet  ▼.  Mutual  CotUracL 

(?)  S^Diet.  T.  C<m^}aiiiai(m'Eeligfdum,'^B^\*s  Conmattant^^ 
II.  »7. 
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III.  4.  9.  by  the  last  As  a  creditor,  to  whom  a  ri^t  is  once 
Noratiim  constituted,  ought  not  to  lose  it  by  implication,  no- 
"^P*^  vation  is  not  easily  presumed,  and  the  new  obliga- 

tion  is  construed  to  be  merely  corroborative  of  the 

old  ;  but  where  the  second  obligation  expressly 
Eztiiiction  bears  to  be  in  satisfaction  of  the  first,  these  words 
^ .  ^^^  must  necessarily  be  explained  intomwo^ioii ;  (6.  Dec. 
1632,  ChisholnL)    Where  the  creditor  accepte  of  a 
new  debtor,  in  place  of  the  former  who  is  dis* 
charged,  this  method  of  extinction  is  called  ddego' 
tion.{\) 
bycoofu-         10.    Obligations  are    extinguished  oof{/itnciiK^ 
^^'  where  the  debt  and  credit  meet  in  the  same  per- 

son, either  by  succession  or  singular  title,  e.g.  when 
the  debtor  succeeds  to  the  creditor,  or  the  creditor 
to  the  debtor,  or  a  stranger  to  both,  {L  21.  $  1.  ife 
How  hx  it  liber,  leg.) ;  for  one  cannot  be  debtor  to  himself.    If 
takes  place  j^g  ^^  whom  the  riffht  of  the  creditor  devolves  was 

when  toe  . 

right  de-  only  liable  as  cautioner,  the  accessory  obligation 
wives  on    |g  extinffuished ;  because  the  debtor  and  creditor 

tne  cau-  ^ 

tioner.  therein  come  to  be  the  same  person  ;  but  the  prin- 
cipal  obligation  against  the  proper  debtor  subsists. 
And,  by  the  same  reason,  though  it  be  true  that  an 
heir  is  liable,  in  sua  ordine^  for  his  ancestor's  move- 
able debts ;  yet  a  moveable  debt,  due  to  one  who 
afterwards  succeeds  as  heir  to  the  debtor,  is  not 
extinguished  can^kisione^  but  subsists  against  the 
executor,  who  is  primarily  liable  in  that  sort  of 
debts ;  (III.  9.  §  28.)  Debts  or  adjudications  pur- 
chased by  an  apparent  heir,  affecting  the  estate  of 
the  ancestor,  are  not  extinguished  confaswne  ,•  for 
the  heir,  while  he  is  not  entered,  does  not  repre- 

(1)  See  Diet,  ▼.  lrmovaHon,'-^Pregumptkmt  Div.  IV^^DtUor 
and  CreditoTf  §  5. 
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sent  the  debtor,  nor  fill  his  place.     And  though  '^^  ^  ^^' 
possession  upon  such  rights  subjects  hiu^  to  a  pas-  Exdiiction 
sive  title,  (III.  8.  §  39.),  yet  that  statutory  penalty  ^^^^^ 
was  enacted  merely  in  favour  of  creditors,  but  does  in  debts 
not  create  a  prc^r  representation,  nor  annul  the  by'i^**^ 
diligences  so  acquired ;  which  therefore  are  eifec-  debtor's 
tual  to  singular  successors ;  {K»  10^.)  If  the  succes-  h«>!""* 
sion,  from  which  the  confimo  arises,  happens  after- 
wards to  be  divided,  so  as  the  debtor  and  creditor 
come  again  to  be  different  persons,  the  amfkaio 
does  not  produce  an  extinction,  but  only  a  tempo- 
rary suspension,  of  the  debt ;  {St.  1. 18.  §  9.)  Hence 
an  assignation  in  fiivour  of  an  heir  of  tailzie,  and 
bis  heirs  whatsoever,  of  a  debt  affecting  the  entail- 
ed estate,  suspends  the  debt  only  during  the  life  of 
such  heir ;  but  it  may  revive  after  his  death,  in  the 
person  of  his  heir  at  law,  against  the  heir  of  tail- 
zie. (1) 


TIT.  V. 


OF  ASSIGNATIONS. 


HsRJTAJBix  rights,  when  they  are  clothed  with  in-  ^•'^.•"^ 
feftment,  are  transmitted  hy  dispasiiion,  which  is  a  ted,  either 
writing  containing  procuratory  of  resignation  and  ^^  ^*p<^*- 
precept  of  seisin ;  but  those  which  either  require 
no  sebin,  as  servitudes,  patronages,  reversions,  &c. 
or  on  which  seisin  has  not  actually  followed  (as  to 
which,  see  II.  7.  §  13.),    and  also  all  moveable 
rights,  are  transmissible  by  simpk  aasignaiion.     He  So^*^*^ 
who  grants  the  assignation  is  called  the  cedent,  and 


(1)  Sm  Dirt.  ▼.  Confitiio. 
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III.  5.  I.  be  who  receives,  it^  the  aeeignee  or  ceesUmaty.    If 
RigiiH       the  assignee  eonreys  his  rigljt  to  a  third  peraoiH  it 
^"^^  is  called  a  trmdatian;  and  if  he  assigns  it  baek  to 
tion^         the  cedent^  a  retraoemon.   Certain  rights  are,  from 
^^f^^        the  uses  to  which  they  are  destined,  incapable  of 
right* sr*   transmission;  as  alimentary  rights:  Others  can-> 
l^eT"^  not  be  assigned  by  the  person  vested  in  them,  with- 
out special  powers  giren  to  him ;  as  tack%  (II«  6. 
$  ISy)  reversions,  (II.  8.  $  4,)  &c. :  The  transmia- 
sion  of  a  thhrd  sort  is  not  presumed  to  be  intended, 
without  an  express  conv^ance  i  as  of  pari^hemal 
goods^  which  are  so  proper  to  the  wile,  that  a  ge* 
neral  assignation  by  her  to  her  husband  of  all  that 
did  or  i^ould  belong  to  her  at  h^  decease  docsi 
not  comprdiend  them ;  {Dee.  1788,  PaUm.)  A  life- 
rent right  is,  by  its  nature,  incapable  of  a  proper 
transmission ;  but  its  profits  may  be  ass^ed  while 
it  subsists;  (IL  9.  $  24.) 
Intimation      2.  Assignations  must  not  only  be  delivered  to 
tions.         the  assignee,  {Hare.  113,)  but  intimated  by  him  to 
the  debtor.    Intimations  have  been  probably  first 
introduced  merely  as  an  interpellation  or  prohibi- 
tion to  the  debtor,  that  be  should  not  pay  to  the  ori- 
ginal creditor:  But  they  came  afterwards  to  be 
conudered  as  likewise  necessary  for  completing  Hat 
conveyaaccv  (d8»  Jan.  1688,  WaBaoe)  ;  insomncii 
that,  in  a  competition  between  two  ass^nations, 
the  last^  tf  first  hitimsiled,  is  preferred.    Hence^ 
if  we  shall  suppose  a  debt  assigned  to  one  who 
has  neglected  to  intinate  his  right  during  the  ce^ 
dent's  Iffe^  any  pe»on  who  sImII,  upon  the  ce- 
dent's death,  eonfirm  the  debt  assigned,  as  exectf- 
tor  creditor  to  the  deceased,  is  preferable  to  such 
assignee. 

3.  Though  regular  intimation  to  Uie  debtor  is 
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made  by  an  instrument,  taken  in  the  hands  of  a  III.  5.  & 
notary  by  the  assignee  or  his  procurator ;  yet  the  wjua  nod- 
law  ^mits  equipoUences,  tehere  the  notice  of  the  ^^<»  ^ 
assignment  given  to  the  debtor  is  equally  strong,  to  tntiiiia. 
Thus,  a  charge  upon  letters  of  hominir  at  the  as-  *'°°' 
signee's  instance^  or  suit  brought  by  him  against  iVocess  or 
the  debt|>rf  supplies  the  want  of  intimation ;  these  ^'S^.i'y 
being  judicial  acts,  which  expose  the  conveyance  to  nee  totL 
the  eyes  both  of  the  judge  anil  of  the  debtor;  or  the  ^^^' 
debtor's  promise  of  payment  by  writing  to  the  as- 
signee»  because  that  is  in  effisct  a  corroboradng  of 
the  original  debt*    The  asognee's  possession  of  Fb«se»ion 
the  right,  by  entering  into  payment  of  the  rents  or  MricoM, 
interest^  is  also  equal  to  an  intimation ;  for  it  im* 
ports,  not  only  notice  to  the  debtor,  but  his  actual 
compliance.    Thus,  an  assignation  o£  a  tack,  or  of 
the  rents  and  profits  of  lands,  is  perfected  by  the 
asatgnee's  possessing  the  ground^  or  levying  the 
rente;  and  the  assignation  of  a  bond,  by  the  debt- 
er'a  payment  of  interest  to  the  assignee.    Assigna"*  Regiatr*. 
tions  to  assignable  reversions  are  completed  by  |^^|^,^^ 
their  registration  in  the  register  of  reversions,  which  m  tht 
was  instituted  for  the  spedal  purpose  of  publishing  ^^^^ 
such  rights  with  their  conveyances;  (5.  Dec.  166S, 
Beff);  but  the  registrati(^  of  assignments  of  person- 
al rights,  as  bonds,  contracts,  fitc  does  not  supply 
the  want  of  intimation ;  because,  as  to  these,  our 
records  were  not  intended  for  publication,  but 
merely  for  conservation  and  diligence.     The  debt- 
or's private  knowledge  of  the  assignment  is  not  sus- 
tained as  ttitimatioo,  (14.  Marck  1626,  L.  WtOnr^ 
raxo^  since  it  imports  neither  publication  nor  pos- 
session on  the  part  of  the  assignee  *. 

•  See  BvA.  iu.  p.  47. 
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III.  5.  4t.   .    4.  Certain  conveyances  need  no  intimation.     1. 

In  what     Indorsations  of  bills  of  exchange ;  for  these  are  not 

T^^h^  to.be  fettered  with  forms,  introduced  by  the  laws 

not  neoes.  of  particular  states.     2.  Bank-notes  are  fully  con- 

"^'  veyed.by  the  bare  delivery  of  them ;  for,  as  they 

are  payable  to  the  bearer,  their  property  must  pass 

Judicial     with  their  possession  *•    S.  Adjudication,  (which  is 

and  legal    ^  judicial  conveyance,)  and  marriage,  (which  is  a 

ances  need  legal  one,)  Carry  the  (iill  right  of  the  subjects  there- 

Son"**™"  by  conveyed,  without  intimation;  (St  8.  !•  18.  §  14.); 

nevertheless,  as  there  is  nothing  in  these  convey- 

ances  which  can  of  themselves  put  the  debtor  m 

malafide<t  he  is  therefore  m  tuto  to  pay  to  the  wife 

or  to  the  original  creditor  in  the  debt  adjudged, 

till  the  marriage  or  adjudication  be  notified  to  him. 

Assignments  of  moveable  subjects,  though  they  be 

intimated,  if  they  are  made-ret^fito/ioMesmiK^  (the 

cedent  retaining  the  possession,)  cannot  hurt  the 

cedent's  creditors ;  for  such  rights  are  presumed 

in  all  questions  with  creditors,  to  be  collusive,  and 

granted  in  trust  for  the  cedent  himself.  (1) 

Effects  of       ^*  ^^  assignation  carries  to  the  assignee  the 

•^V^      whole  right  of  the  subject  conveyed  as  it  was  in  the 

cedent ;  and,  consequently,  he«may  use  diligence, 

either  in  the  cedent's  name,  while  he  is  alive,  or  in 

his  own :  But  letters  of  diligence,  which  have  been 

issued  in  name  of  the  cedent,  cannot  be  executed 

by  the  messenger  in  the  assignee's  name;  for  mes- 

*  Hits  will  hold  equally,  though  another  person  shall  oflter  proof 
that  the  property  is  his,  ti  gmfmodo  duiit  pomden ;  jPoc  and  Emn. 
24.  F^b.  174i9,  Craw/wd, 


(1)  Sec  Diet.  ▼.  Fraud,  $  5.  IS. 
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sengers  have  no  power  to  judge  of  the  import  of  iii.s.  5. 
transmissions,  and  are  confined  in  their  executions  Effects  of 
to  the  will  of  the  letters;  (11.  June  1745,  Sieuart.)  •Mgna- 
Where  a  right  is  assigned  simply  in  trust,  the  na-  >...J>»»>..>.> 
ture  of  the  trust  must  determine  the  effects  of  the 
conveyance :  If  the  declared  purpose  of  the  trust 
discovers  an  intention  in  the  granter  that  the  trus- 
tee shall  have  full  power  over  the  subject,  he  may 
use  all  acts  of  property ;  but  if  it  is  granted  for  a 
special  purpose,  e,  g,  to  do  diligence,  the  powers  of 
the  trustee,  though  not  limited  in  the  right,  ought 
to  go  no  farther. 

6.  After  an  assignation  is  intimated,  the  debtor  xbe  ce. 
cannot  prove  payment,  or  compensation,  by  the  **«"***  <»**» 
oath  of  die  cedent,  who  has  no  longer  any  interest  hurt  the 
in  the  debt,  unless  the  matter  has  been  made  liti-  «»>c^ee. 
gious  by  an  action  commenced  prior  to  the  inti- 
mation:   But  the  debtor  may  refer  to  the  oath 
of  the  assignee,  who  is  in  the  right  of  the  debt,  that 
the  assignment  was  gratuitous,  or  in  trust  for  the 
cedent:  either  of  which  being  proved,  the  oath  of  iftheas- 
the  cedent  will  affect  the  assignee.    If  the  assigna-  agnation 
tion  be  in  part  onerous,  and  in  part  gratuitous,  the  n>u8. 
cedent's  oath  is  good  against  the  assignee,  only  in 
so  far  as  his  right  is  gratuitous ;  (1)  (25.  Feb.  1679, 
S^.)     All  defences  competent  against  the  ori- 
ginal creditor  in  a  moveable  debt,  which  can  be 
proved  otherwise  than  by  his  oath,  continue  rele- 
vant against  even  an  onerous  assignee ;  whose  right 
can  be  no  better  than  that  of  his  author,  and  must 
therefore  remain  affected  with  all  the  burdens  which 
attended.it  in  the  author's  person.     See  this  ques- 

(1)  See  lyiet,  ▼.  Prwf,  IKt.  II.  $  1. 
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in.  6,  #.  don  discussed  in  the  case  of  muteai  contracts, 
Aj«ig»»-    (St.  h  10.  §  16,)  and  in  the  case  of  p^csonal  rights 
of  lands,  (1)  (5^.  IIL  1.  $  21.) 


tlOltf. 
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TIT.  VI, 


OF  ahessti^ents  anp  poindings. 


menu 


Conunon 
debtor. 


The  war* 
rant  of  ar. 
Vestment; 


The  diligences,  whereby  a  creditor  may  affect  his 
debtor's  inoveable  subjects,  are  arreHmeni  and 
poinding.  By  arrestment  is  sometimes  meant  the  se- 
curing of  a  criminal's  person  till  trial,  (1487,  c.  99) ; 
but,  as  it  is  understood  in  the  rubric  of  this  title, 
it  is  the  order  of  a  judge,  by  which  he  who  is  debt* 
or  in  a  moveable  obligation  to  the  arrester's  debt- 
or  is  prohibited  to  make  payment  or  delivery  till 
the  debt  due  to  the  arrester  be  paid  or  secured. 
The  arrestee' $  dAtor  is  usually  called  the  common 
dMor  i  because,  where  there  are  two  or  more  com- 
peting creditors,  he  is  debtor  to  all  of  them.  Tlie 
person  in  whose  hand  the  diligence  is  used,  is 
styled  t}ie  arrestee. 

2.  Arrestment  may  be  laid  on  by  the  authority, 
either  of  the  supreme  court,  or  of  an  inferior  judge. 
In  the  first  case,  it  proceeds  either  upon  special  let* 
ters  of  arrestment,  or  on  a  warrant  contained  in  let- 
ters of  horning :  and  it  must  be  executed  by  a  mes- 
senger. The  warrants  gr^mted  by  inferior  judges 
are  called  precepts  of  arrestment ;  and  they  are  ex- 
ecuted by  the  officer  proper  to  the  court.     Where 


(1)  See  as  to  assignatjons,  DieL  r,  AMstgnatkn^^-JmpM  Aitig* 
nation,''-' General  Assignatwn,'^Litimaiwtu 


ABRE8TMENTS  AND  POINDINGS*  36l 

the  dttUor  to  tlie  common  debtor  is  a  pupil,  arrest^  m*  6-  2> 
ment  is  properly  used  in  the  h^nds  of  the  tutor,  as  Aimu 
the  pupil's  administrator.    This  doctrine  may  per-  f^^^ 
haps  csLtend  to  other  general  administrators ;  as  hands  k 
cooMussioners,  &c.    But  arre^tfoent,  used  in  this  ^  !^ 

hands  of  a  factor  or  stewards  (1)  canqot  found  en '""^ 

action  of  forthcoming  without  qalliqg^  the  consti- 
tuent; (18.  Jan.  1709,  DanoUmm*)  Where  the 
debtor  to  the  common  debtor  is  a  coi^oretion,  ar- 
restment must  be  used  in  the  hands  of  the  direc- 
tors or  treasurer,  who  represeni;  the  whole  body ; 
(10.  Jon.  17S9,  Crediiors  qf  Menzies.)  Arrest- 
raeotf  when  it  is  used  in  the  hands  of  the  debtor 
himself,  is  inept,  for  that  diligence  is  intended  on- 
ly as  n  restraint  upon  third  parties. 

t.  All  debts,  in  which  one  is  personsUy  bound»  ^p^  '!'^^ 
though  they,  should  be  heritably  secured,  are  may  pro. 
grounds  upon  which  the  creditor  mny  furrest  the  <^*^ 
moveable  estate  belonging  to  his  debtor ;  for  every 
creditor,  whatever  the  nature  of  his  debt  may  be, 
ought  to  have  the  whole  of  his  debtor's  estate  sub- 
ject tp  his  diligence.    Arrestment  may  proceed  on 
a  debt,  the  term  of  payment  whereof  is  not  yet 
come,  in  case  the  debtor  ht  vergem  ai  tnopiam ; 
(see  16.  Jidy  1678,  Lord  PUmedden.)    If  a  debt  be  Armt. 
npt  yet  constituted  by  decree  or  registration,  the  J'SrowT* 
creditor  may  raise  and  execute  e  summons  againsi^  deuce, 
his  debtor  for  payment,  on  which  pending  action 
arrestment  may  be  used,  (in  the  same  manner  as 
inhibition,  II*  11.  $  3,)  which  is  called  arrestment 


(1)  The  fimdity  of  arrestment  in  the  hands  of  a  factor  or  steward 
seems  here  to  be  assumed ;  but  such  arrestment  would  be  inept. 
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able. 


III.  6.  a  i^poii  a  dependence  ♦.  If  one's  ground  of  credit  be 
Arrestment  for  the  performance  of  a  fact,  or  if  his  depending 
pendence.  P^ocess  be  merely  declaratory,  without  a  concha 
sion  for  payment  or  delivery,  such  claims  are  not 

admitted  to  be  sufficient  grounds  for  arrestment; 

{Dair.  83;  26.  Feb.  1712,  Boss.) 

What  debts  *'  ^^^^^^^^^  debts  are  the  proper  subjects  of  iar- 
are  arresu  restment ;  under  which  are  comprehended  condi- 
tional debts,  and  even  depending  claims.  For  less- 
ening the  expense  of  diligence  to  creditors,  all 
bonds  which  have  not  been  made  properly  herita^ 
ble  by  seisin,  are  declared  arrestable  by  1644,  c.  41, 
revived  by  1661,  c.  51.  But  this  act  is  limited  to 
contracts  and  obligations ;  and  does  not  extend  to 
adjudications,  wadsets,  or  other  personal  rights  of 
lands,  which  are  not  properly  debts;  (22.  Feb.  1666, 
Lockhartf.)  Certain  moveable  debts  are  not  ar* 
restable:  1.  Debts  due  by  bills;  for  these  pass  from 
hand  to  hand  as  bags  of  money.  (1)    2.  Future 

*  By  act  33.  Geo.  III.  c.  74.  §  3,  and  54.  Gw.  III.  c.  137,  it 
is  rendered  unnecessary  to  execute  the  summons,  in  order  to  au- 
thorise arrestment  as  upon  a  dependence  ;  provided  that  the  sum- 
mons be  executed—"  and  all  other  neoettury  steps  are  afterwards 
**  taken,  without  any  undue  delay.**  It  is  somewhat  doubtful,  from 
tlie  words  of  the  clause,  whether  this  dispensation  was  meant  to  ex- 
tehd  to  all  cases  of  arrestment,  or  to  be  limited  to  such  as  were  by 
the  act  declared  pari  pauu  preferable  on  account  of  the  common 
debtor's  bankruptcy.  The  former  construction  was  adopted  by  the 
Court,  Fac  CoB.  xi.  70. 

f  A  liquid  obligation  to  pay,  such  as  a  bond,  a  bill,  &c.  is  a  suf- 
Scient  document  on  which  to  apply  for  arrestment,  though  not  re- 
gistered. Inhibition  on  an  obligation,  in  such  circumstances,  it 
equally  competent. 

(1)  As  to  the  arrestment  of  bills,  see  Bell's  CommetUarieif 
II.  70.  The  general  doctrines  of  law  respecting  arrestment  and 
forthcoming  arc  ably  stated  by  this  author,  II.  70-81. 
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debts ;  for  though  inhibition  extends  to  acquirenda  III.  6. 4. 
as  well  as  acquisita^  (II.  11.  $  4,)  yet  arrestment  Neitiber 
is  limited,  by  its  warrant,  to  the  debt  due  at  the  time  f^^^^ 
of  serving  it  against  the  arrestee.     Hence,  an  ar-  debts, 
restment  of  rents  or  interests  carries  only  those  that 
have  already  either  fallen  due,  or  at  least  become 
current :  As  for  such  as  had  neither  fallen  due,  nor 
become  current  at  tlie  date  of  the  first  arrestment,  a 
new  arrestment  must  be  used,  which  may  be  done 
on  the  first  warrant.     Current  rent  is  that  which 
has  begun  to  run  from  the  last  term,  but  cannot  be 
demanded  till  the  next.  •  Claims,  depending  on  the 
issue  of  a  suit,  are  not  considered  as  future  debts ; 
for  the  sentence,  when  pronounced,  has  a  retro- 
spect to  the  period  at  which  the  claim  was  first 
founded ;  ( 19.  Dee.  1744,  Wardrcp.)   The  like  doc* 
trine  holds  in  conditional  debts.     3.  Alimentary  nordi. 
debts  are  not  arrestable ;  for  these  are  granted  on  m^ntaiy 
personal  considerations,  and  so  are  not  communi-  arrestable, 
cable  to  creditors ;  (19.  Dec.  17S8,  Creditors  of  Dou- 
glas) ;  but  the  past  interest  due  upon  such  debt  may 
be  arrested  by  the  person  who  has  furnished  the 
alimony.     One  cannot  secure  his  own  effects  to 
himself  for  his  maintenance,  so  as  they  shall  not  be 
affectable  by  his  creditors.  Salaries  annexed  to  of- 
fices granted  by  the  king,  and  particularly  those 
granted  to  the  judges  of  the  Session,  {Spotis,  Pr,  v. 
Pension,  ActS.  27.  Feb,  1662,)  and  the  fees  of  ser- 
vants, are  considered  as  alimentary  funds ;  but  the 
surplus  fee,  over  and  above  what  is  necessary  f6> 
the   servants'   personal   uses,  may   be   arrested; 
(9.  July  1668,  Beg.) 

5.  In  obligations  which  carry  a  yearly  right  to 
the  creditor,  if  the  obligation  itself  be  arrestable, 
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111^6.  5.  ^  g^  a  moveable  bond,  or  an  heritabie  one  not 
The  jmr-  dothed  with  seUin,  the  principal  sum  is  carried  by 
U^^    the  arrestment,  as  well  as  the  past  interest ;  and, 
<urre9te4      consequently,  all  the  future  interests  nntH  pay- 
right  itself  ment,  as  accessory  to  the  right  itself.     But  in 
cannot.      riflhts  of  lands,  or  in  heritable  bonds  perfected  by 
seisin,  no  more  can  be  arrested  than  the  rents  or 
interests  that  had  either  fallen  due,  or  become  cur- 
rent, at  laying  on  the  arrestment     In  the  same 
manner,  the  arrestment  of  a  bond  due  to  a  wife, 
used  by  a  creditor  of  the  husband,  carries  pnly  the 
past  and  current  interest;  for  the  right  Itself  does 
not  fall  under  the/KS  moHH  ;  (19.  Jan.  IT39,  Os- 
dUors  qf  Chmes.) 
Effect  of        6.  If,  in  contempt  of  the  arrestment,  the  arree- 
^'^^^^  ^^   tee  shall  make  pi^yment  of  the  sum,  or  deliver  the 
mem.        goods  arrested,  to  the  common  debtor,  he  is  not 
only  liable  criminally  for  breach  of  arrestment,  but 
hemustpaythedebt  again  to  the  arrester.  (1)  Nay, 
in  the  case  of  arrestment  used  at  the  market-cross 
of  Edinburgh,  and  pier  and  shore  of  Leitfa,  (9) 
against  a  person  abroad  upon  the  public  senric^ 
payment  by  the  arrestee  to  his  creditor,  after  the 
date  o^  the  arrestment,  makes  him  liable  in  second 
payment  to  the  arrester ;  because  the  arrester  had 
done  all  in  his  power  to  notify  his  diligence  • ; 

•  Bj  SioL  33.  Cho.  III.  g.l^»9^^Ge9.llhe.  |37,  »imIi 
arrestments  are  declared  no  interpellation  to  tbe  arrestee,  unleM 
proof  be  brought  that  he,  or  those  acting  fbr  him,  were  previously 
m  |h9  laavWe*  a#the  anfesaneat. 


■*^Hr— ^^•^^••"•■W^^^^— ^^WUPW^P^WWB 


(1)  No  action  on  the  statute  1581,  c,  18^  lies  for  \fm^  of  ar- 
restment, ii2fra  vdbrm ;  Gnndy.  HtO,  87.  J%6.  1792. 

(9)  The  tfma  of  senriBgamsiment  agaiiMl  pwions  forth  of  Scot- 
land is  now,  by  a  C^.  IV.e.190.  S61,ei4olaedtobehyleavi«s 
a  copy  of  the  warrant  of  arrestment  with  the  keeper  of  the  records 
of  the  Court  of  Session. 
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{F.  92.  JUy  ITOl,  Blackwood.)    Arrestment  is  iiot  ^^^J*  e- 
merely  prohibitory,  as  inhibitions  are^  but  is  a  st^  t^ffcct  of 
of  diligence  which  founds  the  user  in  a  subsequent  arrest-  ^ 
action,  whereby  the  property  df  the  subject  arrest-  ment. 
ed  may  bead^iKlged  tohira:  It  therefore  does  not,  ^^^rest- 
by  our  later  practice,  fall  by  the  death  of  the  ar-  ^ent  does 
rest^  iHit  continues  to  subsist  as  a  foundation  for  |^  ^^ 
an  aotiim  of  forthcoming  against  his  heir,  while  the  ^*b  death. 
subject  arrested  remains  m  medio  $  (81#i)ec*  1738, 
K  Jimhm.)    Far  less  is  arrestment  lost,  either 
by  the  death  ct  the  arrester^  or  of  the  ccmmon 
debtor. 

7«  Where  arrestment  proceeds  on  a  depending  Loosing 
actioti,  it  may  be  loosed  by  the  common  debtor's  ^^nu^^ 
giving  security  to  the  arrester  for  his  debt,  in  the 
event  it  shall  be  found  due.    By  the  ancient  prac* 
tioe,  the  receiving  of  this  Caution  was  committed 
entirely  to  the  messenger,  whose  certificate  that 
caution  was  given,  eflfectoally  loosed  the  arrestment: 
Bnt  all  bonds  of  csotion  in  loosings  are  now  to  be 
leeeived  by  the  derk  to  the  bills,  and  recorded  in 
the  books  of  Session^  (1017,  e.  17.)    Arrestment 
founded  on  decrees,  or  on  registered  obligations.  Loosing 
which  m  the  judgment  of  law  are  decrees,  cannot  ^^^n 
be  loosed  but  iqson  pigment  or  condgaatkHi ;  ex-  payment 
ccpt,  L  Where  the  teim  of  paymeaft  of  the  debt  is  ^[^^^n 
not  yet  come,  or  the  condition  has  not  yet  existed,  ngistered 
&.  Where  the  arresdnoit  has  proceeded  on  a  re-  ^^ 
gistered  oon^^ict,  in  which  the  debts^  or  mutual  ob^ 
I^ations  are  0Ot  Ucfuid;  (dl .  Jufy  1705,  Ma^fittltme.)  Excep- 
Sl  Where  the  decree  is  suspended,  or  turned  into  ^^^ 
a  libel ;  for,  till  the  siKpension  be  discussed,  or  the 
pending  action  conchided5  it  cannot  be  known  whe- 
ther any  debt  be  truly  due.   A  loosing  takes  off  the 
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III.  0. 7.  nexus  which  had  been  laid  on  the  subject  arrested ; 
Effect  of    so  that  the  arrestee  may  thereafter  pay  safely  to  his 
loonng.      creditor,  and  the  cautioner  substituted  in  place  of 
the  arrestment,  for  the  arrester's  security :  Yet  the 
arrester  may,  while  the  subject  continues  with  the 
arrestee,  pursue  him  in  a  forthcoming,  notwith- 
standing the  loosing ;  (7.  Feb.  1665,  Crraiam.) 
8.  Arrestment  is  only  an  inchoated  or  begun  di- 
mingon     ligence ;   to  perfect  it,  there  must  be  an  action 
*"^       brought  by  the  arrester  against  the  arrestee,  to 
make  the  debt  or  subject  arrested  forthcoming.   In 
this  action,  the  common  debtor  must  be  called  for 
his  interest,  that  he  may  have  an  opportunity  of  ex- 
cepting to  the  lawfulness  or  extent  of  the  debt  on 
which  the  diligence  proceeded.  Though  an  arrest- 
whom  can  meut  Cannot  be  executed  without  the  territory  of 

'uS  ^^^'   *®  J**^g®  ^^^  granted  the  precept,  (I.  2,  §  1,)  yet 

one  inferior  judge  is  competent  to  a  forthcoming, 

upon  an  arrestment  laid  on  by  the  warrant  of  aoo« 

ther;  {Si.  IIL  1.  §  24;  23.  Jtme  1710,  Dalrympk.) 

Xiic  ar.      Before  a  forthcoming  can  be  pursued,  the  debt  due 

rater's      ^y  (he  common  debtor, to  the  arrester  must  be  li* 

be  fint  K.  quidated ;  for  the  arrester  can  be  no  farther  enti- 

quidated.    |j^  xjo  the  subject  arrested  than  to  the  extent  of 

the  debt  due  to  him  by  the  common  debtor.   If  the 

pursuer  cannot  prove  the  debt  due  by  the  arrestee 

liea^  of  ^cripiOy  he  must  refer  it  to  his  oath.     Where  the 

forthco-     subject  arrested  b  a  sum  of  money,  it  is,  by  the  de» 

rad^  an    ^^^^  ^^  forthcoming,  directed  to  be  p|id  to  the  pur- 

V*igi^     suer  towards  satisfying  his  debts ;  where  goods  are 

arrested,  the  judge  ordains  them  to  be  exposed  to 

sale,  i^nd  the  price  to  be  delivered  to  the  pursuer; 

(12,  Nov.  1680,  Sievensans) :  So  that,  in  either  case, 
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decreesof  forthcoming  are  judicial  assignations  to  ni.^6.  a 
the  arrester  of  the  subject  arrested.  ( 1 )  Arrest- 

9*  In  all  competitions^  regard  is  had  to.the  dates,  ^f^^.^^ 
Qot  of  the  grounds  of  debt,  but  of  the  diligences  by  thdr 

proceeding  upon  them.     In  the  competition  of  ar-  ^^„ 

resUnents,  the  preference  is  governed  by  their  dates, 
according  to  the  priority,  even  of  hours,  where  it 
appears  with  any  certainty  which  is  the  first.    But  £]^^^r«gt. 
as  arrestment  is  but  a  begun  diligence,  therefore,  f r  inasts 
if  a  prior  arrester  shall  neglect  to  insist  in  an  ac-  f^^ 
tion  of  forthcoming  for  such  a  time  as  may  be  rea*  coming. 
spnably  construed  into  a  desertion  of  his  begun  di- 
ligfsnce,  he  loses  that  preference  which  was  in  his 
power  to  have  obtained  for  himself,  and  the  last  ar- 
rester is  preferred.     But  as  dereliction  of  diligence 
is  not  easily  presumed,  the  distance  of  above  tsvo 
years,  between  the  first  arrestment  and  the  decree 
of  forthcoming,  was  found  not  to  make  such  a  mo- 
ra as  to  entitle  the  posterior  arrester  to  a  prefe* 
rence ;  {Jan*  1724,  Nairn*)  This  rule  of  preference, 
according  to  the  dates  of  the  several  arrestments, 
holds,  by  our  present  practice,  whether  they  have 
proceeded  on  a  decree,  or  on  a  dependence ;  on 
debts  not  yet  payable,  or  on  debts  already  payable ; 
provided  the  pendency  shall  have  been  clothed,  or 
the  debt  have  become  j^ayable,  before  the  issue  of 
the    competition;    (14.  June   1710,    Brody ;   K, 
100*.)    ' 

•  By  statvie  23.  Gto.  III.  c.  la  and  33-  Geo.  III.  c.  74.  and 
54>  Geo,  It  I.  c.  137,  a  pari  passu  preference  of  arrestments  is  es- 
tabliflhed  in  case  of  bankruptcy.  See  last  quoted  act,  $  2.  and  40. 
Vide  A.  S.  14.  Dec.  1805,  $  x. 

(1)  SeeDicf.  ▼.  AmstmaU. 
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III.  6. 10.      10.  In  the  competilion  of  Mrrestmeats  with  as* 
Rules  at    signations,  aii  assignation  by  the  common  debtor^ 
^^^^^^^  intimated  before  arrestment^  is  preferalde  to  the  ar- 
wresteiii     restment;  for^  by  the  intimated  aseignationy  ihe 
"^  ""^  debtor  is  fully  divested,  after  wblcfa  the  snbjeot  tuh 
not  be  arrested  as  his.    If  the  ass^nation  iif  grant* 
ed  before  arrestment^  but  not  intimated  till  i^t  ki 
the  arrester  is  preferred ;  for  arreisti^Mt  nm6^9 
the  snbject  litigtoas»  and  so  exdhides  ev^  fohm- 
tary  right  of  the  MBftoft  either  gkfaAted  after  the 
diligence,  or  not  eolnpleted  till  after  it«  From  these 
rules,  a  third  lieeessarlly  follows,  that,  if  the  nMi* 
mation  and  arrestmtent  are  of  e^al  dates^  they  are 
preferablcf/Mtfii  jMMii,  unless  the  arrdster  has  d^it^ 
ed  bis  diligence,  by  neglecting  for  a  reasoiteble  Ume 
to  obtain  a  forthcoming  *•  ( 1 ) 
tainAmQ ;      11.  Pomding  is  that  diligence,  affecting  moyeaMe 
subjects,  by  which  then:  property  is  carried  diredl^ 
ly  to  the  creditor^     Real  poinding,  which  proceeds 
oti  real  debts,  or  debiktfimHi  is  treated  of  below, 
ht  war.     (I  V^  1#  §  90    Personal  poinding  may  have  for  ils 
v*"^         Wttrtftttt  either  letters  of  h>oriiiil|^  eeniatnhhi^  a 
clause  for  poinding,  and  then-  it  is  executed  hf  mes- 
sengers ;  or  precepts  of  poindings  granted  by  she^ 
riffs,  commissaries,  &c.  which  are  executed  by  their 
A  previous  propef  oftccrs.    No  poifidhig  can  preic«ed  till  a 
musf  be     chargflft  be  given  to  the  debtor  to  pay  or  perform, 
given.        and  the  days  thereof  be  expired,  by  1669,  c.  4, 
except  poindings  against  vassals  for  their  feu^duties, 
nxii  poindings  against  tenants  for  rent,  proceeding 

*  Tbc  wages  due  to  farm  servants  of  a  bankrupt  tenant  are  pre- 
ferable to  arresters ;  A,  S,  liS,  January  1779'.  So  are  the  wages 
of  farm  servants  hired  by  the  day  to  perform  harvest  wofk ;  Foe. 


( 1 )  See  DicL  v.  Competition. 
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upon  tbe  landlord's  own  decree ;  in  which  the  an-  in.  6.  ll. 
cient  custom  of  poinding  without  a  previous  charge  a  previous 
oontinues ;  ( 18.  Dec.  1735,  Macqueen.)    A  debtor's  ''^'^ 

'  *  '  mutt  be 

goods  may  be  poinded  by  one  creditor,  though  given, 
they  have  be^i  arrested  before  by  another ;  for  ^f^J" 
arrestment  being  but  an  imperfect  diligence,  leaves  for  fru* 
the  right  of  the  subject  stiU  in  the  debtor,  and  so  ^^  ^ 
cannot  hinder  any  creditor  from  using  a  more  per-  Amst. 
feet  dOigenee,  which  has  the  eflfect  of  carrymg  the  ^Tto"  "^ 
property  directly  to  himself.  pdndiDg., 

13.  It  is  only  goods  belonging  to  the  debtor  that  ^^^^^^^ 
can  be  poinded.    Anciently  the  tenant's  goods  jccu  may 
might  be  poinded  for  his  landlord's  debt,  either  real  ^Y^"^' 
or  personal,  to  the  full  extent  of  the  debt,  even 
though  the  tenant  bad  not  been  in  arrear  of  rent ; 
but  now,  of  a  long  time,  probably  from  a  favourable 
interpretation  of  the  act  1469,  c.  S7,  no  poinding 
has  proceeded  against  a  tenant,  even  to  the  least 
extent,  for  his  landlord's  personal  debt.    No  catde  Plough. 
pertaining  to  the  plough,  nor  instruments  of  tillage,  so<^ can- 
could,  by  the  Roman  law,  (/.  7.  8.  C.  guas  respign.  poinded  in 
c*t),  be  impignorated  for  debt,  or  carried  off  by  {JjJJ^™  *^ 
the  dilig^ce  of  creditors ;  nor  can  they  be  poinded 
by  oars,  in  tbe  time  of  labouring,  or  tilling  the 
ground,  unless  where  the  debtor  has  no  other 
goods  that  may  be  poinded ;  1508,  c.  d8.     By  la- 
bouring time  is  understood,  that  time,  in  which 
that  tenant,  whose  goods  are  to  be  poinded,  is 
ploughing,  though  he  should  have  been  earlier  or 
later  than  his  neighbours ;  (20.  June  1712,  Amoi) . 
but  summer-fallowing  does  not  fall  under  the  act ' 
(22.  Nov.  1628,  JVaieon.)     Though  the  statute  pro- 
hibits such  poinding,  not  only  where  the  debtor 
has  moveables,  but  even  where  he  has  lands  that 
may  be  apprised,  this  last  part  qf  the  alternative 
has  gone  into  disuse ;  {F.  7.  Dec,  1699,  Tltmer). 

2  a 
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III.  6.  13.  13.  In  the  execution  of  poinding,  the  debtor'^ 
The  form  goods  must  be  appraised,  first,  on  the  ground  of 
o  poin  .  ^^^  lands  where  they  are  laid  hold  on ;  and  a  se* 
cond  time  at  the  market-cross  of  the  jurisdicUoDf 
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the  goods  by  the  Stated  appraisers  thereof;  or  if  there  ans 
twice  ap-  Qone,  by  persons  named  by  the  messenger,  or  other 
praised.  olBScer,  employed  in  the  diligence.  Next,  the  mes- 
senger must,  after  public  intimation  by  three. o-* 
y^sses,  declare  the  value  of  the  goods  according  to 
the  second  appraisement,  and  require  the  debtor  to 
make  payment  of  the  debt,  including  interest  and 
expenses.  If  payment  shall  be  offered  to  the  ere* 
ditor,  or  in  his  absence  to  his  lawful  attorney;  or 
if,  in  case  of  refusal  by  them,  consignation  of  the 
debt  shall  be  made  in  the  hands  of  the  judge-ordi- 
nary, or  his  clerk,  the  goods  must  be  left  with  the 
debtor ;  if  not,  the  messenger  ought  to  adjudge  and 
deliver  them  over,  at  the  appraised  value,  to  the 
user  of  the  diligence,  towards  his  payment :  And 
the  debtor  is  entitled  to  a  copy  of  the  warrant  and 
executions,  as  a  voucher  that  the  debt  is  discharged, 
in  whole  or  in  part,  by  the  goods  poinded  *• 

14.  Ministers  may,  by  1663,  c.  21,  poind  for 
their  stipends,  upon  one  appraisement  on  the 
ground  of  the  lands ;  and  landlords  were  always  in 
tiadonr^  use  to  poind  so  far  for  their  rents ;  {Balfiwr^  p.  40, 
Appretia-  c.  10 ;  18.  Dec.  1735,  Macqueen.)  By  the  late  juris- 
^*^*^«  diction-act,  (20.  Geo.  II,)  the  appraisement  of  the 
cross  of  an  goods  at  the  markct-cross  of  the  next  royal  bo- 
abohshed    |.oijj»h  or  cven  of  the  next  head  borouirh  of  stew- 

junsdic-  ^  '  .  P       , 

tion.  artry  or  regality,  though  these  jurisdictions  be  abo- 

•  By  StaL  33.  Geo.  III.  c  74,  and  54.  Geo,  III.  c  137,  §  4, 
one  appraisement  in  erery  ease  of  poinding  is  declared  sufficient ;  and 
a  sale  of  the  poinded  goods  by  roup  is  directed  to  proceed  tinder  au- 
thority of  the  judg^-ordinary ;  the  price,  or,  in  case  of  no  offefeiSy 
the  goodsy  being  to  be  dellTcred  to  the  poinding  creditor. 


Ministers 
and  heri- 
tors may 
poind  on 
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lished,  is  declared  as  sufficient  as  if  they  were  car-  HI.  6.  li. 
ried  to  the  bead  borough  of  the  shire.     Poinding,  Appretia. 
whether  it  be  considered  as  a  sentence,  or  as  the  ^^^  ^ 
execution  of  a  sentence,  roust  be  proceeded  in  be-  cross  of  an 

•  •  I  1       J.    *    abolished 

tween  sun-rising.and  sun-setting;  or,  at  least,  it  j^^jg^^, 
must  be  finished  before  the  going  off  of  day-light ;  tion. 
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(11.  Feb.  1676,  Douglas;  see  R  10.  Nov.  1703, 
Gordon.)    The  powers  of  the  officer  employed  in  i^c  pow- 
the  execution  of  poindings  are  not  clearly  defined  messenger 
by  custom,  in  the  case  of  a  third  party  claiming  |°  poind- 
the  property  of  the  goods  to  be  poinded.     This  is 
certain,  that  he  may  take  the  oath  of  the  claimant 
upon  the  verity  of  his  claim ;  and  if  from  thence  it 
shall  appear  that  the  claimant's  title  is  collusive,  he 
ought  to  proceed  in  the  diligence ;  but  if  there  re- 
mains the  least  doubt,  his  safest  course  is  to  deli- 
ver the  goods  to  the  claimant,  and  to  ejcpress  in 
his  exdcution^the  reasons  why  poinding  did  not 
proceed  ••(1) 

16.  As  law  has  required  certain  solemnities  in 
poinding,  without  which  the  property  of  the  goods 
cannot  be  transferred  to  the  creditor ;  therefore,  if 
a  messenger  should  be  interrupted  before  comple- 
ting the  poinding,  by  any  fatality,  or  force  not  im-  Poinding 
putable  to  a  co-creditor,  such  incomplete  poinding  ^?l^ 
cannot  hurt  the  diligence  of  that  co-creditor.  But 
where  a  poinding  was  forcibly  stopped  by  the  pos- 
sessor of  the  goods,  on  pretence  that  they  had  been 
already  arrested  in  his  hands  by  another,  it  was 
considered  as  completed  in  a  question  with  the  prior 
arrester;  (IS.  Feb.  1786,  Corry) ;  probably  from  a 

*  See  a  particular  form  of  poinding  upon  decrees  of  the  Justices 
of  Peace  under  the  snuJUUbt  acU,  35.  Geo.  III.  c.  123,  and  39. 
and  40.  Gao.  III.  c.  46^  dted  above.     See  P.  1.  tit.  4>.  §  9.  note 

•  (1)  See  Did.  ▼.  JPoMmg, 
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IIT.J.  1&  presumption,  that  the  arrester,  whose  diligence  was 
Defiirce.  used  as  a  handle  for  stopping  the  messenger,  had 
^^^^  been  privy  to  the  deforcement.  The  person  him- 
self who  stops  a  poinding  majbciif  on  groundless 
pretences,  is  liable,  both  criminally,  in  the  pains  of 
deforcement,  (IV.  4.  S4,)  and  civilly,  in  the  value 
of  the  goods  which  might  have  been  poinded  by 
the  creditor  *.  (1) 
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FrcMrip.  Prbscbiptiok,  which  is  a  method,  both  of  estsr 
^^'  blishing,  and  of  extinguishing^  property,  is  either 
positive  or  negadve.  Poiiiive  prescription  is  ge- 
nerally defined,  (as  the  Roman  usiuxpia,)  the  aoqui- 
sition  of  property  (it  should  rather  be,  wlyen  ap- 
plied to  our  law,  the  securing  it  against  all  further 
challenge,)  by  the  possessor's  continuing  his  pos- 
session for  the  time  which  law  has  declared  8uffi-> 
cient  for  that  purpose :  Negativej  is  the  loss  or 
amission  of  a  right,  by  neglecting  to  follow  it  iwth, 
or  use  it,  during  the  whole  time  limited  by  law. 
The  doctrine  of  prescriptioni  which  is,  by  some 

*  The  late  btnkrupt  statutes  establish  a  pari  jmmn  praferenoe 
of  pomdings  in  certain  cases.  See  33.  Geo,  III.  c.  74w  and  54. 
Oeo,  III.  c.  167.  ^  &.  40.  It  is  also  enacted  by  ihn  last  statote, 
that  aiij  ptrsoQ  who  may  cany  off  the  gooda  bafote  they  ai«  soM| 
with  a  view  to  disappoint  the  poindiogy  shall  be  liable  in  the  dou- 

.    ble  of  the  appraised  Talue,  §  4. 

^— ^— ii^*^— »~— ^— ^^^-^i^^— ^— — ^^^— ^— ^— ^— — .^—       -  p  ■    ^p^— ^—       » 

(I)  See  Diet.  ▼.  JPooMfii^^^Rosa's  Lectiara,  1.  385»— BeU*s 
GMHRenfarief,  II.  66.— See  also  DicL  v.  DtfaroemaAy^BMpv^ 
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writers,  condemned  as  contrary  to  justice,  has  been  ^ii*  7.  l. 
introduced,  that  the  claims  of  negligent  creditors  PiMcrip. 
might  not  subsist  for  ever,  that  property  might  be  ^  „ ,,,, 
at  last  fixed,  and  forgeries  discouraged,  which  the 
difficulty  of  detecting  must  have  made  exceeding 
frequent,  if  no  length  of  time  had  limited  the  legal 
effect  of  writings. 

8.  Paritive  prescription  was  first  introduced  into  Pomtiye 
our  law  by  1617,  c.  18,  which  enacte,  that  who-  ^^^' 
ever  sbalthave  possessed  his  lands,  annualrents,  or 
other  heritages,  peaceably,  in  virtue  of  infefhnents, 
for  forty  years  continually  after  their  dates,  shall 
not  thereafter  be  disquieted  in  his  right  by  any  per- 
son pretending  a  better  title.  Under  keriiages  are 
ccnnprehended  fairs  or  markets,  and  every  other 
right  that  is /imdo  annexum,  and  capable  of  conti- 
nual possession.  Continued  possession,  if  proved 
as  iar  back  as  the  memory  of  man,  presumes  pos- 
session upwards  to  the  date  of  the  infeflment  The 
whole  course  of  possession  must,  by  the  act,  be 
founded  on  seisins ;  and,  consequently,  no  part 
thereof  on  the  bare  right  of  apparency;  (15.  Feb. 
16V 1,  E.  ArgyO) ;  but  forty  years'  possession,  with- 
out seisin,  is  sufficient  in  the  prescription  of  such 
heritable  rights  as  do  not  require  seisin.  The  pos- 
session must  also  be  without  any  lawfid  interrup- 
tion ;  t.  e.  it  must  neither  be  interrupted  via  facU 
nor  via  juris.  The  prescription  of  subjects  not  ex- 
pressed in  the  infeftment,  as  part  and  pertinent  of 
another  subject,  especially  expressed,  has  been  al- 
ready explained,  (1)  (II.  6.  $  6.) 

8.  The  act  requires,  that  the  possessor  produce,  its  title.* 
as  his  title  of  prescription,  a  charter  of  the  lands 

(1)  See  Ditt.  T.  PresenpOon,  Div.  II,— PaH  and  Pertmeni, 
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III.  7.  a   preceding  the  forty  years'  possession^  with  the  sei- 

Positive     sin  following  on  it ;  and  where  there  is  no  charter 

tilTn^^u*     extant,  seisins,  one  or  more,  standing  together  for 

title.  forty  years,  and  proceeding  either  on  retoiirs,  or 

precepts  of  clare  canttaL     This  has  given  rise  to  a 

reasonable  distinction  observed  in  practice,  between 

the  prescription  of  a  singular  successor  and  of  an 

Singular     y^^i^^     Singular  successors  must  produce  for  tlieir 

successors  ^  * 

must  pro-  title  of  prescription,  not  only  a  seisin,  but  its  war- 
duceboth  ^ant;  as  a  charter,  disposition,  &c.  either  in  their 
and  seisin,  own  pcrson,  or  in  that  of  their  author.  But  the 
An  heir     production  by  an  heir  of  seisins,  one  or  more,  stand- 

need  Dro~ 

duce  only  ^^g  together  for  forty  years,  and  proceeding  on  re- 
seiflins.  tours  or  prccepts  of  dare  consiaty  is  sufficient.  The 
heir  is  not  obliged  to  produce  the  retours,  or  pre- 
cepts on  which  his  seisins  proceed  ;  {Nov.  9.  17S9, 
Putdy) ;  nor  is  the  singular  successor  obliged  to 
produce  the  ground  of  his  charter;  (IT41,  Oetf);  so 
that,  if  the  title  of  prescription  produced  be  a  fiiir 
deed,  and  a  sufficient  title  of  property,  the  posses- 
sor is  secured  by  the  act,  which  admits  no  ground 
of  challenge,  but  falsehood.  A  special  statutci  for 
establishing  the  positive  prescription  in  moveable 
rights,  was  not  necessary ;  for  since,  a  title  in  wri- 
ting is  not  requisite  for  the  acquiring  of  these,  the 
negative  prescription,  by  which  all  right  of  action 
for  recovering  the  property  is  cut  off,  effectually 
secures  the  possessor.  (1) 
KegaijTe  4.  The  negative  prescription  of  obligations,  by 
^^^^  the  lapse  of  forty  years,  was  introduced  into  our 
law  long  before  the  positive,  by  1469,  c.  29 ;  1474^ 
c.  55.     This  prescription  is  now  amplified  by  the 


(1)  As  to  the  title  requisite  iu  the  positive  prescription,  sec 
r.  PresQriptum,  Div.  III. 
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Fcxresaid  net  1617,  which  has  extended  it  to  all  ac-  HX*  7.  4. 
ticms  competent  upon  heritable  bonds,  reversions,  Negative 
and  others  whatsoever,  unless  where  the  reversions  P*®**^?- 

noii. 

are  either  incorporated  in  the  body  of  the  wadset-  "->--••*-«-' 
right,  or  registered  in  the  register  of  reversions. 
And  reversions  so  incorporated,  or  registered,  are 
not  only  exempted  from  the  negative  prescription, 
bat  they  are  an  eflfectual  bar  against  any  person 
from  pleading  the  positive;  (1)  {K.  92.) 

5.  A  shorter  negative  prescription  is  introduced  shorter 
by  statute  in  certain  rights  and  debts.     Actions  of  "*8**»7c 

,  -  prescnp- 

spuilane,  ejection,  *  and  others  aflkatnatart*  must  be  don. 
pursued  within  three  years  after  the  commission  of 
the  fact  on  which  the  action  is  founded,  by  1579, 
c.  81.     As  in  spnilzies  and  ejections,  the  pursuer  IVescrip. 
was  entitled  j  in  odium  of  violence,  to  a  proof  by  his  ^^^ 
dwn  path  m  Mem,  and  to  the  violent  profits  against  upd  ejec- 
die  defender,  that  statute  meant  only  to  limit  these  ^^"' 
special  privileges  by  a  three  years'  prescription, 
without  cutting  off  the  right  of  action,  where  the 
claim  is  restricted  to  simple  restitution  ;  (16.  March 
1627,  Hay.)  Under  the  general  words,  '  and  others 
<  o/thatnaitirej*  are  comprehended  all  actions  where 
the  pursuer  is  admitted  to  prove  his  libel  by  his  own 
Mth  tn  Hiem.  (2) 

€.  Servants'  fees,  house  rents,  men's  ordinaries,  P^escrip. 
(i.  *.  money  due  for  board,)  an/d  merchants'  ac-  ^^*£^ 
counts,  fall  under  the  triennial  prescription,   by  house- 
1579,  c.  83.    There  is  also  a  general  clause  subjoin-  I^^reiumte* 


accounts. 


(1)  As  to  the  negative  prescription  of  forty  years,  see  Dict^  t. 
PnaenpHon,  Div.  I. 

(2)  As  to  the  prescription  of  actions  of  spuiUie  and  ejection,  see 
DicL  ▼•  JVeicnptfibiiy  Div.  IX.  $  1. 
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TIL  7. 6.   ed  to  this  sl;atute,  of  <  aUkr  Me  Uke  MfUi  which  ia« 
Pirescrip.    cludes  alimentary  debts*,  (fit*  MS.  85.  cMy  1T16» 
vw  fe^'  HamiUon,)  wages  due  to  workmen,  (-R  81.  Dec 
iiouse-       1698,  3^iyne,)  and  accounts  doe  to  writers,  agents, 
mwd^t  or  procuntorai  {16.  Dec.  lei&rSommervdl.)  These 
•ccounti.    debts  may,  by  this  act,  be  proved  after  the  three 
The  period  i'^^^^i  either  by  the  writing  or  oath  of  the  debtor ; 
from  which  go  that  they  prescribe  only  as  to  the  mean  of  proof 
scripdcnM    ^y  witnesses ;  but  after  the  three  years,  it  behoves 
commence,  the  creditor  to  refer  to  the  debtoi^s  oath,  not  only 
the  constitution,  but  the  subsistence,  of  the  debt ; 
{Hare.  764.);  for  the  debtor^s  oath,  that  a  debt  once 
existed,  unless  it  contains  aUo  an  acknowledgment 
that  it  is  still  due,  cannot  be  said  to  prove  the  debt, 
in  terms  of  the  statute.     In  the  prescription  of 
hoose  rents,  servants'  fees,  and  alimony,  each  term's 
rents,  fee,  or  alimony,  runs  a  separate  course  of 
prescription ;  so  that,  in  an  action  for  theae,  the 
claim  will  be  restricted  to  the  arrears  incurred  with- 
in the  three  years  immediately  before  the  citation ; 
(18.  Feb.  1680,  B0S9i  14.  Jan.  Ha?,  Ar^vami.) 
But  in  accounts,  prescriptioti  does  not  begin  till 
the  last  article ;  for  a  single  article  cannot  be  call- 
ed an  account ;  (1 6.  Dec.  1675,  SmmerveU  f.)  The 
currency  of  an  account,  the  first  part  of  which  was 
furnished  to  a  person  deceased,  is  preserved  in  a 
question  with  the,  heir,  by  new  furnishings  within 
the  three  years  to  that  heir ;  because  hmres  eai  eo- 
dem  persona  cum  dtfuncUh  (1)    (86.  Bdb.   1070, 

*  As  to  the  aliment  of  bastard  children,  see  JFVrc.  ColL  ii.  97 ; 
ii.  164;  xil.  978. 

t  Ii.  Ftb.  1753,  Executors  of  WrighL 

( 1 )  This  doctrine  has  been  held  to  he  errooooui;  and  fttmiah- 
ioga  to  the  heir  do  not  interrupt  the  prescription  of  the  predeces- 
sor's account. 
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Grakam  *.)    Actions  of  removing  must  also  be  in.  7.  a. 
pursued  within  three  years  after  the  warning,  by  p^tmjp* 

1579,  C.  82.(1)  tkmofre- 

7.  Reductions  of  erroneous  retours,  and  actions ■ 

of  error  against  the  inquest,  did  prescribe,  if  not  Prescrip. 
pursued  within  three  years  after  the  service,  by  ^^^^^^ 
1494,  €•  57 ;  which  term  is  lengthened  to  twenty  proccnet 
years  as  to  the  reduction  of  retours,  by  1617,  c  18.  ^®"^' 
This  last  has  the  appearance  of  a  declaratory  sta* 

Uite,  as  if  the  former  had  only  meant  to  save  the 
inquests  from  processes  of  error,  and  not  to  cut  oflP 
the  right  of  reduction  by  the  triennial  prescription ;  . 
but  it  does  both  in  express  words :  And  therefore 
the  last  act  contains  a  special  clause,  that  those  who 
had,  before  the  date  of  it,  acquired  right  to  lands 
from  persons  retoured  thereto,  shall  enjoy  their 
rights  as  the  law  then  stood.  It  statutes,  in  ge- 
neral, that  all  erroneous  retours  shall  be  free  from 
challenge  after  twenty  years ;  and  so  is  not  to  be 
confined,  as  Sir  Geo.  Mackenzie  conjectures,  in  his 
obs^vations  upon  it,  to  the  competition  of  diffisrent 
kinds  of  heirs  between  diemselves,  6.  g.  between  an 
heir  of  line  and  an  heir  of  tailsie.  (2) 

8.  Ministers'  stipends,  and  multures,  prescribe  in  Pnaen^ 
five  years  afl»r  they  are  due;  and  arrears  of  rent  ^JLJlf."'' 
(or  mails  and  dudes)  five  years  after  the  tenant's  stipend, 
removing  from  the  lands,  by  1669,  c.  9  f.     Sti-  ^*"'^ 
pends  due  during  a  vacancy,  though  they  are  not  of  rent. 

*  GoBinry  l<Mind>  JStt.  a.  t.  Pntcnpikm. 
t  See  JBR.  No.  2.  ▼.  Pretcriptum. 


(1)  See  JDiof.  t,  JVcmt^^^mm,  Di>.  IX.  $  8,  3»  4. 
(S)  At  to  the  prescription  of  retours,  «oe  Diet^  v.  Pnteripiian, 
Dif,  IV. 
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III.  7.  8.  included  in  the  strict  letter  of  this  act,  have  beeit 
Prcscrip.  found  to  fall  under  the  spirit  of  it ;  {Pac  ColL  77») ; 
tion  «f  "i-  because  the  favour  of  the  debtor  is  equally  strong 
stipends,  in  both.  (1)  As  the  prescription  of  mails  and  du- 
inukures,    ^^^  ^^  introduced  in  favour  of  poor  tenants,  that 

and  arrears  ^  *^  ' 

of  rent;  they  might  not  sufier  by  neglecting  to  preserve 
their  discharges,  a  proprietor  of  lands  subject  to  a 
liferent,  who  had  obtained  a  lease  of  all  the  liferent- 
ed  lands  from  the  liferenter,  is  not  ^ititled  to  plead 
it,  (9.  Dec.  1709,  Murray) ;  nor  a  tacksman  of  one's 
whole  estate,  who  bad,  by  the  lease,  a  power  of  re- 
of  bargains  moving  tcnaute ;  (2)  (20.  Jufy  1738,  L.  Carfin.)  By 
of  move,  the  same  statute,  bargains  concerning  moveables, 
^ '  or  sums  of  money  which  are  proveable  by  witnesses, 
prescribe  in  five  years  after  the  bargain.  Under 
these  are  included  sales,  locations,  and  all  other 
consensual  contracts,  to  the  constitution  of  wiiich 
writing  is  not  necessary.  (S)  But  all  the*  above- 
mentioned  debts  contained  in  this  statute  may,  af- 
ter the  five  years,  be  proved,  either  by  the  oath  or 
the  writing  of  the  debtor ;  of  .which  above^  ($  6.) 

andofar-  ^X  ^^^^  ^^  ^^^>  ^  qtii&qtie&nial  prescription  is 
reatments.  established  in  arrestments,  whethei^  on  decrees  or 
depending  actions.  The  fiost  prescribe  in  five 
years  after  using  the,arrestiaeiit$  and  the  last,  in 
five  years  after  sentence  is  prononneed  on  the  de* 
pending  action  *.  (4) 

•  See  Fac,  ColL  viL  12a 


(1}  As  to  the  prescription  of  stipends,  see  Diet  t. 
Div.  VIII.  §  a 

(2)  As  to  the  prescription  of  mails  and  duties,  see  Dust.  v.  Pn- 
gcriptUm,  Div.  VIII.  §  2. 

(3)  ^s  to  the  prescription  of  bargains  about  moveables, ^see  i>iic^. 
V.  PmcHptum,  Dir.  VIII.  5  4k 

(4)  As  to  the  prescription  of  arrestments,  see  Diet,  v.  Prucrip^ 
Han,  VIII.  S  1. 
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9.  No  person  binding  for  or  with  another,  eitlier  Jli-  7.  9. 
as  omtioner  or  co-principal  in  a  bond  or  contract  Limitedon 
for  a  sam  of  money,  continues  bound  aflser  seven  ^^*^"* 
years  from  the  date  of  the  bond,  provided  he  has  i^agemeBti. 
either  a  clause  of  relief  in  the  bond,  or  a  separate  ^ 

bond  of  relief,  intimated  to  the  creditor,  at  his  re- 
ceiving the  bond;  1696,  e.  5  \  But  the  act  de- 
clares, that  all  diligence  used  withjn  the  seven  years 
against  the  cautioner  shall  stand  good  f .  As  this 
is  a  public  law,  intended  to  prevent  the  bad  conse- 
quences of  rash  engagements,  its  benefit  cannot, 
before  the  lapse  of  seven  years,  be  renounced  by 
the  cautioner ;  {Edff.  19.  Rb.  1724,  Narie  p)    As  it 

'  Hie  clause  or  bond  of  relief  here  mentioned  is  provided  mere- 
ly..for  the  information  of  the  creditor  as  to  the  cautioner's  real  si- 
tuation. Where  therefore  a  party  is  bound  expreafy  as  eaidiontt, 
he  can  plead  the  statute,  though  there  be  neither  ckuae  nor  hiti* 
mated  bond  of  relief ;  11.  Dk.  1729,  Aw;  Fae.,QA  x.  ^  (I) 

t  **  Proriding,  that  what  l^al  diligence  by  inhibition,  homing, 
"  arrestment,  adjudication,  or  any  other  way,  shall  be  done  within 
"  the  seven  years,  by  creditors  against  their  cautioners,  for  whatT 
**  feD  due  in  diat  time,  shall  stand  good,  and  have  its  oovrse  and 
**  eflTecty  after  the  expiring  of  the  laid  seven  years,  as  if  this  act 
"  had  not  been  made/'  In  the  caM  of  Biddkk  just  mrationed,  a 
decree  in  absence  was  found  to  be  *'  1^^  diligence**  under  this 
clause.  On  an  appeal,  an  opposite  opinion  is  said  to  have  prevailed 
in  the  House  of  Lords,  though  the  cautioner  was  found  liable  on  a 
separate  ground,  %  April  1800. 

I  If  the  renunciation  appears  not  in  the  bond  it&elf,  but  aUwudtf 
it  will  be  effectual.     See  XSlk,  17.  v.  Pmer^HioH. 

(1)  Hie  doctrine  stated  in  the  note,  and  supported  by  the  deci- 
sions lefcired  to,  seems  very  doubtful.  Hie  act  1695  being  cor- 
redory  of  the  common  law,  ought  to  be  strictly  construed ;  and  it 
is  expressly  confined  to  cautioners  who  have  either  a  clause  of  le- 
Kef  or  intimated  bond.  Accoidlngly,  the  case  last  quoted  (of 
Riddick)  having  been  appealed  to  the  House  of  liords,  the  judg. 
ment  of  the  Court  of  Session,  though  affirmed  on  other  grounds, 
was  not  affirmed  upon  the  point  here  referred  to,  which  infers  that 
some  doubt  was  entertained  by  that  high  tribunal  on  this  point. 


380  PRESCRIFTIOK. 

III.  7.  ft  is  corre€tory,  it  is  strictly  interpretftd:  Thus, 
LimiteriflM  bonds,  bearing  a  matual  clause  of  relief  pro  ratOf 
t^^Sg!^  fall  not  under  it,  (21.  Jan.  1708,  Balkmtgne);  nor 
bonds  of  corroboration,  {Br.  61 ;  1&  Dec,  1747, 


""""""^    Ijady  Hemr^  Gordon) ;  nor  obligations,  where  the 
condition  is  not  purified,  or  the  term  of  payment 
not  come  within  the  seven  years ;  because  no  dili« 
gence  can  be  used  on  these,  {Br.  54.)   The  statute 
excludes  all  cautionries  for  the  faithful  disdiarge  of 
offices ;  these  not  being  obligations  in  a  bond,  or 
contracts  for  sums  of  money.     And  pracdoe  has 
denied  the  benefit  of  it  to  all  judicial  cautioners,  as 
cautioners  in  a  suspension.  (1)    Actions  of  count 
don  of  tu-  and  reckoning,  competent  either  to  minors  against 
**^  ■*"      their  tutors  or  curators,  or  vice  versa,  prescribe,  by 
1696,  c.  9,   in  ten  years,  after  the  majority  or 
death  of  the  minor.  (2) 
Prai^p.        10.  By  the  before-cited  1669,  c.  9,  holc^;n^h 
turn  of       bonds,  missive  letters,  and  books  of  account  not  at- 
^f^S^T  tested  by  witnesses,  prescribe  in  twenty  years,  un- 
less the  creditor  shall  thereafter  prove  the  verity  of 
the  subscription,  by  the  debtor's  oath  *.  It  is,  there- 
fore, sufficient  to  save  from  the  efiect  of  this  pre- 
scription, that  the  constitution  of  the  debt  be  pro- 
ved by  the  party's  oath,  after  the  twenty  years ; 
whereas  in  stipends,  merchants'  accounts,  &&  not 

*  The  act  Myi»  '*  the  dafender's  oath/'  oompnhmdmgf  not  only 
the  oiiginsl  gnmter,  but  hie  heir;  and  the  proof  required  it  of 
<*  the  ▼erity  of  die  nids  hologn^  bonds  and  lettan,  and  subecrip* 
«  tions  in  the  oompt-booki.*'  See  Edgar,  &  Jm^  1725,  CfnAtm; 
Foe,  CoB.  viu.  178;  Bobvimm's  lUpcrU,  aue  47. 


(1)  As  to  the  prescription  of  cautionary  oUigationsi  see  JDict  v. 
Ptmeriptum,  Div.  VII. 

(8)  As  to  the  prescription  of  tutorial  accounts,  see  Diet  ▼.  /Ve- 
ser^Ktow,  Div.  V. 
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only  the  constitution^  but  the  subsistence  of  the  !<<•  7. 10. 
debt,  must  be  proved  by  writing  or  the  debtor's  Rwoip. 
oath,  after  the  term  of  prescription.  Some  lawyers  ^^j°^^  . 
extend  this  prescription  of  holograph  writings  to 
all  obligations  for  sums  not  exceeding  £.100  Scoi» 
which  are  not  attested  by  witnesses;  because, 
though  these  are  in  practice  sustained,  notwith- 
standing  the  act  1540,  e*  1 17,  yet  they  ought  not  to 
have  the  same  duration  with  deeds  attested  by  wit- 
nesses. (1)  Though,  in  the  short  prescription  of 
debts,  the  right  of  action  is  for  ever  lost,  if  not 
exercised  within  the  time  limited,  (8)  yet,  where 
action  was  brought  on  any  of  those  debts^  befinre 
the  preacription  was  run,  it  subsisted,  like  any 
other  right,  for  forty  years.  As  this  defeated  the 
purpose  of  the  acts  establishing  these  prescriptions, 
all  processes  upon  warnings,  spuihdes,  ejections,  or 
arrestments,  or  for  payment  of  the  debts  contained 
in  act  1669,  e.  9,  are^  by  the  said  act,  joined  with 
1685,  c.  14,  declared  to  prescribe  in  five  years,  if 
not  wakened  within  that  time ;  (3)  (see  IV.  1.  §  88.) 

11,  Certain  obligations  are  lost  by  the  lapse  of  Eitmctioii 
lesa  than  forty  years  without  the  aid  <^  statute ;  ^^^^ 
where  tjie  nature  of  the  obligation,  and  the  circum-  tadtuniity. 
stances  of  purties,  justify  it:  Thu%  bills  which  are 
not  intended  for  lasting  securities,  produce  no  ac» 


(1)  AstodwpraMvipdcmof  holo0niihwritlB9hNeiMctT.iV«^ 
acr^/Honf  Dir.  IV. 

01)  TiMft  MOBfl  to  bt  Mou  inaccuracy  btn ;  tat  the  short  pre- 
iuiylioiii  do  not  in  general  cut  off  the  right  4if  atdoH^  but  merely 
Hmil  the  cnditor  es  to  hie  tsoac  t^pnof*  Hm  leptennnl  pttuorip^ 
tion  of  cantiomry  oUlgaitione»  and  the  ^linqaMDial  pnaci^lion  of 
anectmenti,  an  tiie  only  short  prasciiptions  respecting  Mts,  where 
the  rigki  qfaetUm  i*  cut  off  by  prescription. 

(3)  See  Diet  ▼.  Pntcr^pHoH,  Hit.  XTI  T. 
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III.  7.  11.  tion,  where  the  creditor  has  been  long  silent,  an- 
Eitiiiction  less  the  subsistence  of  the  debt  be  proved  by  the 
2^^^^^  debtor's  oath ;  but  the  precise  time  is  not  fixed  by 
citurni^.    practice  * ;  ( 1 )  see  Fak.  vol.  ii.  48 ;  Fac.  CoU.  \u  65.) 
^  Thus  also,  a  receipt  for  bills  granted  by  a  writer  to 
his  employer,  not  insisted  upon  for  twenty-three 
years,  was  found  not  productive  of  an  action ;  (2) 
{Fak.  voL  ii.  74).     The  prescriptions  of  the  resti- 
tution of  minors,  of  the  benefit  of  inventory,  &c. 
are  explained  in  their  proper  placet. 
Bonafidet    •  12.  In  the  positive  prescription,  as  estabUshed 
P^"^  by  the  act  1617,  the  continued  possession  for  forty 
■itivepre.  years,  proceeding  upon  &  title  of  property  not 
Mnption.    ^m.g,^i,ie  ^ith  falsehood,  seenres  the  possessor 

against  all  other  grounds  of  chfdienge,  and  so  pre* 
sumes  b(mafide$^ — prawn^ionejtttis  ei  dejute,  (27. 
It  h  not     Ncv.  1677,  Grant,)    In  the  long  negative  prescrip- 
reqiured  in  ^Jq,,^  bonajldes  in  the  debtor  is  not  required :  The 
MgatiTe     creditor's  neglecting  to  insist  for  so  long  a  time  is 
^^1^^    construed  as  an  abandoning  of  his  debt,  and  so  is 
equivalent  to  a  dischai^e.    Hence,  though  the  sub<> 
sistence  of  the  debt  should  be  referred  to  the  debt- 
or's own  oath,  after  the  forty  years,  he  is  not  lia* 
ble;  {F.  7.  2}Mr.  1708,  Ntgrier.) 
PMaip.        18.  Prescription  runs  die  momeiUo  m  momeitittm : 
tion  runt    rpj^^  whole  time  defined  by  law  must  be  completed, 
10  m  MO-     before  a  right  can  be  either  acquired  or  lost  by  it ; 
so  that  interruption  made  on  the  last  day  of  the 

*  THe  durttiofi  of  bHb  it  b«w  liiatoed  to  mx  yean  by  IS.  Geo, 
III.  c.  78.  §  37,  rendered  perpetual  by  Sa  Gap*  III.  c.  18;  and  it 
bcgina  to  ton  .only,  fiiom  the  third  or  iaat.day  of.gnuse  ;  Ac.  CoM,  x. 
78;  aiinnad,  11.  Mv.  17^ 


( 1 )  See  at  to  the  tezennial  pretcription  of  bills,  Diet,  v.  Pretcri^ 
Hon,  DiT.  X, — Thornton  on  3iU$, 

(8)  See  DkL  ▼.  Pnnmqptkm,  Dit.  XIV. 
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fortieth  year  breaks  its  course.  (1)     Civil  posses*  ^^^  7.  1& 
sioD,  (II.  1.  §  12,)  has  the  same  effects  with  natu-  F^escrip. 
ral,  in  all  questions  of  prescription,  whether  posi-  ^T*  "*"* 
tive  or  negative.     The  positive  prescription  runs  to  m 
against  the  Sovereign  himself,  by  the  express  words 
of  the  act  1617,  even  as  to  his  annexed  property,  The  posi- 
(1633,  c.  12.) ;  but  it  is  generally  thought  he  can-  scription 
not  suffer  by  the  nega^ve :  He  is  secured  against  ^^f 
the  negligence  of  his  officers,  in  the  management  ^^^    ^ 
of  processes,  by  express  statute,  (1600,  c.  14.)  The  Both  pre- 
nt^tive,  as  well  as  the  positive  prescription,  runs  ^'^  °^^ 
against  communities  and  hospitals,,  though  their  oommimi- 
overseers  are  administrators  only,  and  not  proprie^  alwj^tbe 
tors ;  against  the  church,  though  churchmen  have  church. 
but  a  temporary  interest  in  their  benefices.     But, 
because  the  rights  of  beneficiaries  to  their  stipends 
are  liable  to  accidents,  through  the  frequent  change 
of  incumbents,  thirteen  years'  possession  does,  by  a 
rule  of  the  Roman  diancery  which  we  have  adopt* 
ed,  found  a  presumptive  title  in  the  beneficiary ; 
deeermaUs  et  triennalis  ponessor  turn  tenetur  docere  DtcamaHM 
de  tituh.  (2)    But  this  is  not  properly  prescrip-  ^triama- 
tion ;  for  if,  by  titles  recovered,  perhaps  out  of  the  «». 
incumbent's  own  hands,  it  shall  appear  that  he  has 
possessed  tithes,  or  other  subjects,  to  a  greater  ex-< 
tent  than  he  ought,  his  possession  will  be  restrict* 
ed  accordingly ;  (23.  Jti^  1708,  !(«&.)— This  right  ptes^p. 
must  not  be  confounded  with  that  established  ip  fa-  ^^^ 
vour  of  churchmen,  by  Act  S.  16.  Dec.  1612,  (IL  lands  and 
9.  17,)  which  is  confined  to  church  lands  and  rents, 
-  -      ■         ■  ■  •       ■  ■  ■  ■ 1       I      III 

(1)  As  to  the  computadon  of  tune  in  presoripcion,  see  Diet,  v» 
PrttcriptUm,  Div.  XIV. 

(2)  See  as  to  decefoudu  d  trienmdU  pratcriptio,  Diet,  y.  Pre- 
acriptiimi  Diy.  VI, 


rents. 
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III.  7.  la  and  seems  to  constitute  a  proper  prescription  upon 
0OM  pi».  a  possession  of  thirty  years. 

^'^nfft      ^**  '^^  clause  in  the  act  1617,  saring  minors 
minors?     from  prescription,  is  extended  to  the  positive  as 
"^""""^    well  as  to  the  negative  prescription;  (Foe.  CoB.  1 18) ; 
but  the  exception  of  minority  is  not  admitted  in 
the  case  of  hospitals  for  children,  where  there  is  a 
continual  succession  of  minors,  that  being  a  cams 
iMoUius;  {R  17.  Dec.  169A,  HeHoes  HoqriiaL)  Mi- 
nors are  expressly  excepted  in  several  of  the  short 
prescriptions,  (as  1579,  c.  81,  1669,  e*  9*) ;  but, 
where  law  leaves  them  in  the  common  case,  they 
must  be  subject  to  the  common  roles.  (1) 
It  doet  not      ^^'  Prescription  does  not  run  amtra  nam  txdm- 
nm  eoHira  iem  ogeft^  against  one  who  is  barred,  by  some  le* 
^ageni  P^  incapacity,  from  pursuing;  (8&.  Jan.  1678^  D. 
Lauderdak) ;  for,  in  such  case,  neither  n^ligence^ 
nor  dereliction,  can  be  imputed  to  him.   This  rule 
is,  by  a  favourable  interpretation,  extended  to 
wives,  who,  ex  remreniia  marUali^  forbear  to  pur- 
sue actions  competent  to  them  against  their  hus- 
bands, (5.  Jitfy  1665,  Mackjf) ;  but  every  prescrip* 
tion  runs  against  wives,  in  fovour  of  third  parties, 
it  does  not  On  the  same  ground,  though,  by  the  act  1617,  pre- 
^'^f^^  scription  is  said  to  commence  from  the  date  of  the 
am  bo        obligation,  -with  the  singie  exception  of  actions  of 
"^  ^ '    warrandice ;  yet  the  words  of  that,  and  other  such 
statutes,  are  so  explained,  or  rather  corrected,  into 
an  agreeableness  with  this  rule,  that  the  prescrip* 
tion  runs  only  from  the  time  that  the  debt  or  right 
could  be  sued  upon.     Thus,  inhibition  prescribes 
only  from  the  publishing  of  tfie  deed  granted  to 


(1)  As  to  tliote  priTileged  agunit  praacriptioni  tee  Diet.  v.  Pn^ 
jer^pCmiy  Dit.  XII. 
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the  inhibiter's  prejudice;  (P.  Falc.  32.)     And,  in  iir. 7. 16. 
the  prescription  of  removings,  the  years  are  com-  prescrip. 
puted  only  from  the  term  at  which  the  defender  is  ^'°'** 
warned  to  remove,  (6.  Feb*  1629,  L,  Borthwick^) 
though  the  act  1579,  c.  82,  warrants  the  com- 
mencement of  them  from  the  date  of  the  warning. 
Neither  can  prescription  run  against  persons  whojt  does  not 
are  already  in  possession,  and  so  can  gain  nothing  nm against 
by  a  pursuit.     Thus,  where  a  person,  who  has  two  retAyin  " 
adjudications  affecting  the  same  lands,  is  in  pos-  p<»»^s8!on. 
session  upon  one  of  them,  prescription  cannot  run 
against  the  other  during  such  possession.  (1)    (See 
2^.  Nov.  1728,  Fraser.) 

16.  Certain  rights  are  incapable  of  prescription :  Be8  extra 
1.  Things  that  the  law  has  exempted  from  com-  <^^*"^'^*- 

°  .  ^  .     iflu  cannot 

merce,  (II.  1.  §  2.)  Of  this  sort  were  tithes,  which  beaoquired 
being  wholly  appropriated,  before  the  Reformation,  ^^^' 
to  sacred  uses,  could  not  be  made  the  property  of 
private  persons.  But  now  they  Avt  juris  privatif  ex- 
cept in  so  far  as  they  are  actually  destined  for  the 
maintenance  of  the  clergy ;  and  consequently  are 
capable  of  the  positive  prescription,  though  they 
cannot  be  lost  by  the  negative,  (see  §  17.)     Things  but  things 
stolen  or  possessed  by  violence  were  so  far  extra  stolen  may. 
commercium  by  the  Roman  law,  that  they  could  not 
be  acquired  by  usucapion,  even  in  the  person  of  a 
bona  fide  possessor ;  but  this,  and  all  other  grounds 
of  challenge,  seem  to  have  been  cut  off  by  the  prtB^ 
Kfiptio  kngissimi  temporis ;  {L  3.  4.  C,  deprcBscf.  80. 
vel  40.  ann,) :  neither  does  our  statute  of  prescrip- 
tion make  any  exception  in  the  case  of  stolen  goods. 


(1)  As  to  prescription  not  running  contra  non  valetUem  agert, 
9  Diet  ▼.  Preicriptum,  DW.  XIII. 


see  Dkt  ▼.  Premriptum,  Dir.  XIII. 
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III.  7. 10.  3.  Bei  mera  facuUaHsy  e.  g.  a,  faculty  to  charge  a 
Faculties  subjcct  with  debts,  to  revoke,  &c.  cannot  be  lost 
cannot  be  ^y  prescription ;  (14.  March  1707,  L.  Bimmerride) ; 
fcri^on ;  for  faculties  may,  by  their  nature,  be  exercised  at 
-  any  time.   Hence,  a  proprietor's  right  of  using  any 

act  of  property  on  his  own  grounds  cannot  be  lost 
by  the  greatest  length  of  time,  though  a  neighbour- 
ing heritor  should  happen  to  be  hurt  by  the  exer- 
norexcep-  cise  of  it;  (11.  9.  $  10.)     3.  Exceptions  competent 
tioB%         ^Q  ^  person  for  eliding  an  action  cannot  prescribe, 
if  they  are  founded  on  simple  dbcharges ;  because 
discharges  are  intended  to  have  no  further  opera- 
tion, and  cannot  produce  an  action,  whereby  the 
if  they  be    prescription  may  be  interrupted.     But  where  the 
™^  ^^  ^  exception  is  founded  on  a  riirht  productive  of  an  ac- 
an  action,    tion,  e.  ff.  compensation,  such  nght  must  be  msist- 
ed  on  within  the  years  of  prescription;  (II.  4.  §  5.) 
Obiiga-      4.  Obligations  of  yearly  pensions  or  payments, 
^'^^      thouffh  no  demand  has  been  made  on  them  for 

▼cany  pay-  ^ 

menta  can-  forty  years,  do  not  suffer  total  prescription,  but 
^^^^  still  subsist  as  to  the  arrears  fallen  due  within  that 
period ;  (/.  7.  $  6.  die  prcucr.  30.  vd  40.  cata, ;  My 
1730,  Lockhart)  ;  because  prescription  cannot  run 
against  an  obligation  till  it  be  payable,  and  each 
yearns  pension  or  payment  is  considered  as  a  sepa* 
rate  debt  But  in  bonds  which  carry  a  yearly  in- 
terest, since  the  obligation  is  but  one,  and  can  be 
fulfilled  at  once,  the  interest  is  merely  an  accessory 
to  the  principal  sum ;  and,  therefore,  if  the  credi- 
tor has  been  silent  for  forty  years,  the  obligation 
itself  is  prescribed ;  and,  consequently,  all  the  in- 
terests as  accessories.  (1) 


(I)  See  Did.  ▼.  PrtmriptwH,  Div.  I.  $  1.  6. 
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17.  No  right  can  be  lost  nan  uiendo  by  one,  un-  III.  7.  17. 
less  the  effect  of  that  prescription  be  to  establish  it  Rigjit  of 
in  another.     Hence  the  rule  arises, /m  sangmnis  ^^^' 
mtnquam  prcBKribiiur :  One  may,  therefore,  at  the  scribe. 
greatest  distance  from  his.  ancestors  death,  serve 

heir  to  him,  if  no  other  has  served  before  him ; 
for  as  that  right  is  proper  to  him  who  has  the  cha- 
racter of  heir,  there  can  be  no  interest  vested  in 
any  other  person  to  found  an  opposition.     Hence,  The  nega. 
also^  a  propiietor  of  lands  cannot  lose  his  property  ^J^'oa 
by  the  n^ative  prescription,  unless  he  who  objects  '^  b«n. 
it  can  himself  plead  the  positive,  in  terms  of  the 
act  1617 ;  {Edg.  20.  July  1725,  PcOtm.)    On  the  Feu-dutiet 
same  ground,  a  superior's  right  of  feu-duties  can-  lo^bytiie 
not  be  lost  non  tetendo:  because,  being  inherent  in  n«gB^7» 
the  superiority,  it  is  truly  a  right  of  lands  that  can-  tion ; 
not  suffer  the  negative  prescription,  except  in  fa- 
vour of  one  who  can  plead  the  positive ;  which  the 
vassal  cannot  do,  being  destitute  of  a  title.     This 
rule  applies  also  to  parsonage-tithes,  which  are  an  °<>'  P*'' 
inherent  burden  upon  all  lands  not  especially  ex-  tein^ 
empted,  and  from  which  therefore  the  person  lia- 
ble cannot  prescribe  an  immunity  by  bare  non- 
payment :  But  such  vicarage-tithes  as  are  only  due, 
where  they  are  established  by  usage,  may  be  lost 
by  prescription;  {F.  24.  July  1678,  L.  Grtmt,  II.  10. 
$  5.)     In  all  these  cases,  though  the  radical  right 
cannot  suffer  the  negative  prescription,  the  bygone 
duties,  not  demanded  within  the  forty  years,  are 
lost  to  the  proprietor,  superior,  or  titular.  (1) 

18.  Prescription  may  be  interrupted  by  any  deed,  Intemip- 
whereby  the  proprietor  or  creditor  uses  his  right  or  p^<^p. 
ground  of  debt.     It  is  not  only  the  proprietor  or  *>on. 

(I)  See  Dkt.  ▼.  Preaaiptum,  Div.  I.  §  7.  9. 
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III.  7. 18.  creditor  himself  who  can  interrupt,  but  his  heir  in 
Intemip-   the  bare  right  of  apparency.     And  even  an  inter- 
ra?ption?"  ^'"Pt^o"  made  by  one  who  had  only  a  putative  title, 
-^'"'^'-'''^    the  true  creditor  afterwards  pursuing,  though  he 
derived  no  right  from  the  interrupter,  was  found, 
by  a  late  decision,  entitled  to  the  benefit  thereof; 
{Fak.  vol.  i  136.)   In  all  interruptions,  notice  must 
be  given  to  the  possessor  of  the  subject,  or  the  debu 
or,  that  the  proprietor  or  creditor  intends  to  sue 
Registn.    upon  his  right :  And,  consequently,  though  regis- 
nriiiter-^  tration  of  the  ground  of  debt  be,  in  some  respects, 
rupdoa,      considered  as  a  decree,  yet,  as  the  defender  is  not 
nordta.     made  a  party  to  it,  it  is  no  interruption ;  nor  cita* 
blank  sum.  tions  which  proceed  on  blank  summonses,  (IV.  1. 
monses.      ^  35^^^  bccause  these  had  no  relation  to  any  special 
ground  of  debt     All  writings  whereby  the  debtor 
himself  acknowledges  the  debt,  and  all  processes 
for  payment  brought,  or  diligences  used,  against 
him,  upon  his  obligation,  by  horning,  inhibition, 
arrestment,  &c.  must  be  effectual  to  interrupt  pre- 
scription. (I) 
Intemip-       19.  Interruptions,  by  citation,  upon  libelled  sum- 
ta^^prel  n^oJ^ses,  where  they  are  not  used  by  a  minor,  prc- 
acribe  in     scribe,  if  uot  renewed  every  seven  years,  by  1669, 

ifnot^re!!*'  ^*  ^^'    ^^^  where  the  appearance  of  parties,  or  any 

newed.       judicial  act,  has  followed  thereupon,  it  is  no  l<Miger 

a  bare  citation,  but  an  action  which  subsists  for 

forty  years  *.    By  this  statute,  citations  for  inter- 

•  By  the  bankrupt  statutes,  33.  C?«o.  III.  c  74,  and  64.  Gao. 
111.  c.  137,  production  of  grounds  of  debt  in  the  course  of  a  se- 
questration,  is  declared  to  have  the  same  effect  in  interrupting  pre- 
scription  as  an  action  against  the  bankrupt  or  trustee. 

(1)  As  to  the  interruption  of  prescription,  see  Did,  ▼.  Prt$crip» 
tim,  6iv.  XV.  XVI. 
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ruptiog  the  prescription  of  real  rights  must  be  given  ill.  7. 19. 
by  messengers;  and  by  1696,  c.  19,  the  summon-  Requisites 
ses,  on  which  such  ciutions  proceed,  must  pass  the  ^^  '°^'*: 
signet  upon  a  bill,  and  be  registered  within  sixty  the  pre-. 
days  after  the  execution,  in  a  particular  register  ap-  ^^^ 
pointed  for  that  purpose.    And  where  interruption  rights.   ' 
of  real  rights  is  made  viafacHi  an  instrument  must  """"""^ 
be  taken  upon  it,  and  recorded  in  the  said  register ;        ^ 
otherwise  it  can  have  no  effect  against  shagular  suc- 
cessors. (1) 

20.  Interruption  has  the  effect  to  cut  off  the  Elisor 
course  of  prescription ;  so  that  the  person  prescribe  intemip. 
ing  can  avail  himself  of  no  part  of  the  former  time, 

but  must  begin  a  new  course,  commencing  from 
the  date  of  the  interruption.  Minori^,  therefore,  Biinority 
is  no  proper  interruption ;  for  it  neither  breaks  the  ^^p^. 
course  of  prescription,  nor  is  it  a  document  or  evi- 
dence taken  by  the  minor  on  his  right :  It  is  a  per- 
sonal privilege  competent  to  him,  by  which  the 
operation  of  the  prescription  is  indeed  suspended 
during  the  years  of  minority ;  which  are  therefore 
discounted  from  it :  but  it  continues  to  run  after 
majority,  and  the  years  before  and  after  the  mino- 
rity may  be  conjoiued  to  complete  it.  The  same 
doctrine  applies  to  the  privilege  arising  from  one's 
incapacity  to  act;  {wpr.  §  15.) 

21.  Diligence  used  upon  a  debt  against  any  one  whenpw- 
of  two  or  more  co-obligants  preserves  the  debt  it-  *^  '"««- 
self,  and  so  interrupts  prescription  against  all  of  cmei^T' 
them,  except  in  thq  special  case  of  cautioners,  who  ^^^ 
are  not  affected  by  any  diligence  used  against  the 
principal  debtor ;  (1695,  c.  5.)  In  the  same  manner, 

a  right  of  annualrent,  constituted  upon  two  sepa- 


(1)  See  Dkt^  v.  Prucr^>tum,  Div.  XV  J  I. 
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HI.  J,  21.  rate  tenements,  is  preserved  as  to  both  from  the  ne- 
When  par.  gative  prescription,  by  diligence  used  against  either 
SJtion'ie-  ^^  ^'^e™^  (22.  June  1671,  Lard  Balmerino.)     But 
cures  the .   whether  such  diligence  has  also  the  effect  to  hinder 
right         ^^  possessor  of  the  other  tenement,  by  singular  ti- 
■*''*"""~"*^  ties,  from  the  benefit  of  the  positive  prescription, 
may  be  doubted ;  for  no  interruption  can  be  said 
to  be  thereby  made  against  the  possessor;  and  if 
he  continues  his  possession  for  the  term  of  prescrip* 
tion,  he  seems  to  be  precisely  in  the  case  of  the  sta- 
Interru)).    tute  1617^     This  is  certain,  that  interruption  made 
^^  ^th     ^^^^^  ^^  possessor  of  a  barony,  by  arresting,  or 
possessor     levying  the  mails  and  dudes  of  any  part  of  it,  in- 
terrupts his  prescription  of  the  whole ;  for  a  barony 
is  nomen  universOaiis^  or  umtm  quid;  (II.  6.  §  7.) 


of  ftbo- 
rony 
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OF  SUCCESSION  IN  HERITABLE  RIGHTS. 


Succes.  Singular  successors  are  those  who  succeed  to  a 
**?'  *' ml  P^^®*^  y^*  alive,  ( 1 )  in  a  special  subject,  by  singular 
universal,  titles ;  but  succession,  in  its  proper  sense,  is  a  me- 
thod of  transmitting  rights  from  the  dead  to  the 
living.  HeriUMe  rights  descend  by  succession  to 
the  hdr  properly  so  called ;  fgiovedbk  rights  to  the 
executors^  who  were  sometimes  said  to  be  heirs  in 
moveables.  Succession  is  either  by  special  desthna* 
iianj  which  descends  to  those  named  by  the  proprie- 
tor himself;  or  legale  which  devolves  upon  the  per- 

(1)  A  singular  successor  may  succeed  aAer  the  death  of  the 
granter  of  the  deed ;  but  the  deed  itself,  if  relating  to  heritage, 
must  bear  to  be  granted  de  pr<utnti» 
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sons  whom  the  law  marks  out  for  successors,  from  11^*  8. 1. 
a  presumption,  that  the  proprietor  would  have  n»-  Succo. 
med  them  had  he  made  a  destination.     The  first  ^^ 
is,  in  all  cases,  preferred  to  the  other,  as  presump-  desdna- 
ti<Mi  must  yield  to  truth.  \^  ^ 

2.  In  the  succession  of  heritage,  the  heirs  at  law 
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are  otherwise  called  heir^-^eneral,  heirs  whaUoever^  q^^^  ^ 
or  heirs  qf  line ;  and  they  succeed  by  the  right  of  racoMdon 
blood  in  the  following  order :  First,  descendaniSf  ^^g^ 
whose  preference  before  ascendants  or  collaterals,  n^^  ^ 
is  established  by  the  universal  consent  of  nations.  i«w. 
The  Romans  divided  the  succession  equally  among 
all  the  immediate  descendants  of  the  deceased ;  but  Descent 
we,  from  our  close  attention  to  the  feudal  plan,  pre-  ^^^ 
fer  sons  to  daughters,  and  the  eldest  son  to  all  the 
younger.     Where  there  are  daughters  only,  they 
succeed  equally,   and  are  calkd  heirs^porUoners, 
Failing  immediate  descendants,  grandchildren  sue* 
ceed ;  and,  in  default  of  them,  great-grandchil- 
dreit ;  and  so  on  ui  infinitum,  preferring,  as  in  the 
former  case,  males  to  females,  and  the  eldest  male 
to  the  younger. 

3.  Next  after  descendants,  coUaierals  succeed;  CoUaie. 
among  whom  the  brothers-german  of  the  deceased 
have  the  first  place,  t.  e.  brothei-s  both  by  father 
and  mother ;  for  the  full  blood  excludes  the  half 
blood*    But  as,  in  no  case,  the  legal  succession  of 
heriti^  is,  by  the  law  of  Scotland,  divided  into 
parts,  unless  where  it  descends  to  females ;  the  im- 
mediate younger  brother  of  the  deceased  excludes 
the  rest,  according  to  the  rule,  heritage  descends* 
Where  the  deceased  is  himself  the  youngest,  the 
succession  goes  to  the  immediate  elder  brother,  as 
being  the  least  deviation  from  this  rule ;  {Pr.  Falc. 
9 ;  Foe.  CM.  2. 187.)   If  there  are  no  brothers-ger- 
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man,  the  sisters-german  succeed  equally,  then  br<V 
tbergTconsanguinean,  (t. «.  by  the  father  only,)  in  the 
same  order  as  brotbers-german ;  and  failing  them, 
sisters-eonsanguinean  equally.  Next,  the  father 
succeeds,  though  by  our  ancient  usage  he  was  e<:- 
cluded  f  ( O.  S3 1.  $  46«)  After  him  his  brothers  and 
sisters,  according  to  the  rules  already  explained ; 
then  the  grandfather ;  failing  him,  his  brothers  and 
sisters :  and  so  upwards,  as  far  back  as  propinqui- 
ty can  be  proved.  Though  children  succeed  to  their 
mother,  a  mother  cannot  to  her  child,  nor  is  there 
any  succession  by  our  law  through  the  mother  of 
the  deceased ;  insomuch,  that  one  brother^uterine^ 
(t.  e.  by  the  mother  only,)cann6t  sucoeed  to  another, 
even  in  that  estate  which  flowed  originally  from  their 
own  common  mother ;  (5.  Feb*  1663,  Lenwm,) 

4.  In  heritage  there  is  a  right  of  rigvreMflto^ion, 
by  which  one  succeeds,  not  from  any  title  in  him- 
self, but  in  the  place,  and  as  repres^oitiog,  some  of 
his  deceased  ascendants.  Thus,  where  one  leaves 
a  younger  son,  and  a  grandchild  by  his  eldest,  the 
grandchild,  though  farther  removed  in  degree  from 
the  deceased  than  his  uncle,  exdudes  him,  as  com- 
ing in  place  of  his  father  the  eldest  son.  Hence 
arises  the  distinction  between  succession  in  oapiiOf 
where  the  division  is  made  into  as  many  equal  parts 
as  there  are  eapUa  or  heirs,  which  is  the  case  of 
heirs-portioners ;  and  succession  in  stirpes^  where 
the  remoter  heirs  draw  no  more  among  them  than 
the  share  belonging  to  their  ascendant,  or  8iirp$^ 
whom  they  represent ;  an  example  of  which  may 
be  figured  in  the  case  of  one  who  leaves  behind  him 
a  daughter  alive,  and  two  grand-daughters  by  a 
daughter  deceased.  Though  the  right  of  success 
sion  does,  in  no  case,  fall  to  the  mother  of  the  de- 
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ceased,  nor  to  bis  relaUons  by  her ;  yet,  as  child-  II  I.  8.  4. 
reo  succeed  to  their  mother,  therefore,  in  every  case  Siuxeasio 
where  the  mother  herself  would  have  succeeded,  ?>*^^P^' 
had  she  been  alive,  her  children  also  succeed,  as 
representing  her.  (1) 

5.  In  the  succession  of  heirs-portioners,  indivi- 


sible righu,  («.  g.  titles  of  dignity,)  fall  to  the  eldest  ^^'^^l^ 
sister.  A  single  right  of  superiority  goes  also  to 
the  eldest ;  for  it  hardly  admits  a  division,  and  the 
condition  of  the  vassal  ought  not  to  be  made  worse, 
by  multiplying  superiors  upon  him.  Where  there 
are  more  such  rights,  the  eldest  may  perhaps  have 
her  election  of  the  best ;  but  the  younger  sisters  are 
entitled  to  a  recompense,  in  so  far  as  the  divisions 
are  unequal,  at  least  where  the  superiorities  yield  a 
constant  yearly  rent,  6.  g*  a  yearly  feu-duty.  The 
principal  seat  of  the  family  falls  to  the  eldest,  with 
the  garden  and  orchard  belonging  to  it^  without  re- 
compense to  the  younger  sisters;  (1743,  Pedies)\ 
but  all  other  houses  are  divided  amongst  them,  to- 
gether with  the  lands  on  which  they  are  built,  as 
parts  and  pertinents  of  these  lands.  (2) 

6.  Those  heritable  rights,  to  which  the  deceased  Heir  of 
did  himself  succeed  as  heir  to  his  father  or  other  *^®"^"*^- 
ancestor,  get  sometimes  the  name  of  heritage  in  a 
strict  sense,  in  opposition  to  xXxefeudanova^  or  feus 
oi  conqneai,  which  he  had  acquired  by  singular  ti- 
tles, and  which  descend,  not  to  his  heir  of  line,  but 
of  conquest  This  distinction  obtains  only  where 
two  or  more  brothers  or  uncles,  or  their  issue,  are 
next  in  succession ;  in  which  case,  the  immediate 
younger  brother, .  i^s  heir  of  line,  succeeds  to  the 

(1)  See  Diet.  v.  Succtstum. 

(2)  See  Diet.  v.  Heir-Portioner, 
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proper  heritage,  because  that  descends ;  whereas 
the  conquest  ascends  to  the  immediate  elder  bro- 
ther ;  (Q.  Att,  c,  88.)    It  has  no  place  in  female  sue* 
cession,  which  the  law  divides  equally  among  the 
heirs-portioners ;  {K.  3.)   Where  the  deceased  was 
the  youngest  brother,  the  immediate  elder  brother, 
whether  of  the  same  or  of  a  former  marriage,  b 
heir  both  of  line  and  of  conquest ;  (SO.  July  1664^ 
Lady  Clerkington^)  contrary  to  the  opinion  of  Craig, 
(p.  336.)  An  estate,  disponed  by  a  father  to  his  eld* 
est  son,  is  not  conquest  in  the  son's  person,  but  he- 
ritage ;  because  the  son  would  have  succeeded  to  it 
though  there  had  been  no  disposition.  The  heir  of 
conquest  succeeds  to  all  rights  affecting  land  which 
require  seisin  to  perfect  them ;  and,  consequently, 
to  dispositions  or  heritable   bon^s,   though  they 
should  not  be  actually  followed  by  seisin ;  {Hopef 
Min.  Pr.  p.  40;  8.  Jan.  1740,  D.  HanUUon.)   But 
teinds  go  to  the  heir  of  line ;    because  they  are 
merely  a  burden  on  the  fruits,  not  on  the  land ; 
(16.  Dec,  1736,  Greenock.)  Tacks  do  not  fisdl  under 
conquest,  because  they  are  complete  rights  without 
seisin;   (23.  June  1663,  Ferguson);  nor  personal 
bonds  taken  to  heirs  secluding  executors,  both  for 
the  reason  just  mentioned,  and  because  they  are 
heritable,  not  ex  sua  naiura^  but  by  the  force  of  des- 
tination ;  and  therefore  that  heir  is  understood  in 
the  destination,  who  is  heir  in  the  most  proper 
sense ;  (1)  (8.  Jan.  1748,  D.  HmUUon.) 

7.  The  heir  of  line  is  entitled  to  the  succession, 
not  only  of  subjects  properly  heritable,  but  to  that 
sort  of  moveables,  called  heirship^  which  is  the  best 
of  certain  kinds ;  (1474,  c.  54.)    This  doctrine  has 


(I)  See  Did,  v.  Conqve8i,'^fferiiage  and  Conquett, 
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been  probably  introduced,  that  the  heir  might  not  ll^«  8. 7. 
have  an  house  and  estate  to  succeed  to^  quite  dis-  Hdr^p. 
mantled  by  the  executor.     The  list  of  heirship-  w^?^^ 
moveables  contained  in  L.  B.  c.  125,  is  imperfect;  eluded  in 
and  indeed  all  such  lists  must  be  enreater  or  less,  ac-  ^"°' 
cording  to  the  variety  of  moveables  belonging  to 
the  deceased.     In  that  sort  which  goes  by  pairs  or 
dozens,  the  best  pair  or  dozen  is  the  heirship. 
There  is  no  heirship  in  fungibles,  or  things  esti- 
mated by  quantity ;  as  grain,  hay,  current  money, 
&c.     To  entitle  an  heir  to  this  privilege,  the  de-  ^^"y  ^ 
ceased  must  have  been  either,  1.  A  Prelate;  2.  A  nottnMu. 
Baron,  t.  e.  one  who  stood  infeft  at  his  death  in  ""*  ***•"  '> 
lands,  (though  not  erected  into  a  barony,)  or  even 
in  a  right  of  annualrent :  Or,  3.  A  burgess ;  not 
an  honorary  one,  but  a  trading  burgess  of  a  royal 
borough,  or  at  least  one  entitled  to  enter  burgess  in 
the  right  of  his  ancestor;    {F.  22.   Nov.   1698,  they  fall 
Cumin.)    Neither  the  heir  of  conquest,  nor  of  tail-  JJ^J'**' 
zie,  has  right  to  heirship-moveables.  (1) 

8.  As  to  succession  by  destination,  no  proprietor  Heritage 
can  settle  any  heritable  estate  in  the  proper  form  of  ^^^  ^ 
a  testament,  not  even  bonds  secluding  executorss  ftestameDt. 
though  these  are  not  heritable  ex  sua  naiura.  (2) 
But  where  a  testament  is,  in  part,  drawn  up  in  the 
style  of  a  deed  inter  viiK)$,  such  part  of  it  may  con- 
tain a  settlement  of  heritage,   though  executors 
should  be  named  in  the  testamentary  part     The 
common  method  of  settling  the  succession  of  heri- 
tage is  by  disposition,  contract  of  marriage,  or  sim- 
ple procuratory  of  resignation.     And  though  a  dis- 


(1)  See  DieL  ▼.  Heink^  MovmNu.    See  an  InTentory  oSHmr- 
MooeMm  in  Hope's  l^mr  Pnetiekt,  Append.  53a      See 

abo  Darg  ▼.  Darg,  23.  Dee.  1808,  Fac»  CoB, 

(2)  See  Dia,  ▼.  jForwyn,  Div.  VL  5  1. 
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III.  8.  B.  position  settling  heritage  should  have  neither  pre* 
Heritage    cept  nor  procuratoryi  it  founds  an  action  against  the 
^\ed  by    ^^'^  ^^  ^^"^  ^^  Complete  his  titles  to  the  estate,  and 
testament,   thereafter  divest  himself  in  favour  of  the  disponee. 
^y^of     AH  heirs  by  destination  may  properly  enough  be 
uiicie,       called,  by  a  general  name,  heirs  of  tailzie,  from  <atf- 
^TUion ;  ^  ^  ^"^  because  the  lineal  succession  is  cut  off  in 
their  favour ;  but  they  are  usually  distinguished  in- 
how  they    to  heirs  qf  tailzie  and  <^  provisum.     The  appella- 
'^^'        tion  of  tailzie,  or  entail,  is  chiefly  used  in  the  case 
of  a  land-estate,  which  is  settled  on  a  long  series  of 
heirs  substituted  one  after  another ;  whereas,  heirs 
pointed  out  in  contracts  of  marriage,  or  in  bonds 
containing  clauses  of  substitution,  are  more  com- 
monly called  heirs  of  provision.     The  person  first 
called  in  the  tailzie,  is  the  insiUuie ;  the  rest,  the 
Heir-male.  ^eirs  of  tailzie^  or  the  subMutes,    Tailzies  are  fre- 
quently made  in  favour  of  the  heir-male,  t.  e.  of  the 
nearest  legal  heir  to  the  granter,  who  is  himself  a 
male,  and  whose  propinquity  is  wholly  connected  by 
males,  without  the  intervention  of  any  females.  (1) 
9.   TaUzieSj  when  considered  in  relation  to  their 
several  degrees  of  force,  are  either,  1.  Simpk  da^ 
tinatiani:  2.  TaUzie&tDiihprMbitoty  clauses:  Or, 
3.  Tailzies  unih  prohibUorp^  resoluiHve^  and  irriUvU 
Simple  dcs.  cbotses.     That  is  a  simple  destination,  where  the 
^''  *^"'     persons  called  to  the  succession  are  substituted  one 
after  another,  wWunU  any  restraini  kud  ontheesf^ 
lays  no  re.  epcise  (^  their  propcTtf^,     The  heirs,  therefore,  sujC- 
Uie  beir^"   ceeding  to  such  estate,  are  absolute  fiars ;  and  con- 
sequently may  alter  the  destination  at  pleasure.  Nor 
can  inhibition,  used  against  them  by  the  next  sub- 
stitute, cut  off  this  right  of  fee ;  for  inhibition  sup- 


( 1 )  See  Watson's  Law  of  Succutiom. 
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poses  an  antecedent  obligation  on  the  debtor,  which  m*  ^*  ^• 
that  diligence  is  intended  to  secure  to  the  inhibiter ;  Simple 
whereas,  in  a  simple  destination,  the  several  heirs  ^^^  |^ 
lie  under  no  obligation,  and  the  substitutes  have  no  re. 
onljr  the  hope  of  succession.  (1)  ^g  ^J^ 

10.  In  tailzies  with  clauses  prohibUary^  e.  g.  de- — -^ — 
claring  that  it  shall  not  -be  lawful  to  the  heirs  to  ^^^h  pro. 
contract  debts,  or  alien  the  lands,  in  prejudice  of  ^ibitory 
the  succession,  none  of  the  heirs  can  alien  graiui'  cannot  be 
tomsfy  /  for  a  proper  right  of  credit  is  thereby  crea-  ait«^ 
ted  to  the  i^veral  substitutes,  who  may,  in  the  cha-  tousiy' 
racter  of  creditors,  reduce  such  alienations  upon 
the  statute   1621,   afterwards   to   be   explained ; 
(F.  28.  Jan.  1687,  E.  CaBender.)  But  the  members 
of  entail  may  contra^  debts,  which  will  be  effectual 
to  the  creditors,  or  may  dispose  of  the  estate  for 
onerous  causes,  since  the  fee  subsists  in  their  per- 
son ;  even  though  the  substitutes,  as  creditors  by  inhibition 
the  prohibitory  clause,  have  used  inhibition  on  the  "^^  ^ 

,    *  .f  '  ^  serveci  up- 

tailzie  to  secure  themselves  against  the  effect  of  fu-  on  tbem 
ture  contractions ;  (2)  {Fac.  ColL  2.  211.)  In  both  ^l^^^^^^ 
these  sorts,  the  maker  himself  may  alter  the  tailzie ; 
except,  1.  Where  it  has  been  granted  for  an  one- 
rous cause,  as 'in  mutual  tailzies;  (14.  Jan.  1631, 
Sharp) ;  or,  2.  Where  the  maker  is  expressly 
disabled,  as  well  as  the  institute  or  the  heirs ; 
{Br.  119.) 

11.  Where  a  tailzie  is  guarded  with  irritant  and  Tailzies 
resolutive  douses,  the  estate  entailed  cannot  be  car-  ^HJ*^*^" 
ried  off  by  the  debt,  or  deed,  of  any  of  the  heirs  resolutive 
succeeding  thereto,  in  prejudice  of  the  substitutes.  ^  *"*"* 
It  was  long  doubted  whether  such  tailzies  dught 


(1)  As  to  simple  destinations,  seb  Diet  v.  Fmr,  Absoiute,  Li- 
mUed^  $  3.  (2)  See  Diet,  v.  Fiar,  Abwlute,  Limited,  $  2. 
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III.  &  11.  to  be  effectual,  even  where  the  superior's  consent 
TailJ«  was  adhibited ;  because  they  sunk  the  property  of 
tauaf  mS"  estates,  and  created  a  perpetuity  of  liferent.  The 
retolutiYe  first  judgment  confirming  them  was  26*  FA.  1662, 
V,  Stomumi ;  and  thereafter  they  were  explicitly 
authorised  by  1685,  c.  22.  By  this  statute,  the 
entail  must  be  registered  in  a  special  register  esta- 
blished for  that  purpose ;  and  the  irritant  and  re- 
solutive clauses  must  be  inserted,  not  only  in  the 
procuratories,  precepts,  and  seisins,  by  which  the 
tailzies  are  first  constituted,  but  in  all  the  aiter- 
conveyances  thereof  otherwise  they  can  have  no 
force  against  singular  successors  ;  (see  IL  52.) 
But  a  tailzie,  even  without  these  requisites,  is  ef- 
fectual against  the  heir  of  the  granter,  or  against 
the  institute  who  accepts  of  it ;  [K.  47.)  That  part 
of  the  act  which  requires  the  registration  of  tailzies, 
in  order  to  their  affecting  singular  successors,  was 
found  to  have  no  retrospect  to  tailzies  made  prior 
thereto ;  {K.  89.)  But  this  was  reversed  by  a  judg- 
ment of  the  Hous$  of  Peers ;  and,  indeed,  the  se- 
curity of  creditors  calls  for  registration  equally  in 
all  tailzies,  and  the  act  1690,  e,  SS,  makes  no  ex- 
ception ;  {Feu:.  Coll,  2.  145.)  It  has  been  always 
an  agreed  point,  that  the  act  1685  regulates  the 
posterior  transmissions,  even  of  tailzies  dated  be- 
fore it :  so  that,  in  all  these,  the  irritant  clauses 
must  be  repeated  j  (J^.  60.)  Retours  upon  general 
services  are  not  properly  transmissions  of  an  estate ; 
they  only  give  right  to  unexecuted  procuratories 
of  resignation  and  precepts  of  seisin;  and  there- 
fore they  do  not  fall  under  that  statute.  ( 1 ) 


(I)  See  Sandfbitl  on  Eniaaa. 
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12.  An  heir  of  entail  has  full  power  over  the  en-  ^^^  ^  ^^ 
tailed  estate,  except  in  so  far  as  he  is  expressly  fet-  TiMy  m 
tered ;  {Fac.  Coll.  2. 13.) ;  and  as  entails  are  an  un-  ^bT^^ 

favourable  restraint  upon  property,  and  a  frequent  

snare  to  trading  people,  they  are  strictisnnii  ju- 
rig  ;  so  that  no  prohibitions  or  irritancies  are  to  be 
inferred  by  implication.  Hence,  though  all  debts  -<^ 
to  be  contracted  by  the  heir  should,  by  the  entail, 
be  declared  null,  but  without  irritating  the  fight  of 
the  heir  contracting,  (22.  My  1712,  Cred.  of  Hi-  *^:ol. 
carfDR,)  or  vice  ver«ti,  though  there  should  be  a 
clause  irritating  the  right  of  the  heir  who  contracts, 
but  without  declaring  the  debts  contracted  null, 
(11.  Mtg  1784,  BaiBity)  the  court  will  not  inteiv 
pose  to  supply  the  defect  from  presumed  intention. 
For  ibe  same  reason,  a  prohibition  to  alter  the 
succession,  though  under  an  irritancy,  does  not 
.disable  the  heir  from  contracting  debt;  (Fo/c.  1. 
1 16.) ;  nor  does  a  prohibition  to  contract  debt  hin- 
der him  from  selling;  {Faic.  2.  92  *.) 

18.  An  heir,  who  counteracts  the  directions  of  What 
the  tailzie,  by  aliening  any  part  of  the  estate,  char-  (^^^, 
ging  it  with  debt,  &c.  is  said  to  contravene.    It  is  ▼eniioD. 
not  the  simple  contracting  of  debt  that  infers  con- 
travention ;  the  lands  entailed  must  be  actually  ad-* 
judged  upon  the  debt  contracted ;  (£  84.)    An 
a  heir  may,  where  he  is  not  expressly  barred,  settle 
jointure  on  his  wife^  not  exceeding  the  terce ;  ( 1)  be- 

*  By  act  10.  Qm,  III.  c  51,  a  fiicultj  is  given  to  hein  of  entail 
to  cbaige  the  estate  with  turns  laid  out  in  improrements,  under  car* 
tain  oooditions. 

(1)  By  the  5.  Qm,  IV.  c  87,  heirs  of  entaU  are  enabled  to 
grant  prorisions,  to  a  certain  extent,  in  favour  of  thdr  wives  and 
hurfwnds  and  children,  though  not  authorised  to  do  so  by  the  deed 
of  entail. 
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III.  8.  la  cause  the  provisions  of  law  are  not  excluded  in 
Does  the     tailzies  by  implication ;  {K.  90.)     But  the  settling 
nw^rfeit   provisions  on  children,  being  a  positive  deed  of  the 
for  the       granter,  was  found  to  import  contravention,  by  FA, 
i^'hody.     1*3^30,  Borthaicki  which,  however,  was  reversed  up- 
on appeal.     One  might  think  that,  by  the  words 
of  the  act  1685,  the  contravener  forfeits,  not  only 
for  himself,  but  for  the  heirs  of  his  body,  where 
there  is  no  express  clause  in  the  entail  restricting 
it ;  but  the  more  favourable  opinion,  which  con- 
fines the  penalty  to  the  contravener,  has  been  re- 
ceived by  a  decision;  {F,  6.  Jan^  1697,  SimpsmL) 
Yet,  for  the  greater  security,  a  cUuse  is  generally 
inserted  in  tailzies,  that  the  forfeiture  shall  not  af- 
fect the  descendants  of  the  contravener,  when  such 
How  the    is  the  intention  of  the  entailer.     Before  th«  next 
upona^  heir  can  take  the  estate  on  the  coiftravention  of  the 
cluator  of  former,  he  must  declare  the  irritancy  against  the 
"".    ^'    contravener ;  after  which,  he  is  directed  by  the 
statute  to  serve  himself  heir  to  him  who  died  last 
infeft  in  the  fee,  and  did  not  contravene. 

\4s»  When  the  heirs  of  the  last  person  specially 
called  in  a  tailzie  come  to  succeed,  the  irritancies 
have  no  longer  any  person  in  favour  of  whom  they 
can  operate ;  and,  consequently,  the  fee,  which  was 
before  tailzied,  becomes  simple  and  unlimited  in  the 
In  what     person  of  such  heirs;  (29.  Dec.  1710,  Lesly.)    By 
STofoi-  ^^  ^^^  ®^'  ^^^  abolishing  ward-holdings,  (20*  Gta). 
tail  may     II.  c.  50,)  the  King  may  purchase  lands  within 
Scotland,  notwithstanding  the  strictest  entail ;  and^ 
(by  act  51.  of  the  same  year,)  where  the  lands  are 
in  the  hands  of  minors  or  fatuous  persons,  his  Ma- 
jesty may  purchase  them  from  the  curators    or 
guardians.     These  acts  appear,  by  their  preamble. 
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to  be  limited  to  lands  lying  in  the  Highlands  of  ''J-  S-  i* 
Scotland ;  but  the  enacting  words  of  both  are  ge-  To  what 
neral.     By  the  first  of  the  above-quoted  statutes,  h^oJ^en. 
heirs  of  entail  may  sell  to  their  vassals  the  superio-  tall  may 
rities  belonging  to  the  entailed  estate ;  but,  in  all  ^LJL..,..^ 
these  cases,  the  price  is  to  be  settled  in  the  same 
manner  that  the  lands  or  superiorities  sold  were 
settled  before  the  sale  *.  (1) 

15.  Rights,  not  only  of  land  estates,  but  of  bonds  Rights  ta. 
(which  last  are  called  quasi  feuda^  or  feuda  nomi-  ^*".*" 
numj)  are  sometimes  granted  to  two  or  more  per-  fee  to 
sons  in  conjunct  fee.     Where  a  right  is  so  granted  ''^'^''^"S^*"*  > 
to  two  strangers,  without  any  special  clause  adject- 
ed to  it,  each  of  them  has  an  equal  interest  in  the 
fee,  and  the  part  of  the  deceased  does  not  accrue  to 
the  survivor,  but  descends  to  his  own  heir.     If  the 
right  be  taken  to  the  two  jointly,  and  the  longest 
liver  and  their  heirs,  the  several  shares  of  the  con- 
junct fiars  are  aifectable  by  their  creditors  during 
their  lives ;  but,  on  the  death  of  any  one  of  them, 
the  survivor  has  the  fee  of  the  whole,  exclusive  of 
the  heir  of  the  predeceased,  in  so  far  as  the  share 
of  the  predeceased  remains  free  after  payment  of 
his  debts ;  ( Jhfc.  vol.  i.  206.)     Where  the  right  is 
taken  to  the  two  in  conjunct  fee,  and  to  the  heirs 
of  one  of  them,  he  to  whose  heirs  the  right  is  taken 
is  the  only  fiar;  the  right  of  the  other  resolves  into 
a  simple  liferent :  Yet,  where  a  father  takes  a  right  to  fatiier 
to  l^imself  and  his  son  jointly,  and  to  the  son's  heirs,  *"^  "**"* 

*  Nay,  Uioi^h  there  be  a  probibit!<Ki  to  sell,  even  under  an  ir- 
ritaacy,  the  sale  will  be  effectual,  unless  there  be  a  resolutive  clause 
as  to  that  particular  act.  See  Fae,  ColL  ii.  94;  ilnd.  xL  99;  a 
March  ISOi,  Scott-Momcritff  contra  Cwmingham,  affirmed  !?0.  Jitfy 
180L 

(1)  Sm  Dkt.  ▼.  raiUe,— Sondford  on  Entaib. 
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III.  8.  Ij. 

Rights  ta- 
ken in 
conjunct 
fee  to 
husband 
and  wife. 


Hein  of 
prorition. 

Hein  of 
marriage. 


such  right  being  gratuitous,  and  granted  only  in 
consequence  of  the  natural  obligation  by  which  pa- 
rents are  bound  to  provide  for  their  children,  is  not 
understood  to  strip  the  father  of  the  fee,  unless  a 
contrary  intention  shall  plainly  appear  from  the 
tenor  of  the  right  ( 1 ) 

16.  Where  a  right  is  taken  to  a  husband  and 
wife  in  conjunct  fee  and  liferent,  the  husbaind,  as 
the  persona  dignior,  is  the  only  fiar.  The  wife's 
right  resolves  into  a  liferent,  {DirL  85,)  unless  it 
be  presumable,  from  special  circumstances,  that 
the  fee  was  intended  to  be  in  the  wife ;  €•  g.  if  the 
right  flowed  from  her,  or  has  been  taken  to  her  as- 
signees, (4.  Feb.  1709,  Fead^)  or  if  the  last  termi* 
nation  of  the  settlement  falls  upon  the  wife's  heirs ; 
{St  III.  5.  51.  vers.  S. ;  St,  Ans.  voce  Fee) ;  thou^ 
our  decisions  seem  to  ha^e  laid  but  little  stress 
upon  this  last  presumption ;  (see  DicL  voce  Fiar  *.) 
Where  a  right  of  moveables  is  taken  to  husband 
and  wife,  the  heirs  of  both  succeed  equally,  ac- 
cording to  the  natural  meaning  of  the  words;  (2) 
(2.  Fd).  1632,  Barthdemew.) 

17.  Heirs  of  provision  are  those  who  succeed  to 
any  subject,  in  virtue  of  a  provision  in  the  inves- 
titure, or  other  deed  of  settlement  This  appelhi- 
tion  is  given  most  commonly  t6  heirs  of  a  marriage. 
These  are  more  favourably  regarded  than  heirs  by 
simple  destination,  who  have  only  the  hope  of  suc- 
cession ;  for  heirs  of  a  marriage,  because  their  pro- 
visions  are  constituted  by  an  onerous  Contract, 
cannot  be  disappointed  of  them  by  any  gratuitous 
deed  of  the  father ;  and  they  may  sue  him  or  bis 
cautioner  to  purge  encumbrances,  or  to  make  good 


*  See  BcbfrtMm*»  Reports,  case  S7. 


(1)  SeeI>K;/.  y.  Fiar,  DW.  1. 


(2)   Ibid. 
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their  provisions,  in  the  event  of  his  death ;  (5.  Dec.  III.  8. 17. 
1734,  FUheringham.)    Nevertheless,  as  their  right  u&noe 
id  only  a  riffht  of  succession,  which  is  not  desiimed  "^^^^ 

•^     ,  ^  ^  cannot  be 

to  restrain  the  father  from  granting  onerous  or  ra-  diwppoinu 

tional  deeds,  he  continues  to  have  the  full  power  f^..^^  ^™* 

of  selling  the  subject,  or  charging  it  with  debts,  deeds; 

unless  a  proper  right  of  credit  be  given  to  the  heir  ^^^** 

by  the  marriage-contract,  e.  g.  if  the  father  should  contiact 

oblige  himself  to  infeft  the  heir  in  the  lands,  or  ^^  j,^ 

make  payment  of  the  sum  provided  against  a  day  expresgiy 

certain,  or  when  the  child  attains  a  certain  age ;  himself. 


«M*«>r«M«w»tfwtfww 


{K.  45*  51.);  or  if  the  father  should  be  restrained 
from  the  contracting  of  debt :  for  such  rights,  when 
perfected  by  infeftment,  or  secured  by  diligence, 
are  e£kctual  against  all  the  posterior  deeds  of  the 
father,  even  onerous ;  (see  P.  Falc  SO.)  Nothing 
but  the  hope  of  a  right  is  created  to  such  of  the  sub- 
stitutes in  a  marriage-contract  as  are  called  after 
the  issue  of  the  marriage :  For  the  parties  con- 
tracting (the  husband  and  wife)  are  interested  no 
farther  than  to  provide  their  issue  of  that  marriage. 
As  to  the  other  substitutes,  it  is  a  simple  destina- 
tion»  alterable  at  pleasure. 

18.  Though  all  provisions  to  children,  by  a  mar-  Effect  of 
riage-contract  conceived  in  the  ordinary  form,  be-  ^'*2!-u°* 
ing  merely  rights  of  succession,  are  postponed  to  existing. 
every  onerous  debt  of  the  granter,  even  to  those 
contracted  posterior  to  the  provisions ;  yet,  where 
a  father  executes  a  bond  of  provision  to  a  child  ac- 
tually existing,  whether  such  child  be  the  heir  of  a    - 
marriage  or  not,  a  proper  debt  is  thereby  created, 
which,  though  it  be  without  doubt  gratuitous,  is 
not  only  effectual  against  the  father  himself  and  his 
heirs,  but  is  not  reducible  at  the  instance  even  of 
his  prior  onerous  creditors,  if  he  was  solvent  at  the 

2c2 
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III.  8.  18. 

The  fa- 
ther's 
powen  in 
A  second 
roarriage- 
oontnct. 


PrOTision 
of  conquest 
in  a  mar- 
riage-con- 
tract. 


IVovmcn 
taken  to 
betn. 


Provision 
to  bairns. 


time  of  granting  it;  (IV.  1.  $  IS.)  A  father  maj, 
notwithstanding  a  first  tnarriageKsontract,  settle  a 
jointure  on  a  second  wife,  or  ptovide  the  children 
of  a  second  marriage ;  for  such  settlements  are 
deemed  onerous ;  but  where  they  are  exorbitant, 
they  will  be  restricted  to  what  is  rational ;  and  in 
all  such  settlements,  where  the  provisions  of  the 
first  marriage-contract  are  encroached  apon,  the 
heirs  of  that  marriage  have  recourse  against  the 
father,  in  case  he  should  afterwards  acquire  a  se- 
parate estate,  which  may  enable  him  to  fulfil  both 
obligations ;  (37.  Jan.  1780,  EkudBnan.) 

19.  In  marriagC'H^cMitracts,  the  conquest,  or  a 
certain  part  thereof,  is  frequently  provided  to  the 
issue ;  by  which  is  understood,  whatever  real  addi- 
tion shall  be  made  to  the  father's  estate  daring  the 
marriage,  by  purchase  or  donation  *.  Conquest, 
therefore,  must  be  free,  «.  e.  the  debts  must  be  de- 
ducted in  the  computation.  What  the  husband 
succeeds  to  during  the  marriage,  as  heir  to  an  ai^ 
cestor,  is  not  conquest.  As  in  other  provisions,  so 
in  conquest,  the  father  is  still  fiar,  and  may  there- 
fore dispose  of  it  for  onerours  or  rational  causes. 
Where  heritable  rights  are  provided  to  the  h^irs 
of  a  marriage,  they  fall  to  the  eldest  son,  for  he  is 
the  heir  at  law  in  heritage.  Where  a  sum  of  mo- 
ney is  so  provided,  the  word  heir  is  applied  to  the 
subject  of  the  provision,  and  so  marks  out  the  exe- 
cutor who  is  the  heir  in  moveables;  {K.  95.)  Where 
an  heritable  right  is  provided  to  the  hairm  (or  ia- 
sue)  of  a  marriage,  it  is  divided  equally  among  the 
children,  if  no  division  be  made  by  the  &ther;  for 

*   If  a  person  sells  one  esUte,  and  with  the  price  thereof  pur- 
chases another,  it  is  not  to  be  accounted  conquest ;  27.  June  1676, 
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such  destination  cuts  off  the  exclusive  right  of  the  III.  a  19. 
legal  heir;  (F.  11.  Jan.  16T8,  KMochy  observed  in  iVoTiaion 
i>kt  ii.275u)    No  provision  granted  to  bairns  fives  ^^">s- 
a  special  right  of  credit  to  any  one  child,  as  long  as 
the  father  lives.     The  right  is  granted  yinmbVp;  so 
that  the  whole  imist  indeed  go  to  one  or  other  of 
them ;  but  the  father  has  the  power  inherent  in  him 
to  divide  it  among  them,  in  such  proportions  as  he 
thinks  best;  yet  so  as  none  of  them  may  be  entire- 
ly excluded,  (16.  Dee.  173S,  Campbelij)  except  in 
extraordinary  cases ;  an  instance  of  which,  in  a  pro- 
vision, even  to  the  heirs  of  a  marriage,  may  be  seen 
in  J:.  50.(1) 

90.  Tiiough  by  the  general  term  of  Amt,  is  un-  Difierent 
derstood,  in  the  common  case,  the  heir  whom  the  ^f^^pta- 

tions  of 

law  peints  out;  yet  where  there  has  been  an  ante-  the  word 
cedent  destination  of  a  subject,  limiting  the  succes-  ^^''* 
sioo  to  a  eertain  number  of  heirs,  the  general  word 
kMTf  IB  all  the  posterior  settlements,  either  of  that 
sabjeet,  or  of  any  other  intimately  connected  with 
it,  Higmfies  in  dMoy '  not  the  legal  heir,  but  the 
heir  of  the  investiture.  Thus,  if  one,  who  has  ta- 
ken a  right  of  lands  to  bis  heir^4nale,  should  there- 
after acquire  a  right  of  rcTersion  of  these  lands  to 
his  heirs  indefinitely,  such  reversionVould  go,  not 
to  Ae  heir  at  law,  but  to  the  heir-male.  Upon  the 
same  principle,  if  a  superior  of  lands  should  after- 
wards acquire  the  property,  or  the  proprietor  any 
real  right  afl^ting  them,  such  posterior  acquisi- 
tions would  not  descend  to  the  h^r  of  conquest, 
though  they  were  purchased  by  the  ancestor,  but 


(1)  See  Diet.  ▼.  Provisiont  to  ChUdrm. 
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III.  B  20.  to  that  heir  to  whom  the  first  rights  were  provided ; 
Substitu-     (8.  Jan.  1740,  D.  HamiUon  *.) 

^2L, 21«  As,  by  the  Roman  law,  no  man  could  name 

an  heir  to  his  own  heir  who  was  past  papillarity, 
wiiAt  by  their  substitutions  were  really  no  more  Uian  condi* 
the  Roman  tioual  institutions,  which  meant  (mly,  that  if  the  in- 

law  * 

stitute  either  could  not,  or  was  not  willing  to  take 
the  succession,  the  substitute  might;  but,  where 
the  succession  was  actually  taken  up  by  the  insti- 
tute, it  devolved,  after  his  death,  on  his  own  heir, 
what  by      ^^^^^  ^^  ^u  the  Substitute.     With  us,  clauses  of 
oun ;         substitution,  when  inserted  in  tailzies,  have  beoi 
always  understood  to  give  the  substitute  a  right,  at 
what  time  soever  the  institute  died,  quioaidocimqiie 
defeceritf  although  he  had  taken  the  succession  be- 
fore bis  death :    And  substitutions  in  testaments, 
(13.  July  1681,  Christie^)  marriage-contracts  and 
bonds,    {Hare.  370 ;    17.  Nov.  1747,  Jbudermm  s 
26*  June  1634,  KeUhy)  are  also  governed  by  the 
same  rule,  unless  it  be  presumable^  from  special 
circumstances,  that  no  more  is  intended  by  the  par* 
ties   than  a  conditional  institution;  {Hare.  390; 
F.  23.  FA.  1697,  Dickwn:  yet  see  Dirkt.  Doubts^ 
It  is  either  ^^^^^  SubstUuHon  in  Legacies.)    A  simple  substitn- 
timpie,       tion  gives  the  substitute  lio  more  than  the  hope  of 
succession,  {siqfr.  §  9.) ;  but  where  a  prohibiti<m  is 
id^^ro-  Adjected*  that  no  deed  shall  be  done  to  hurt  it,  the 
hibition.     institute  cannot  dispose  of  the  subject,  unless  for 
onerous,  or  at  least  rational^causes ;  (8.  Juljf  1673, 
Graham.)     A  prohibition  is  implied  in  the  substi- 

*  See  Fac,  CoH  x.  106.  A  right  of  teinds  Affecting  an  entail- 
ed  estate,  purchased  after  the  date  of  the  entail,  will  go  unfettered 
to  heirs  whatsocrer.     Und.  tHi.  148. 
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Culion  of  children  mutually  to  one  another;  (1)   III. a.*4Jl. 
{Fac.  CoU.  34.)  RrowLion 

88.  A  clause  of  return  is  that  by  which  a  sum  in  ^^""^ 
a  bond)  or  other  right,  is,  in  a  certain  event,  limit- 
ed to  return  to  the  granter  himself,  or  his  heirs. 
When  a  right  is  granted  for  onerous  causes,  («.  g.  its  eflects. 
a  bond  for  borrowed  money,)  the  creditor  may  de- 
feat the  clause  of  return,  even  gratuitously ;  be- 
cause such  clause  is  presumed  to  proceed  merely 
from  his  own  good  will,  and  so  is  of  the  nature  of 
a  simple  destination ;  (88.  Jan.  1737,  Robertson.) 
But  where  the  sum  in  the  right  flows  from  the 
granter,  as  in  bonds  of  provision,  donations,  &c. 
or  where  there  is  any  other  reasonable  cause  for 
the  provision  of  return  in  his  favour,  the  receiver 
cannot  disappoint  it  gratuitously ;  (31.  Jan.  1679, 
DrvmmonA)  Yet,  since  he  is  fiar,  the  sum  may  be 
either  assigned  by  him  for  an  onerous  cause,  or  af- 
fected by  his  creditors  ;  nay,  he  may  sue  for  pay- 
ment, without  giving  security  that  the  return  shall 
be  made  effectual,  since  his  faith  was  trusted  at 
granting  the  right,  unless  he  be  vergem  ad  tna* 
piam:{2)  (10.  June  1747,  BeaUan.) 

83.  An  heir  is,  in  the  judgment  of  law,  eadem  ah  hein 
permma  cum  deftrndo,  and  so  represents  the  decea-  J|Jg^^ 
sed  universally,  not  only  in  his  rights,  but  in  his  seduniTer. 
debts :  In  the  first  view  he  is  said  to  be  heir  4Wtive  ;  ^pf  ^^^^ 
in  the  second,  passive.     From  this  general  rule  subsUiuted 
are  excepted  heirs  substituted  in  a  special  bond ;  ^  hein  of 
(3.  Jwljf  1666,  Fleming) ;  and  even  substitutes  in  a  proTiiion. 
disposition  omnium  bonorum^  to  take  effect  at  the 

(1)  See  DkL  t.  SubttUuieand  OnidUimiai IniUtuUy''¥uur^  Ah^ 
nhiU,  UmUd,  §  4  a 

(S)  See  Dkt.  t.  .Fiar,  Abtolute,  Limited,  §  5.  6, 


408  .    HKHITABLU  SUCCESSION. 

III.  8. 23.  granier's  death;  (5.  June  1745,  Mercer) ;  for  such 
All  hitin  substitutes  are  considered  as  singular  successors, 
represent  ^j^ J  ^{^^j^  right  as  an  Universal  legacy,  which  does 
ted  univcr.  not  subject  the  legatee  ulira  valorem.  But  heirs- 
^^^^'heh^  male  or  of  tailzie,  though  their  right  be  limited  to 
subkututed  special  subjects,  are  nevertheless  liaUa,  not  merely 

if  heh's'of  ^^  ^**®  ®**®"^  ^^  ^  subject  entaUed  or  provided, 
provision,    but  ill  eoUdumi  because  such  rights  are  designed 
to  carry  an  universal  character,  ana  so  mfer  an 
universal  representation  of  the  granter.  (1) 

'i*he  order  ^^'  '^^^  ^^^^  ^^  ^^^^  ^^  primarily  liable  £n:  the 
in  which     Jebts  of  his  ancestor;  for  he  is  the  most  proper 

liable.  ^^^^^9  ^^  ^o  must  be  discussed  by  creditors  before 
any  other  can  be  sued.  Next  to  him,  the  heir  of 
conquest ;  because  he  also  succeeds  to  the  wnnferei' 
toe  of  the  whole  heritable  rights  which  his  ances- 
tor had  acquired  by  singular  titles.  Then  the  heir- 
male  or  of  a  marriage ;  for  their  propinquity  of 
blood  subjects  them  more  directly  than  any  other 
heir  of  tailzie,  who  may  possibly  be  a  stranger,  and 
who,  for  that  reason,  is  not  liable  till  all  the  rest  be 
discussed,  except  for  such  of  the  ancestor's  debts 
or  deeds  as  relate  specially  to  the  lands  tailzied ;  as 
to  which  he  is  liable,  even  before  the  heir  of  line ; 
{St  III.  5.  $  17.)  Heirs-portioners  are  liablei  pro 
rakh  for  their  ancestor's  debts;  butif  aiiy  of  them 
prove  insolvent,  the  creditor  may,  after  discussing 
her,  insist  for  her  share  against  the  rest,  {DirL  10.), 
who  will  be  liable,  not  indeed  in  atrfuftffi,  but  to  the 
extent  of  the  benefit  accruing  to  them  by  the  suc- 
cession ;  (2)  (P.  21.  June  1698,  Whiie.)    Whens  an 


(1)  SCO  Did.  T.  B^vuatlatwny^Pimive  Tiik, 

(2)  See  Diet,  r.  Soiuium  et  pro  rata^  $  \3, 
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heir  liable  suMdiarie  pays  the  ancestor's  debt,  ac«  III*_8*  24> 
tion  of  relief  is  competent  to  him  against  that  Relief «. 
heir-  who  is  more  directly  liable ;   in  respect  of  ^^ 
wham  he  is  not  co-heir,  but  creditor;  (1)  (III.  4.  ■* ■■*""' 

86.  Before  an  heir  can  have  an  active  titl^  to 
his  ancestor's  r^hts,  he  must  be  entered  by.service 
and  retoun  He  who  is  entitled  to  enter  heir  is, 
before  his  actual  entry,  called  apparmii  keir.  The 
bare  right  of  apparency  carries  certain  privileges  Appwent 
with  it.  Aa  apparent  heir  may  defend  his.  ances*  h«;n»^«>' 
tor's  titles  against  any  third  party  who  brings  them 
under  challenge;  (19.Jbi.  1627,  L.  Boaku.)  Te- 
nants may  saftly  pay  him  their  rents ;  and  after  . 
tlMy  have  once  acknowledged  him  by  payment,  he 
may  oompel  then  to  continue  it;  {GUm.  94.)  (8) 
The  older  diectsions  considered  the  rents  not  levied 
by  an  apparent  heir,  who  was  entered  into  posses* 
stoo,  as  his  (property ;  insomuch,'  that  they  might 
not  only  be  affected,  during  hk  life,  by  the  dili- 
geaoe  of  creditors,  but  even  confirmed,  after  his 
dtnfhi  by  his  executors.  Thereafter  it  was  adjudg- 
ed, that,  though  apparency  be  a  title  of  possession, 
the  rents  which  the  heir  did  not  really  receive,  aad 
to  which  he  had  made  up  no  right  by  entry  after 
his  deatii,  were,  from  the  necessity  of  law,  m  hmn*- 
diiatBJaeeute  of  the  person  last  infeft,  (Hmre.  71.) ; 
but  our  judges  have,  (by  Fac.  ColL  181,)  returned  to 
the  firvl  doctrine,  that  the  rents  not  uplifted  by  the 
apparent  heir  belong  to  his  executors,  upon  this 

(1)  As  to-  the  dincusRion  of  heh%  ipet  Thct.   r.    Diwcus^n, 

D(?.  r. 

(2)  See  Diet.  t.  Htir^apparent, 
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III.  8.25.  principle,  that  the  heir's  right  to  them  arises,  ipmf 
JuM  dMe^  j^^  from  his  title  to  possess,  and  not  from  hi$  ac* 
^^^r_      tual  possession.  (1) 

26.  As  an  heir  is,  by  his  entry,  subjected  uni-* 
versally  to  his  ancestor's  debts,  apparent  heirs  have 
therefore  a  year  {axwus  deliberandi)  allowed  to  them 
from  the  ancestor's  decease,  to  deliberate  whether 
they  will  enter  or  not,  {tit.  C  dejure  ddA.\  till  the 
expiring  of  which,  though  they  may  be  charged  by 
creditors  to  enter,  they  cannot  be  sued  in  any  pro- 
protects  cess  founded  upon  such  charge  *.  Though  deda- 
f*^in  suiu  ^^^'^^Y  actions,  aod  others  which  contain  no  perso- 
for  ft  year,  nal  conclusion,  may  be  pursued  against  the  appa- 
rent heir  without  a  previous  charge,  action  does 
not  lie,  even  upon  these,  within  the  year,  if  the 
heir  cannot  make  the  proper  defences  without  in* 
curring  a  passive  title;  (26.  Jtme  1667,  DmarJ)  But 
judicial  sales,  commenced  against  an  ancestor,  may 
be  continued  upon  a  citation  of  the  heir,  without 

■ 

waiting  the  year  of  deliberating,  by  special  act  of 

sederunt ;  (23.  Ncv.  1711,  $  6.)     This  anmsdetSbe- 

randi  is  computed,  in  the  case  of  a  posthumous 

An  appa-    heir,  from  the  birth  of  such  heir.  (2)     An  appa* 

rent  heir     ^^^  heiTj  who,  by  immixing  with  the  estate  of  his 

loses  his      ancestor,  is  as  much  subjected  to  his  debts  as  if  he 

^nm^U*    had  entered,  can  have  no  longer  a  right  to  delibe* 

rate  whether  he  will  enter  or  not  ;'(3)  (ZMri.  460.) 


*  Hie  objection,  that  diligence  was  used  within  the  mmta  ddi» 
htrmndi^  is  not  personal  to  the  heir,  but  may  be  pleaded  by  crediton 
haTing  an  interest ;  Fac,  CoSL  ii.  76. 


(1)  See  Dkt.  ▼.  Ht^^appmrmU,  $  a 

(2)  As  to  the  annatf  dUSberandi^  see  Did,  ▼.  Har-t^rparenif  J  4  j 
kiditcut  kgales,  $  3. 

(3)  As  to  exhibition  ad  delUi€randum,  «cc  DicL  ▼.  ExhUntitm  a4 
Htliberandum, 
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27.  The  apparent  heir  may,  even  after  his  year  III.  8. 27. 
is  expired,  stie  havers,  i.  e.  custodiers  or  possessors.  An  apiNu 
for  exhibition  of  all  writings  pertaining  to  his  an-  "■*■**  ^•^ 
cestor,  and  also  of  all  deeds  granted  by  biro,  whe*  tue  exhibit 
ther  to  those  of  his  own  family  or  to  strangers ;  ^.^^ 
(jB^.  112.);  that  he  may  thereby  be  enabled  to  ba-  year, 
lance  his  ancestor  s  estate  with  his  debts.     An  ap- 
parent heir,  who  has  renounced  the  succession, 
cannot  sae  for  exhibition  against  that  creditor  at 
whose  suit  he  was  charged  to  enter  heir  ;  because 
his  renunciation  upon  the  charge  imports  an  ap- 
probation of  the  charger's  right;  {Jan.  1721,  Richn 
ardton.)     But  such  renunciation  does  not  exclude 
exhibition  against  another  creditor,  its  effect  being 
restricted  to  the  special  debt  which  was  the  ground 
of  the  charge;  (8.  Jan.  1675,  fVaird.)     For  other 
privileges  of  apparency,  see  II.  6.  §  28 ;  11.  9.  $  33 ; 
II.  12.  $  27. 

^  28.  All  services  proceed  on  brieves  from  the  Semcc  of 
chancery,  which  are  called  brieves  of  inquest,  and      "* 
have  been  long  known  in  Scotland ;  {SL  R.  III. 
c.  1.)     The  judge  to  whom  the  brief  is  directed  is  proceeds 
required  to  try  the  matter  by  an  inquest  of  fifteen  on  « brief. 
sworn  men;  which  inquest  cannot  sit  till  fifteen 
days  after  the  brief  has  been  proclaimed,  (1503, 
c.  94.),  at  the  market-cross  of  the  head  borough : 
(See  $  29.)   And  this  proclamation  to  all  and  sun- 
dryj  supersedes  the  necessity  of  citing  any  particu- 
lar person  as  party  to  the  service.     The  inquest,  if 
they  find  the  claim  verified,  must  declare  the  claim- 
ant heir  to  the  deceased,  by  a  verdict  or  service, 
which  the  judge  must  attest.   The  brief  of  inquest  ^hjch  {« 
was  from  the  beginning  retourable,  t.  e,  it  behoved  retourable. 
the  judge  to  return  the  brief,  with  the  service  pro- 
ceeding on  it,  to  the  chancery ;  {arg.  SL  B,  III.  c.  1. 
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III.  a  28.  ^  3.^ ;  but  it  would  appear,  tliat  from  thai  period  to 
Sorvict  of  the  year  1550,  the  obtainer  of  the  brief  got  the  ser- 

,.!.^. vice  delivered  to  him,  either  by  the  judge  or  by  the 

chancery ;  for  many  of  our  oldest  families  have  at 
this  day  in  their  keeping,  the  authentic  services  of 
their  ancestors,  with  the  seals  of  the  inqnest  ap- 
pended to  them.     And  hence,  a  principal  servii^ 
dated  before  1550  was  sustained,  though  there  had 
been  no  evidence  of  its  having  been  retoured  to 
the  chancery;  (17.  FA.  ieS4,  honrd  Etpking^tm.) 
But  from  that  time  no  service  has  been  deemed 
complete  till  it  be  retoured  ;   (F.  %.  FA.  1688, 
MofdvMotiK) ;  alier  which,  the  heir  served  may,  on 
his  application,  get  an  extract  thereof  from  the 
chancery ;  but  the  service  is  complete,  though  such 
Brief  or     extract  should  not  be  demanded.     The  brief  of 
mortancM-  mortancestry  (<&  hmtU  aniecemoris)  was  the  ground 
or  a  proper  action,  and  related  to  the  particular 
case  where  the  heir  was  ^^oluded  from  the  posses- 
sion of  the  lands  by  the  superior,  or  other  person 
pretending  right  to  them,  whom  therefore  it  wm 
necessary  to  call  as  a  party  to  the  suit ;  (1)  (JR.  Jtf. 
/.  8.  c.  28.  etieq. ;  Q.  AtL  c  62.) 
Geoerai  ^^-  ^"^^  Service  0(  hem  is  either  geneni  or  lyw- 

Mrvice.  f^.  A  gmerd  service  vests  the  heir  in  the  right 
of  all  heritable  subjects,  which  either  do  not  reqdre 
seisin,  as  reversions,  bonds  secluding  executors, 
heh'ship  moveaUes,  &c.  or  which  have  not  been 
perfected  by  seisin  in  the  person  of  the  ancestor,  as 
dispositions,  heritable  bonds,  &c. ;  but  it  can  car* 
ry  no  right  clothed  with  infeftment,  not  even  the 
personal  obligation  contained  in  a  right  of  anmuai* 
rent  on  which  seisin  had  followed,  so  as  to  be  a 

(P   S<e  jykt  T.  Sfrrire  of  fffirs,  J  I.  t. 
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title  to  demand  payment  from  the  debtor;  {Jan.  III. 8.^. 
1729,  Lord  Halhertxm.)    Tlie  brief  on  which  a  ge*  General 
neral  service  proceeds,  may  be  directed  to  any  '*^'*^^'' 
jodge-ordinary,  (6.  March  1680,  L.  Caskyben,)  and 
must  be  proclaimed  in  the  jurisdiction  where  it  is 
to  be  served.  (1)     A  special  service,  followed  by  Special 
seisin,  vests  the  heir  in  the  right  of  the  special  sub*  ^^'^^^* 
jects  in  which  the  ancestor  died  infeft;  and  the 
brief  must  be  directed,  either  to  the  sheriff  of  the 
county,  or  bailie  of  the  borough  where  the  subjects 
lie ;  or  by  special  warrant  of  the  Court  of  Session,  sometimes 
to  delegates,  generally  the  macers  of  the  Session,  to™Se"* 
to  whom  the  Court,  in  cases  of  difficulty,  join  one  ga^*»* 
or  two  of  their  own  number  as  assessors.  (2.)   The 
proclamation  of  this  brief  must,  in  all  cases,  be 
made  at  the  head   borough  of  the  jurisdiction 
where  the  lands  lie.   The  style  of  all  brieves,  whe* 
ther  a  general  or  a  special  service  be  intended,  is 
the  same,  and  contains  seven  distinct  heads,  which 
the  inquest  is  commanded  to  answer.    Where  the 
heir  claims  to  be  served  in  special,  all  of  them  must 
be  answered ;  but  in  a  general  service,  the  inquest 
answers  only  the  two  first  (3) 

30.  The  two  questions  to  be  answered  in  the  ge«-  Heads  of 
neral  service  are,  first.  Whether  the  ancestor  died  ^^^^ 
at  the  peace  of  the  sovereign  ?  This  is  inquired  in-  in  a  gene, 
to  on  account  of  the  fisk ;  for  where  one  dies  in  re- 
bellion,  his  whole  estate  forfeits  to  the  crown ;  but 

(1)  As  to  general  services,  see  Did.  v.  Service  ofSehs^  §  4. 

(2)  Afl  to  spedal  services,  sete  Diet*  t.  Servin  qf-Btiti,  $  5. 

(3)  By  1«  and  8.  Geo.  IV.  c.  38.  §  11,  brieires  arc  prohibited 
to.be  directed  to  the  macers,  and  are  ordered  to  be  directed  to  the 
Sheriff  of  Edinburgh ;  and  in  all  coses  of  competition  of  brieves, 
or  of  opposition  to  the  service,  advocation  is  allowed  to  the  Court  of 
ScMou. 


ral  service. 
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III.  8.  30.  the  affirmative  is  presumed,  unless  actual  rebellion 
Heids  of  be  proved.  Rebellion,  in  consequence  o^  a  dennn> 
on^w^ed  ci^^io^^  Upon  letters  of  horning,  is  no  bar  to  the 
in  a  gene,  service ;  (21.  Nov.  1626,  SeaUm,)  The  second  ques- 
"^'^^*  tion  is,  Whether  the  claimant  b^  the  next  and  law- 
ful heir  to  the  deceased  ?  The  legitimacy  is  presu- 
med  ;  but  the  propinquity  must  be  proved,  either 
by  witnesses,  or,  if  it  be  remote,  by  proper  evidence 
in  writing.  The  particular  degrees,  by  which  it  is 
connected,  ought  to  be  specially  set  forth  in  the 
claim  and  service;  (22.  July  1629,  E.  CaasOs.)  That 
degree  which  is  proved  is  presumed  to  be  the  near- 
est, unles;}  the  proof  of  a  nearer  be  instantly  offer- 
ed :  and  the  remotest  degree  excludes  the  crown's 
right,  as  uUifnus  hearer. 
Heads  in  81.  In  a  Special  service,  the  claimant  must  prove, 
se^e*^  upon  the  first  head  above  mentioned,  the  precise 
time  of  the  ancestor's  death,  that  it  may  be  known 
how  long  the  lands  have  been  in  non-entry ;  and 
that  the  deceased  stood  infeft  at  his  death  in  the 
lands  contained  in  the  claim,  ,which  is  instructed 
by  his  seisin.  The  following  five  heads  are  also 
inquired  into  in  a  special  service :  1.  Of  what  supe- 
rior the  lands  are  held  in  capite^  or  immediately. 
2.  By  what  manner  of  holding.  3.  What  their  ex- 
tent is,  both  old  and  new.  This  last  serves  to  fix 
the  rate  of  the  superior's  casualties,  which  is  go- 
verned by  the  new  extent ;  and  perhaps  was  also 
intended  to  ascertain  the  heir's  proportion  of  pu- 
blic subsidies,  which,  till  1649,  was  regulated  by  the 
old  extent;  (II.  5. 16.)  As  the  non^entry,  due  out  of 
the  lands  formerly  holden  ward  of  the  crown,  is  now 
proportioned  by  the  valued  rent,  the  late  act  for 
abolishing  ward-holdings  provides,  that  the  valua- 
tion shall  also  be  inserted  in  the  retours  of  such 
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lands.     4.  Whether  the  claimant  be  of  lawful  age.  'I^-  S.  31. 
This  head  was  formerly  necessary  in  ward^hold-  Heads  in 
inirs,  in  which  the  superior  was  not  bound  to  enter  *  *p?^'^ 

,         ,  .  service. 

the  heir  while  he  was  minor ;  but  now  that  ward . 

holdings  are  abolished,  the  question  must  be  al- 
ways answered  in  the  affirmative.  The  last  head, 
In  whose  hands  the  fee  has  been  since  the  ances* 
tor's  death,  serves  to  shew  whether  non-entry  be 
due ;  for  if  the  lands  have  been  possessed  by  a  ter- 
cer  or  liferenter,  it  is  excluded ;  (II.  5.  §  20.) 

32.  If  an  heir,  doubtful  whether  the  estate  of  his  £ntr^  of 
ancestor  be  sufficient  for  clearing  his  debts,  shall,  ^  ^^  ^y 

inventory. 

at  any  time  within  the  annus  deliberandi^  exhibit 
upon  oath  a  full  inventory  of  all  his  ancestor's  he> 
ritable  subjects  to  the  clerk  of  the  shire  where  the 
lands  lie ;  or,  if  there  is  no  heritage  requiring  sei- 
sin, to  the  clerk  of  the  shire  where  he  died ;  and 
if,  after  the  same  is  subscribed  by  the  sheriff  or 
sheriff-depute,  the  clerk,  and  himself,  and  register- 
ed in  the  sheriff's  books,  the  extract  thereof  shall 
be  registered  within  foiiy  days  after  expiry  of  the 
annus  deliberandi  in  the  general  register  appointed 
for  that  purpose,  his  subsequent  entry  will  subject 
him  no  farther  than  to  the  value  of  such  inventory ; 
(1695,  c.  24 ;  borrowed  from  /.  22.  $  2.  3.  4.  C.  de 
jwre  ddib.)  If  the  inventory  be  given  up,  and  re- 
gistered within  the  time  prescribed,  the  heir  may 
serve  on  it,  even  after  the  year;  (1)  (F.  11.  Feb. 
1708,  Mackay.) 

33.  There  is  good  ground  to  conclude,  both  from 


(1)  See  Diet,  t.  Hw  am  hen/^ficio.  In  the  case  of  Bbmd  ▼. 
iVacobom  20.  FA.  1783,  Diet.  t.  Potnre  TitU,  (Div.  J.  §  8,)  it 
was  decided,  that  an  entry  of  an  heir  more  hurgi  did  not  infur  an 
unirersal  pastivc  title. 
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III.  8.  3^  the  rubric  and  tenor  of  this  statute,  that  it  was  de- 
Crtditors    signed^  not  to  deprive  creditors  of  the  right  of  ma- 

mToTwi  ^^^S  ^^^  ™^*  ^^  ^^^^^  deceased  debtor's  estate,  but 
esthnAtion  merely  to  save  the  heir  from  an  universal  repreeen- 
Tcntory'by  ^^^^^'  Creditors,  therefore,  are  not  obliged  to  ac- 
witnesses.   qoiesce  in  any  presumed  value  that  may  arise  from 


*iW«tflMM«WMI«MWM« 


the  estimation  of  witnesses,  but,  if  they  be  real  ere* 
ditors,  (1681,  c.  17,)  may  bring  the  estate  to  a  pu- 
blic sale,  in  order  to  discover  its  true  valu« ;  since 
an  estate  is  always  worth  what  can  be  got  for  it ; 
ADfacirby  (12.  July  1738^  Heirs  ofL.  GknakMjf.)     An  heir 
iri^witae  ^7  inventory,  as  he  is,  in  effect,  a  trustee  for  th« 
for  the  ere-  creditors,  must  account  for  that  value,  to  which  the 
'^^"'        estate  may  have  been  improved  since  the  death  ^f 
the  ancestor ;  (6.  Julp  1727,  Aiktnhead) ;  and  he 
must  communicate  to  all  the  creditors  the  eases  be 
has  got  in  transacting  with  any  one  of  them ;  {Det. 
1725,  AikenheadJ)     He  may,  upon  a  sale,  pay  the 
price  to  the  creditors  who  first  apply ;  {June  17SS, 
Veiich) ;  but  a  general  decree  obtained  by  one  cre- 
ditor, finding  the  heir  liable  to  the  extent  of  the  in^ 
vetitory,  gives  him  no  preference  over  the  others, 
while  the  subject  is  in  medio ;  (28.  Nov,  1788^  Cred, 
((fCrickefL) 
£ntry  up-      34.  Practice  has  introduced  an  anomalous  sort 
on  a  pre-    ^^f  entry,  without  the  interposition  of  an  inquest, 
clare  con-^    by  the  solc  conscut  of  the  superior,  who^  if  he  be 
^''  satisfied  that  the  person  applying  to  him  is  the  next 

heir,  grants  him  a  precept  (called  of  dare  conMat^ 
from  the  first  words  of  its  recital,)  commanding  his 
bailie  to  infeft  him  in  the  subjects  that  belonged  to 
his  ancestor.  These  precepts  are,  no  doubt,  ef- 
fectual against  the  superior  who  grants  theih  and 
his  heirs  ;  and  they  may,  when  followed  by  seisin. 
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affvyrd  a  title  of  prescription :  But  as  no  person  can  in.  8.  34^ 
be  declared  an  heir  by  private  Quthoritjy  they  cai>-  Entry  by 
not  bar  the  true  heir  from  entering  after  twenty  J^SeT^ 
years,  as  a  legal  entry  would  have  done.  (1)     Of  -— -— 
tlie  same  nature  is  the  entry  by  hasp  and  staple, 
comnKmly  used  in  burgage  tenements  of  houses, 
by  which  the  bailie,  without  calling  an  inquest, 
eogposces  or  declares  a  person  heir  upon  evidence 
brought  b^ore  himself;  and,  at  the  same  time,  in- 
£efts  him  in  the  subject  by  the  symbol  of  the  hasp 
and  st^f^  of  the  door.     How  fiir  charges  given  by 
creditors  to  apparent  heirs  to  enter,  stand  in  the 
place  of  an  actual  entry,  so  as  to  support  the  cre- 
ditor's diligence,  has  been  explained,  (2)  (II.  12. 
$60 

36.  A  service,  proceeding  on  a  claim  as  next  and  '^e  ser- 
lawful  heir,  carries  all  the  subjects  descendible  to  a^^^^ 
an  heir  at  law,  that  have  not  been  limited  by  any  the  special 
entail ;  but  it  carries  no  right  provided  to  a  cer-  of ^  ^^ 
tain   order  of  heirs,  even  though   the   claimant  claimant. 
should,  by  the  failure  of  the  prior  members  of  tail- 
zie, happen  to  be  also  heir  of  provision ;  for  he 
ooght  to  have  claimed  as  heir  of  provision ;  and  the 
service  must  be  restricted  to  the  daim  laid  before 
the  inqnest,  and  the  evidsice  brought  in  support 
of  it;  (81.  July  1738,  £d^r):    In  all  succession 
therefine  by  provision,  in  which  the  heir  of  line 
comes  also  to  have  right  as  heir  of  provision^  by  the 
death  of  the  prior  members  of  entail,  he  ought  to 
be  described  in  the  service  by  that  partieular  cha- 


(1)  As  to  preoepli  otebir*  coMUH,  see  Diet.  ▼.  S€r9iee  of  Hein, 
$  6. 
(Sy  Aa  to  fltmce  mort  hurgiy  see  Dicl»  ▼.  Service  pf  Heirs,  J  1. 
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III.  a  35.  racier  under  which  he  claims  ^.    A  general  service 
A  special  cannot  include  a  special  one ;  since  it  has  no  re- 


semce  in-  lotion  to  any  special  subject,  and  carries  aalj  that 
gtneral  class  of  rights  on  which  seisin  has  not  proceeded ; 
one  of  the  j^^.  ^  special  service  implies  a  ereneral  one  of  the 

same  kind.  i  .     i  i  t 

o-'"-**'-^  same  kind  or  character,  and  consequently  carries 
even  such  rights  as  have  not  been  perfected  by 
seisin ;  for,  if  the  verdict's  returning  an  answer  €{^ 
JirmaUve^  to  the  two  first  heads  of  the  briei^  vests 
those  rights  in  the  heir,  their  answering  them  joint- 
ly with  the  other  five  heads  of  the  brief  must  have 
the  same  effect 
In  what  35,  Service  is  not  required  to  establish  the  heir's 
▼toe  11  not  right  in  titles  of  honour,  or  offices  of  the  highest 
required,  dignity ;  for  these  descend  j'ure  sanguims.  As  the 
bare  right  of  apparency  entitles  an  heir  to  continue 
his  ancestor's  possession,  an  heir  may,  even  without 
a  service,  not  only  levy  the  rents  of  a  land  estate, 
but  enjoy  a  tack,  or  any  other  temporary  right  be- 
longing to  his  ancestor :  But  though  the  property 
of  die  rents  of  the  ancestor's  estate  is  now  adjudged 
to  belong  to  the  apparent  heir,  {n^.  §  25,)  it 
would  seem  that  the  right  of  apparency  cannot 
make  him  proprietor  of  tacks,  or  other  such  heri- 
table rights  belonging  to  his  ancestor ;  and  con- 
sequently it  may  be  doubted  whether  be  can  as- 
sign such  tack  to  another,  more  than  he  can  con- 
vey his  ancestor's  land  estate ;  for  it  is  the  pro- 
prietor alone  who  has  a  right  to  assign*  (1)  A  child 
who  b  nominaiim  substituted  in  a  bond  to  his  father, 
needs  no  service  for  proving  that  the  creditor  is 
dead ;  but  where  a  bond  is  taken  to  one  and  the 

*  Hie  fame  rule  boldt  where  the  entry  is  by  precept  of  cfarv 
eoiutaif  Foe,  CoB.  ix.  iS.  &  69. 


(I)  See  Did  t.  Servk§  and  Confirmatitm,  $  S. 
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heirs  of  his  body,  whom  failing  to  a  substitute,  a  n  I.  a  36. 
service   must  be   obtained  by  the  substitute,  for  In  what 
proTinir  that  the  heirs  called  before  him  have  fail-  *'?"**."«'- 

*^  o  vice  19  not 

ed ;  {St  III.  5.  $  6.)     No  right  clothed  with  in-  required. 
ieftment  can,  in  any  case,  be  transmitted  to  substi-  """""""^ 
tutes  without  service.  (1) 

37.  A  special  service  does  not  carry,  out  of  the  Service 
hitrediias  jacens  of  the  deceased,  the  special  sub-  ^*i^ 
jects  in  which  he  died  infeft,  until  the  heir  com-  by  teism. 
plete  it  by  seisin.     Where  the  lands  hold  of  the 
crown,  the  chancery  issues  precepts  for  infefting 
the  heir,  which  must  be  directed  to  the  sheriff  of 
the  shire.     In  lands  holden  of  a  subject,  the  heir  ^;^]^  i^ 
may,  in  place  of  the  former  tedious  method  of  run-  the  supe. 
ning  precepts  against  the  superior,  {Hope,  Min.  ^^ae  to 
Pr»  55,)  obtain  a  warrant  from  the  Session,  for  let-  «»ter  the 
ters  of  homing  to  charge  the  superior  to  receive   ^' 
him;  (20.  Geo,  II.  c.  50.)    Where  the  superior  is 
not  himself  entered,  such  charge  would  be  inept ; 
in  that  case,  therefore,  the  heir  must,  in  terms  of 
1474)  c.  57,''charge  the  superior  to  obtain  himself 
entered,  within  forty  days,  in  the  superiority,  that 
so  he  may  be  in  a  capacity  of  entering  his  vassal, 
under  the  penalty  of  losing  his  right  for  life.     If 
the  superior  refuse  to  obey  either  of  these  charges, 
the  next  superior,  as  coming  in  his  place,  {^upplef^ 
do  vices)j  may  be  compelled  at  the  suit  of  the  heir 
to  infeft  him;   and   thus  the  heir  may  proceed 
against  all  the  intermediate  superiors  between  hipi 
and  the  Sovereign,  against  whom  a  charge  is  both 
improper  and  unnecessary ;  for  the  crown  refuses 
none ;  (see  Dollars  Styles^  p.  234.)    The  superior, 
thus  entering  his  subvassal's  heir,  loses  none  of  the 


(1)  See  Dkt  ▼.  Senin  imd  Cm^trmOkm,  §  1.  a 

2d2 
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III.  a  37.  casualties  falleda  by  bis  ioimediate  vassal ;  seeing 
FiMttTe      what  he  does  is  merely  an  act  in  obedience* 
^^^         S8b  An  heir,  by  immixing  with  his  ancestor's 
"■"*"■"■■*"    estate  without  entry,  subjects  himself  to  his  debts, 
as  if  he  had  entered ;  or,  in  our  law  phrase,  incurs 
a  passive  title.    The  only  passive  title  by  which  an 
apparent  heir  becomes  liable  universally  for  all  his 
GetHopro  ancestor's  debts,  is  gettio  pro  haredt^  or  his  beha- 
^fBT^  i      ving  himself  so  as  none  but  an  heir  has  right  to  do ; 
from  what  C*  20.  jEf.  cfe  odq.  vd  omiU.  her.)    Behaviour  as  heir 
f!^i°"     ^  inferred  from  the  apparent  heir's  intromission, 
after  the  death  of  the  ancestor,  either  by  himself, 
his  tenants,  or  factors,  with  any  part  of  the  lands 
or  other  heritable  subject  belonging  to  the  deceased, 
to  which  he  himself  might  have  completed  an  ao^ 
tive  title  by  entry ;  even  with  heirship  moveables, 
which  in  the  doctrine  of  succession,  are  consider- 
ed as  heritage;  or  with  the  tide-deeds  or  other 
writings  of  the  deceased.     It  is  inferred  without 
actual  intromission,  by  the  heir's  conveying  to  a 
third  party,  or  even  granting  discharges  of  rents  or 
other  subjects  to  which  he  might  have  succeeded  as 
heir,  or  by  hb  consenting  to  the  convejiauee  of  sudi 
subjects;  (see  10.  FA.  164S,  MMUm.)    But  his 
bare  renunciation  of  the  succession,  in  favour  of  an- 
other, does  hot  infer  it ;  because  nothing  is  there- 
by transmitted  to  the  receiver  hurtful  to  the  credi- 
tors; (1)  (6.  Jtf^  1666,  SeoL) 
How  ex.        89.  This  passive  title  is  excluded,  if  the  heir's  in- 
tromission be  by  order  of  law,  (€;  g.  intromission 
with  heirship  moveables  in  consequence  of  confir- 
mation) ;  or  if  it  be  founded  on  singular  titles,  and 
not  as  heir  to  the  deceased ;  e;  9.  if  he  has  inter- 


CD  Sm  DkL  T«  PumH  Tidb,  Dit.  I. 
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meddled  with  the  heirship,  as  dc»iatory  from  thelH.  a  39. 
crown  to  the  single  escheat  of  the  deceased,  or  if  (httiopnt 

he  has  levied  the  rents  of  his  ancestor's  estate,  in  i^""^' 

'       how  ex- 
virtue  of  an  adjadicatk>n  against  it  to  which  he  him-  eluded. 

self  bad  acquired  a  right.     This  last  defence  was  """""'^ 
always  sustained,  though  the  adjudication  had  pro- 
ceeded on  a  bond  granted  by  the  hdr  himself;  till 
the  Lords  declared,  (by  Act  S.  28.  Feb.  1668,)  that 
intromission  by  the  heir,  in  virtue  of  an  adjudica- 
tion founded  on  his  own  bond,  should  infer  a  pas-  . 
sive  title.    And  it  is  now  enacted,  (by  1695,  c.  24,)  A  special 
that  an  apparent  heir's  purchasing  any  right  to  his  ^ced  by 
ancestor's  estate,  otherwise  than  at  a  public  roup  statute. 
(auction),  or  his  possessing  it  in  virtue  of  rights 
settled  in  the  person  of  any  such  near  relation  of 
the  ancestor,  to  whom  he  himself  may  succeed  as 
heir,  otherwise  than  upon  purchase  by  public  sale, 
shall  be  deemed  behaviour  as  heir* 
40.  Behaviour  as  heir  is  abo  excluded,  where  in  what 


the  intromission  is  small,  unless  an  intention  to  de-  ^^^^ 
fraud  the  ancestor's  creditors  be  presumable  from  viour  ex. 
the  circumstances  attending  it;  (6.  Nov.  1622,  L.  ^^''^*^' 
Ihmdas.)  Neither  is  behaviour  inferred  against  the 
apparent  heir  from  the  payment  of  his  ancestor's 
debt,  which  is  a  voluntary  act,  and  profitable  to  the 
creditors ;  nor  by  his  taking  out  of  brieves  to  serve ; 
for  one  may  alter  his  purpose,  while  it  is  not  com- 
pleted ;  nor  by  his  assuming  the  titles  of  honour 
belonging  to  his  eneestor,  or  exercising  an  hono- 
rary tiffiee  hereditary  in  the  family ;  for  these  are 
rights  annexed  to  the  blood,  which  may  be  used 
without  proper  representation,  {Hare.  SI.)  But  the 
exercising  an  heritable  office  of  profit,  which  may 
pass  by  voluntary  conveyance,  and  consequently  is 
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IJI.  8.  40.  adjudgeable,  (II.  12.  §  8.),  may  reasonably  be 
In  wiMit  thought  to  infer  a  passive  title*  Lastly,  as  passive 
is  iS»!***  titles  have  been  introduced  merely  for  the  security 
viourcx-  of  creditors;  therefore,  where  questions  concern- 
ing behaviour  arise  among  the  different  orders  of 


«HA«M«krM0WWAMtfW# 


heirs,  they  are  liable  to  one  another  no  farther  than 
in  valorem  of  their  several  intromissions ;  (20.  Nm>. 
1630,  Pride.) 
The  pas-        ^I-  Another  passive  title  in  heritage  may  be  in- 
tiTe  uue     curred  by  the  apparent  heir's  accepting  a  gratuitous 
Ho  hartdU  right  from  the  ancestor,  to  any  part  of  that  estate 
tatu.         |.Q  which  he  himself  might  have  succeeded  as  heir; 
and  it  is  called  pr^Bceptio  /uBrediiatiSj  because  it  is  a 
taking  of  the  succession  by  the  heir  before  it  opens 
to  him  by  the  death  of  his  ancestor.     If  the  right 
be  onerous,  there  is  no  passive  title ;  but  its  onero- 
sity  must  be  proved  otherwise  than  by  the  assertion 
of  the  granter  in  the  recital.     If  the  consideration 
paid  for  it  does  not  amount  to  its  full  value,  the 
creditors  of  the  deceased  may  reduce  it,  in  so  far  as 
it  is  gratuitous,  upon  the  statute  1621 ;  but  still  it 
infers  no  passive  title.    Though  the  right  accepted 
of  be  granted  to  fulfil  a  marriage*contract,  it  is  not 
for  that  reason  to  be  deemed  onerous ;  for  the  heir 
of  a  marriage  has  only  a  right  of  succession,  subject 
to  the  payment  of  the  father's  debts ;  (1)  (22.  Feb. 
1681,  Mare)*. 
Prctcep-         42.  The  heir  incurring  this  passive  title  is  no 
ijoh^  farther  liable  than  if  he  had,  at  the  time  of  his  ac- 
ceptance, entered  heir  to  the  granter,  and  so  sub- 

*  A  pauive  title  is  not  inferred  by  acceptance  of  a  ri^t  to  nxyre- 
ablcs  ;  because  the  heir  is  not  oKoqui  mccestwrun  in  niOTeablcs ; 
FA,  7.  1679,  HamOton. 


tutiM. 


(1)  So€  Dkt.  V.  Pauive  TUU,  Div.  II.  §  I.  8. 
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jected  himself  to  the  debts  that  were  then  charge-  Hi-S.  4«. 
able  against  him ;  but  with  the  posterior  debts  he  Praeep- 
has  nothing  to  do,  not  even  with  those  contracted  ^^'^^ 
between  the  ^ate  of  the  right  and  the  infcftment  ta«  *.-'-.«*'-'»--- 
ken  upon  it,  (Feb,  1721,  L.  AUy)\  and  he  is  there- 
fore called  mieeesmt  HiHto  huraHco  poU  oontractwn 
dAiiuuu  Not  only  immediate,  but  mediate,  appa- 
rent heirs,  may  be  subjected  to  preception.  Thus, 
an  eldest  son  of  an  eldest  son  incurs  it,  by  accepting 
an  heritable  rightfrom  his  grandfather ;  because  the 
acc^ter  is,  by  the  necessary  course  of  law,  alioqm 
mtcceuums  to  the  granter,  though  not  immediately. 
But  a  right  granted  by  one  brother  to  another,  or 
by  a  father  to  his  daughter,  does  not  infer  it,  though 
the  succession  should  at  last  open  to  the  grantee ; 
because  the  granter  might  have  afterwards  had  is- 
sue, which  would  succeed  preferably  to  the  gran- 
tee. (1) 

43.  Neither  of  these  passive  titles  takes  place,  un-  in  wimt 
less  the  subject  intermeddled  with  or  disponed  be  ^^  ^^? 
such  as  the  intromitter  or  receiver  would  succeed  ties  agree ; 
to  as  heir.     Hence  an  heir  of  provision,  immixing 
with  heirship  moveables,  or  an  heir  of  line  inter- 
meddling with,  or  accq>ting  a  right  to  subjects  pro- 
vided to  special  heirs,  incurs  no  passive  title.     In 
this  also,  these  two  passive  titles  agree,  that  the  in- 
tromission in  both  must  be  after  the  death  of  the 
ancestor ;  for  there  can  be  no  termini  kabiles  of  a 
passive  title  while  the  ancestor  is  alive.   But  in  the  in  what 
following  respects  they  differ  :  L  QeUiopro  hare"  ^^^'^*'* 
de,  being  a  vicious  passive  title,  founded  upon  a 
quasi-delict,  (viz.  intromission  without  the  order  of 
law,)  cannot  be  objected  against  the  delinquent's 
heir,  if  process  has  not  been  litiscontested  while  the 


\ 


(1)  Sm  Did,  T.  Ptu$iv€  TiiU,  Dir.  II.  $  a  4. 
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III.  8. 4ia  delinquent  himself  was  alive;  (IV.  I.  §  40«};  whereas 
In  what  the  mcces9or  tUuh  lucraiivo  iBp  by  the  aooeptaoee  of 
t^y^a^  the  dispo<}itioD,  understood  to  hare  entered  into  a 
Ues  agree,  tacit  cootraot  with  the  graoter's  creditors,  by  which 
^^  ^^^'  he  undertakes  the  burden  of  their  debts.;  and  all 
actions  founded  on  contract  are  transmissible  a* 


<»w»#»^#M>**i 


gainst  heirs.     2.  The  right  accepted  by  the 
sor  titulo  htcrativo  gives  him  an  active  title,  where- 
by process  of  relief  is  competent  to  him  against  the 
executors  of  the  ancestor,  for  such  of  the  moveable 
debts  as  he  has  paid ;  whereas  he  who  behaves  as 
heir,  not  being  heir  adive^  has,  in  Lord  Stair's  opi» 
nion,  no  title  in  strict  law,  (though  that  rigour  may 
be  softened  by  equity.  Si.  III.  6.  §  19.),  to  sue  for 
relief,  either  against  the  executors,  or  any  ol^r 
heir  who  may  be  liable  before  him,  unless  he  has 
taken  care  to  get  an  assignaticm  from  the  creditor 
upon  payment.  But  this  does  not  bar  him  from  the 
benefit  of  discussion,  which  is  an  exception  or  de- 
fence, and  so  requires  no  active  title. 
Froponiug      44.  An  apparent  heir,  who  is  cited  by  the  ance^ 
a^lnsr     ^''^  creditor  in  a  process  for  payment,  if  he  offers 
the  ances.  any  peremptory  defence  against  the  debt,  incurs  a 
tor  s  debt,  p^j^^yg  ^i^\^ .  f^f  }|q  ^^m  ^y^  qq  interest  to  ofagect 

against  it,  but  in  the  character  of  heir;  (11.  SA. 

1713,  Lundy  *.)     In  the  same  manner,  the  heir^s 

not  renouncing  upon  a  chatge  to  enter  heir,  infers 
and  not  it.  But  tlie  ef&ct  of  both  these  is  limited  to  die 
dog^lpon  special  debt  pursued  for,  or  charged  upon ;  for  the 
a  charge  deeds  from  which  such  representation  is  inferred, 
!^e^^s6ive  being  private,  can  operate  only  in  favour  of  the  spe- 
titles.         cial  creditor,  at  whose  suit  the  process  or  charge  is 

raised.     This  passive  title,  which  is  inferred  from 

*   As  t'o  the  extent  and  >ippIication  of  this  rule,  see  Kilk,  No.  4. 
V.  Passive  Title, 
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the  heir's  not  renouncing,  has  no  effect  till  decree  m*^'^ 
pass  against  him ;  and  even  a  renunciation  offered  Tmmwe 
after  decree,  if  the  decree  be  in  absence,  wiU  enti-      "* 


tie  the  heir  to  a  suspension  of  all  diligence  against 
his  person  and  estate,  competent  upon  his  ances- 
tor's debts.  (1) 

45.  By  the  principles  of  the  feudal  law,  an  heir,  Heir  en- 
when  he  is  to  complete  his  titles  by  special  service,  moc/re-  * 
must  necessarily  pass  over  his  immediate  ancestor,  ^^  P^ 
e.  g*  his  father,  if  he  was  not  infeft,  and  serve  heir 
to  that  ancestor  who  was  last  vest  and  seised  in  the 
right,  and  in  whose  harediiasjacemthe  right  must 
remain  till  a  title  be  connected  thereto  from  him. 
As  this  bore  hard  upon  creditors,  who  might  think 
themselves  secure  in  contracting  with  a  person 
whom  they  saw  for  some  time  in  the  possession  of 
an  estate,  and  from  thence  conclude  that  it  was  le^ 
gaily  vested  in  him ;  it  is  therefore  provided,  (by 
1695,  c.  2i»)f  that  every  person,  passing  over  his  im<- 
mediate  ancestor  who  had  been  three  years  in  pos- 
session, and  serving  heir,  or  succeeding  by  adjudi* 
cation  on  his  own  bond  to  one  more  remote,  shall 
be  liable  for  the  debts  and  deeds  of  the  person  in- 
teijected^  to  the  value  of  the  estate  to  which  he  is 
served.    Thia  statute  being  correctory  of  the  feu- 
dal maxims,  has  be^i  strictly  interpreted,  so  as  not 
to  extend  to  the  gratuitous  deeds  of  the  persons  in* 
teijected;  {K.  74.) ;  nor  to  the  case  where  the  inter- 
jected person  was  a  naked  fiar,  and  possessed  only 
civilly  through  the  liferenter;  (25.  June  1745,  Bo^ 
gk^)     If  an  heir,  in  place  of  completing  his  titles, 
by  adjudging  upon  his  own  bond,  or  by  entering  to 
bis  remote  predecessor,  which  are  the  only  cases 
expressly  guarded  against  by  the  statute,  shall  pos- 

(1)  See  DicL  v.  Renunciation  to  be  Heir, 
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III.  8.  i5  sess  the  lands  in  the  bare  right  of  apparency,  it  has 
Passire  ti-  been  found,  once  and  again,  that  the  penalty  of  the 
^^^•^V         act  does  not  reach  him ;  (8.  Jan.  1786,  Lady  Batter  g 
Fac,  Coll.  121.  No.  1.) ;  but  this  point  is  still  calU 
ed  in  question,  perhaps  not  without  some  reason ; 
for  if  such  a  device,  which  is  in  the  power  of  every 
heir,  shall  dSectually  secure  against  a  passive  title, 
the  intention  of  the  statute  may  be  utterly  defeat* 
ed. (1) 
Reduction       ^6.  Our  law,  from  its  jealousy  of  the  weakness 
by  the  heir  of  mankind  while  under  sickness,  and  of  the  impor^ 
kcd,  tunity  of  friends  in  that  conjuncture,  has  declared 

that  all  deeds  afiecting  heritage,  if  they  be  granted 
by  a  person  on  deathbed,  (i.  e.  after  contracting 
that  sickness  which  ends  in  death,)  to  the  damage 
of  the  heir,  are  ineflfectual,  {R.  M.  L  2.  c.  18.  $  7. 
€t  seq.\  except  where  the  debts  of  ihe  granter  bare 
laid  him  under  a  necessity  to  alien  his  lands ;  {St 
GvL  c.  IS.  $  2.)  As  this  law  of  deathbed  is  found- 
ed solely  in  the  privilege  of  the  heir,  deathbed 
deeds,  when  consented  to  by.  the  heir,  are  not  re- 
ducible ;  [R.  M,  I  2.  c.  18.  §  16.)  The  term  pro« 
perly  opposed  to  deathbed  is  liege  poustie^  by  which 
is  understood  a  state  of  health ;  and  it  gets  that 
name  because  persons  in  health  have  the  legMma 
poiestas,  or  lawful  power,  of  disposing  of  their  pro* 
perty  at  pleasure. 
What  con-  ^"^^  I'he  two  extremes  being  proved,  of  the  grant* 
*^^^^  er's  sickness  immediately  before  signing,  and  of  his 
deed.  death  following  it,  though  at  the  greatest  distance 
of  time,  did,  by  our  former  law,  found  a  presump* 
don,  that  the  deed  was  granted  t»  ledOy  SL  III.  4. 
§  28.),  which  could  not  liaye  been  elided  but  by  a 

----  —  -._  —      ■  -  _ 

(I)  See  DicL  v.  Pomim  Tide,  DW.  III. 
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positive  proof  of  ibe  gr^nter's  convalescence;  but^*  ^  4>7. 
now  the  allegation  of  deathbed  is  also  excluded,  by  Deathbed 
his  having  lived  sixty  days  after  signing  the  deed,  by*^,^c[jjj. 
(1^6,  c«  4  *.)  The  legal  evidence  of  convalescence  yaiescence; 
is  the  granter's  having  been,  after  the  date  of  the  ^q J^eo 
deed,  at  kirk  or  market  unsupported ;  for  a  proof  ^y^  after 
of  either  will  secure  the  deed  from  challenge ;  (28.  „.!.,. *,.,L. 
June  1671,  Cred.  qfBalmerino,    The  going  to  kirk 
or  market  must  be  performed  when  people  are  met 
tc^ther  in  the  church,  or  church-yard,  for  any  pu- 
bUc  meeting,  civil  or  ecclesiastical,  or  in  the  mar- 
kets-place at  the  time  of  public  market ;  {ActS.  29. 
Rb.  1692.)   No  other  proof  of  convalescence  is  re* 
ceivable ;  because  at  kirk  and  market  there  are  al- 
ways present  unsuspected  witnesses,  which  we  can 
hardly  be  sure  of  in  any  other  case. 

48.  The  privilege  of  setting  aside  deeds  ex  capiie  to  what 
lecHy  is  competent  to  all  heirs,  not  to  heirs  of  line  ^^ 
only,  but  of  conquest,  tailzie,  or  provision ;  not  on-  tion 
ly  to  the  immediate,  but  to  remoter  heirs,  as  soon  P^^n^* 
as  the  succession  opens  to  them,  though  the  deed 
in  dispute  should  not  appear  hurtful  to  the  imme- 
diate heir  of  the  granter ;  {K.  S3.)   But  where  it  is 
consented  to,  or  ratified  by  the  immediate  heir^  it 
is  secured  against  all  challenge  even  from  the  re- 
moter ;  for  such  consent  has  the  efiPect  of  a  fictio 
brems  manus ;  the  dying  person  is  considered  as  dis- 
poning to  the  heir,  and  he  to  the  stranger  in  whose 
favour  the  deed  was  really  granted :  Yet  the  imme- 
diate heir  cannot,  by  any  antecedent  writing,  re- 
nounce his  right  of  reduction,  and  thereby  give 

*  As  U>  the  method  of  reckoning  the  sixty  days,  vide  Ogiivie 
contra  Mercer,  correctly  reported  in  Dia.  iii.  pp.  173.  and  174; 
Fac.  CoO.  xi.  217. 
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III.  a  46.  strength  to  deeds  that  may  be  afterwards  granted 
To  what     in  ledo  to  his  hurt ;  for  no  private  renunciation  can 
r^"cdon    authorise  a  person  to  act  contrary  to  public  law ; 
ondeacfabed  and  sucb  rcnunciation  is  presumed  to  be  extorted 
!!^!2!!!I!*-  through  the  fear  of  exheredation  5  <4.  Dec.  17M, 
IngHs.)   If  the  heir  should  not  use  this  pririlege  of 
reduction,  his  creditor  may,  by  adjudication,  trans- 
fer it  to  himself;  (IL  12.  §  S«) ;  or  be  may,  witbout 
adjudication,  reduce  the  deed,  libelling  upon  his  in- 
terest as  creditor  to  the  heir.     But  the  granter^s 
creditors,  though  their  case  is  more  favouraUe  than 
that  of  the  heir,  have  no  right  to  this  privilege,  in 
regard  that  the  law  of  deathbed  was  introduced, 
not  in  behalf  of  the  granter  himself,  but  of  his  heir ; 
{Dalr.  1 10.)    He  who  is  entered  by  precept  of  cfa* 
re  constat^  or  by  hasp  and  staple,  has  an  active  ti- 
tle as  heir;  and,  consequently,  may  reduce  aliena- 
tions in  lecta,  of  the  special  sul^cts  to  which  he  u 
entered. 
What  4^*  The  law  of  deathbed  strikes  against  dispo- 

righto  may  gitJons  of  cvcTy  subject  to  which  the  heir  would  have 
aside.  Succeeded,  or  from  which  he  would  have  had  any 
benefit,  had  it  not  been  so  disponed.  Hence  the 
alienation,  even  of  moveables,  may  be  set  aside 
where  the  heir  has  an  interest;  as,  1.  Of  heirship 
moveables.  2.  Of  conquest  provided  to  the  heir 
of  a  marriage,  though  the  subject  of  it  should  be 
moveable ;  {K,  82.)  S.  An  heir  may  reduce  the  as- 
signation of  a  moveable  subject,  granted  by  his  an* 
cestor,  where  the  moveable  estate  of  die  deceased 
is  not  sufficient  for  his  moveable  debts ;  that  so 
the  moveable  estatie  may  be  enlarged,  and  the  he- 
ritage saved  from  the  diligence  of  personal  credi* 
tors;  (22.  July  1707,  Cowie.)     Deathbed  deeds, 
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in  consequence  of  a  full  or  premier  obligation  in  III.  8.49. 
lieffe  pmutity  are  not  subject    to  reduction;   but  what 
where  the  antecedent  obl^ation  is  merely  natural,  "S^^  °^ 
they  are  reducible ;  {IL  27.)    By  stronger  reBsot^  aside,  even 
the  deceased  cannot,  by  a  deed  merely  voluntary,  ^^veable 
alter  the  nature  of  his  estate  on  deathbed  to  the  but  not 
pre^itdice  of  his  heir,  so  as  from  heritable  to  make  ^^^!Vi 
it  moveable;  but  if  he  should,  in  Kegepoustiey  ex-  in  conse- 
dade  his  apparent  heir^  by  an  irrevocable  deed  ^^^^^ 
containing  reserved  faculties,  the  heir  cannot  be  ligation. 
beard  to  quarrel  the  exercise  of  these  faculties  on 
deathbed ;  since  he  loses  the  character  of  heir  by 
the  irrevocable  deed  divesting  the  disponer,  and 
so  has  no  interest  to  reduce  any  posterior  deed.  (1) 

50.  The  proper  method  for  afiecting  the  herita-  competi- 
ble  estate  of  a  person  deceased,  either  for  his  own  tion  be. 
debt  or  for  that  of  his  heir,  has  been  explained^  (II.  crj^ton^ 
12.  §  5.)   In  a  comp^tion  between  the  creditors  of  of  the  de. 
the  deceased  and  of  the  heir,  (he  Roman  law,  (/.  1.  ^^he  hdr. 
§  1.  ds  se/iar.),  and  after  their  example,  ours,  (1661, 
c  84.),  has  justly  preferred  the  creditors  of  the  . 
deceased,  as  every  man's  estate  ought  to  be  lia- 
ble^ in  the  first  place,  for  his  own  debts.     But  this 
preference  is,  by  the  statute,  limited  to  the  case 
where  the  creditors  of  the  deceased  have  used  dili- 
genoe  gainst  their  debtor's  estate^  within  three 
years  from  his  death ;  and  therefore  the  heir's  ere- 
ditors  may,  after  that  period,  a£Pect  it  for  their  own 
paym^it.     By  a  subsequenk  branch  of  this  act,  all 
dispositions  by  an  heir  of  the  ancestor's  estate^  with- 
in a  year  after  his  death,  are  null^  in  so  far  as  they 
'  are  hurtful  to  the  creditora  of  the  ancestor    This 
takes  place  though  these  creditors  should  have  used 

(I)  8m  DkL  Y.  DioAked. 
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III.^.  5ano  diligence;  (Falc.  vol.  i.  219.);  and  even  where 

Compeci.    tiie  dispositions  are  granted  after  the  year,  thej' 

tw^  the   ^^^°>9  by  the  first  part  of  the  act,  to  be  ineffectual 

creditors     against  the  creditors  of  the  deceased  who  have  used 

ceased  and  diligence  within  the  three  years.    This  act  appears, 

of  the  heir,  from  its  whoIe  tenor,  to  relate  only  to  heriu« ;  ( 17. 

June  1712,  Ker);  and  so  is  improperly  made  by 

Mr  Forbes  the  ground  of  a  decision  concerning 

moveables,  (9.  Fa.  1711^  Gralumh)  especially  after 

the  act  1695,  c.  41 :  See  BankL  III.  S5.  §  3.  (1) 


TIT.  IX. 

OF  SUCCESSION  IN  MOVEABLES. 

^"^^^^  ^^  succession  of  moveable  rights,  it  is  an  uni- 

successdon  versal  rulc,  that  the  next  in  degree  to  the  deceased 
by  law.  ^Q|.  Qgj^^  of  kin)  succeeds  to  the  whole ;  and  if  there 
are  two  or  more  equally  near,  all  of  them  succeed 
by  equal  parts,  without  that  prerogative  which  takes 
place  in  heritage,  of  the  eldest  son  over  the  young- 
er, or  males  over  females.  Neither  does  the  right 
of  representation,  (explained  III.  8.  $  4.),  obtain  in 
the  succession  of  moveables,  except  in  the  single 
case  of  a  competition  between  the  full  blood  and 
the  half  blood ;  for  a  niece  by  the  full  blood  will  be 
preferred  before  a  brother  by  the  half  blood,  though 
she  is  by  one  degree  more  remote  from  the  decea- 
sed than  her  uncle.  Where  the  estate  of  a  person 
deceased  consists  partly  of  heritage  and  partly  of 
moveables,  the  heir  in  the  heritage  has  no  share  of 
the  moveables,  if  there  are  others  as  near  in  degree 


(I)  See  Did.  ▼.  Crtditon  of  a  ds^ioiee,— BeU*i  CuiMWitoiu> 
I.  624. 
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to  the  deceased  as  himself.   But  where  the  heir,  in  ^l^  ^  1- 
such  case,  finds  it  his  interest  to  renounce  bis  ex-  Collation 
elusive  claim  to  the  heritage,  and  betake  himself  to  JL^LJ^' 
his  right  as  one  of  the  next  of  kin,  he  may  colbUey 
or  cammunicatei  the  heritage  with  the  others,  who^ 
in  their  turn,  must  collate  the  moveables  with  him, 
so  that  the  whole  is  thrown  into  one  mass,  and  di- 
vided equally  among  all  of  them.     This  doctrine 
holds,  not  only  in  the  line  of  descendants,  but  of 
collaterals,  (1743,  Chancdhr);  for  it  was  introdu- 
ced, that  the  heir  might  in  no  case  fare  worse  than 
the  other  next  of  kin.  (1) 

2.  One  may  settle  his  moveable  estate  upon  whom  Succeflsion 
he  pleases,  excluding  the  legal  successor,  by  a  tes*  abia^by* 
tament ;  which  is  a  written  declaration,  of  what  a  dettma- 
person  wills  to  be  done  with  his  moveable  estate  af*  Testament 
ter  his  death.     No  testamentary  deed  is  eiFectual 
tillxthe  death  of  the  testator,  who  may  therefore  re- 
voke it  at  pleasure,  or  make  a  new  one,  by  which 
the  first  loses  its  force;  and  hence  testaments  are 
called  last  or  latter  wills.     Testaments,  in  their 
strict  acceptation,  must  contain  a  nomination  of 
executors,  t.  e.  of  persons  appointed  to  administer  Executon. 
the  succession  according  to  the  will  of  the  decea- 
sed :   Yet  nothing  hinders  one  from  making  a  set- 
tlement of  moveables  in  favour  of  an  universal  le- 
gatee, though  he  should  not  have  appointed  exe- 
cutors ;  and,  on  the  other  part,  a  testament  where 
executors  are  appointed,  is  valid  though  the  per- 
son who  is  to  have  the  right  of  succession  should 
not  be  named.     In  this  last  case,  if  the  executor 
nominated  be  a  stranger,  t.  e*  one  who  has  no  legal 
interest  in  the  moveable  estate,  he  is  merely  a  trus- 

(1)  See  Diet.  ^.  CoBatiatu 
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III.  9.  2. 

A  stranger 
named  exje- 
cutorisac- 
Gounuble 
to  the  next 
of  kin. 


Nuncupa* 
tive  testa- 
ment. 


Legacy, 

not  due 
tUltfae 
granter'a 
death. 


tee  accountable  to  the  next  of  kin ;  but  he  may  re^ 
tain  a  third  of  the  dead's  part  (exphitned  §  6.)  for 
his  trouble  in  executing  the  testament;  inpayment 
of  which)  legacies,  if  any  be  left  to  him,  must  be 
imputed ;  (1617,  c.  14.)  The  heir,  if  he  be  named 
executor,  has  right  to  the  third  as  a  stranger ;  but, 
if  one  be  named  who  has  an  interest  in  the  legal 
succession,  he  has  no  allowance^  unless  such  inte- 
rest be  less  than  a  third.  Nuncupauve  or  verbal 
testaments  are  not,  by  the  law  of  Scotland^  effec- 
tual for  supporting  the  nomination  of  an  executor, 
let  the  subject  of  the  succession  be  ever  so  snudL 
But  verbal  legacies,  not  exceedmg  £.100  Scots, 
are  sustained ;  and  even  where  they  are  granted 
for  more,  they  are  ineffectual  only  as  to  the  ex- 
cess; (I)  (7.  Juiy  1629,  WlaUace  *.) 

3.  A  legacy  is  a  donation  by  the  deceased,  to  be 
paid  by  the  executor  to  the  legatee.  It  may  be 
granted,  either  in  the  testament  of  in  a  separate 
writings  Legacies  are  not  due  till  the  granter^s 
death ;  and  consequently  they  can  transmit  no  right 
to  the  executors  of  the  legatee,  in  the  event  that 
the  granter  survives  him.  By  the  Roman  law,  if 
one  bequeathed  a  subject,  knowing  that  it  was  not 
his  owDy  the  heir  must  either  have  purchased  it  for 
the  legatee,  or  paid  him  the  valve ;  for  otherwise 
'^the  legacy  oould  have  noeffsct.  Where  the  testa- 
tor rei  alienm  believed  the  subject  to  bdong  to  him^ 
sdf,  which  18  m  Mm  to  be  presumed,  neither  the 
thing  nor  its  value  could  be  claimed,  because  it 

*  The  testator's  reibal  will  with  regard  to  his  moveables  decU- 
red  to  the  executor,  and  acknowledged  by  him,  is  obligatory  upon 
uUBLf  In  ita  utmoat  nient  ^  ixoi$itf  Vo.  SS. 


(1)  See 
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was  not  tp  be  supposed  be  would  have  burdened  his  m*  ^-  ^ 
beir,  if  be  bad  known  tbat  the  subject  bad  belong-  Legacy 
ed  to  another ;  (§  4.  tiu^«  de  legat)  These  rules  ^wbL^*" 
bold  also  by  the  usage  of  Scotland ;  ( 16.  Jimt  1664^  bond. 
Murray  f  24.  June  1664,  Fako9ier)\  and  they  are 
justly  extended  even  to  l^acies  of  subjects  which 
truly  belonged  to  the  testator,  but  which  are  not 
transmissible  by  testament.  Thus  the  legacy  of  an 
beritable  bond  due  to  the  testator  bimself,  whidi  he 
could  not  but  know  was  heritable,  and  consequent- 
ly not  devisable  by  testament,  falls,  by  our  prac- 
tice, under  the  rule  of  legacies  ret  alimcB  scienter 
legaitB;  (2.  Dee.  1674,  Cranstm :  Pak.  19.  July 
1745,  Paierson) ;  because  tbe  reason  of  the  rule  is 
equally  applicable  to  both.  There  is  this  separate 
ground  why  the  legacy  of  an  heritable  bond,  left  in 
a  testament,  in  which  the  testator^s  heir  is  named 
executor  and  universal  legatary,  cannot  be  ques- 
tioned by  tbe  executor ;  namely,  that  be  ought  not 
to  take  the  benefit  of  the  testament  as  executor, 
and,  at  the  same  time^  in  the  character  of  heir,  de- 
cline making  payment  to  the  legatee  of  the  spe- 
cial heritable  bond  bequeathed  to  him  by  that  tes- 
tament Wbere  a  moveable  bond  is  bequeathed, 
for  which  the  testator  has  afterwards  taken  an  he- 
ritable security,  his  altering  the  nature  of  the  sub- 
ject imports  a  revocation  of  the  legacy ;  (8.  Jtdy 
167S,  Edfiwfuton,) 

4.  Legacies,  where  they  are  general,  i.  e.  of  a  Gen«ni 
certain  sum  of  money  indefinitely,  give  the  lega-  ^^S«<7- 
tee  no  right  in  any  one  debt  or  subject;  he  can  on- 
ly insist  in  a  personal  action  against  the  executor 
for  payment  out  of  the  testator^s  effects.  A  special 
legacy,  i.  e.  of  a  particular  debt  due  to  the  decea- 
sed, or  of  a  particular  subject  belonging  to  him,  is 

2  E 


434  MOVEABLE  SUCCESSION. 

III.  9.  4.   of  the  nature  of  an  assignation,  by  which  the  pro* 
SpodaX  le^  perty  of  the  special  debt  or  subject  vests,  upon  the 
^!mjuf    ^^s^toi^s  death,  in  the  legatee,  who  can  therefore 
M  re  t        directly  sue  the  debtor  or  possessor :  Yet,  as  no  le» 
""""""'^    gacy  can  be  claimed  till  the  debts  are  paid,  the 
executor  must  be  cited  in  such  process,  that  it  may 
be  known  whether  there  are  free  effects  sufficient 
and  it  not  foy,  answering  the  legacy.     Where  there  is  not 
abtttement  enough  for  payment  of  all  the  l^^ies,  each  of  the 
from  defi-  general  legatees  must  suffer  a  proportional  abate* 
ment.     Bi^t  a  special  legatee  gets  his  l^;acy  en* 
tire,  though  there  should  be  nothing  over  for  pay* 
ment  of  the  rest ;  and,  on  the  contrary,  he  has  no 
claim,  if  the  debt  or  subject  bequeathed  should  pe- 
rish, whatever  the  extent  of  the  free  executry  may 
be.(l) 
^^  ^^        5.  Minors,  after  puberty,  can  test  without  their 
curators ;  wives  without  their  husbands ;  and  per- 
sons interdicted  without  their  interdictors :  but 
bastards  cannot  test,  except  in  the  cases  afterwards 
set  forth ;  (IIL  10.  3.)    As  a  certain  share  of  the 
goods,  falling  under  the  communion  that  is  conse- 
quent on  marriage,  belongs,  upon  the  husband's 
decease,  to  his  widow.  Jure  rdida^  and  a  certain 
share  to  the  children,  called  the  legitim,  portion 
natural,  or  bairns'  part  of  gear ;  one  who  has  a  wife 
or  chUdren,  though  he  be  the  absolute  administra- 
tor of  all  these  goods  during  his  life,  and  conse- 
quently may  alien  them  by  a  deed  titter  vivos  in 
liege  pouMsy  even  gratuitously,  if  no  fraudulent  in- 
tention to  disappoint  the  wife  or  children  shall  ap- 
pear ;  (I.  6.  §  7.) :  yet  cannot  impair  their  shares 
gratuitously  on  deathbed ;  (see  Dirlei.  DouUSf  voce 


(1)  Sn  Did,  ▼.  Legaeif, 
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LtgUima  UbarorumJ ;  norjcan  he  dispose  of  his  IIL  9.  a. 
moveables  to  their  prejudice  by  testament,  though  One 


it  should  be  made  in  Uege  pauaUe ;  since  testaments  ^^^ 
do  not  operate  till  the  death  of  the  testator,  at  or  test  in 
which  period  the  division  of  the  goods  in  commu-  P'^*^^ 
nion  have  their  full  effect  in  favour  of  the  widow  lict  or  le- 
and  chUdren.  ^^ 


6*  If  a  person  deceased  leaves  a  widow,  but  no  Dmnon 
child,  his  testament,  or,  in  other  words,  the  goods  ^/^^ 
in  communion,  divide  in  two;  one  half  goes  to  the  cm  of  a 
widow,  the  other  is  the  dead's  part,  fu  a.  the  abso-  children' 
lute  prc^rty  of  the  deceased,)  on  which  he  can  test, 
and  which  falls  to  his  next  of  kin,  if  he  dies  intes- 
tate.    Where  he  leaves  children,  one  or  more,  but 
no  widow,  the  children  get  one  half  as  their  legi- 
tim ;  the  other  half  is  the  dead's  part,  which  fiedls 
also  to  the  children,  if  the  father  has  not  tested  up- 
on it.     If  he  leaves  both  widow  and  children,  the 
division  is  tripartite ;  the  wife  takes  one-third  by 
herself;  another  falls,  as  legitim  to  the  children, 
equally  among  them,  or  even  to  an  only  child, 
though  he  should  succeed  to  the  heritage;  (12.  Jan. 
1681,  Trotter  J ;  the  remaining  third  is  the  dead's 
part     Where  the  wife  predeceases  without  chil*  in  cMeof 
dren,  one  half  is  retained  by  the  husband,  the  other  !|^^^'''* 
lalls  to  her  next  of  kin.     Where  she  leaves  chil-  cease, 
dren,  the  division  ought  also  to  be  bipartite,  by  the 
common  rules  of  society,  since  no  legitim  is  truly 
due  on  a  mother's  death ;  yet  it  is  in  practice  tri- 
partite ;  two-thirds  remain  with  the  surviving  fa- 
ther, as  if  one-third  were  due  to  him  propria  no-' 
mmej  and  another  as  administrator  of  the  legitim 
for  his  children ;  the  remaining  third,  being  the 
wife's  share,  goes  to  her  children,  whether  of  that 

2£  2 
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III.  9l  6.    or  any  former  marriage ;  for  they  are  all  eqmiUy 
Wfaftrdflbca  her  next  of  kin.  (1) 

*^^  *^        7.  Before  a  testament  can  be  divided,  the  debts 
Zitry  %       owing  by  the  deceased  are  to  be  d^ncted ;  for  all 
"  executry  must  be  free.     As  the  husband  has  the 

full  power  of  burdening  the  goods  in  communion, 
his  debts  affect  the  whole,  and  so  lessooi  the  legi- 
tim  and  the  share  of  the  relict,  as  well  as  the  dead's 
part     His  funeral  charges,  and  the  mournings 
and  alimony  due  to  the  widow,  are  considered  as 
his  proper  debts;  (20.  Jmie  1*718,  Mmcri^Js  but 
the  legacies,  or  other  gratuitous  rights  granted  by 
and  what    Jiim  on  deathbed,   affect  only  the  dead's  part 
Sbl*^^«  Bonds  bearmg  interest,  due  by  the  deceased,  can- 
pvt.  not  diminish  the  reliefs  share ;  because  such  bonds, 

when  due  to  the  deceased,  do  not  increase  it ;  ( 1661, 
e.  82.)  The  funeral  charges  of  the  wife  predecea- 
sing fall  wholly  on  her  executors,  who  have  right 
to  her  share.  Where  the  deceased  leaves  no  fa- 
mily, neither  husband,  wife,  nor  child,  the  testa- 
ment suffers  no  division,  but  all  is  the  dead's  part 
What  8.  The  whole  issue  of  the  husband,  not  only  by 

^J^^^  that  marriage  which  was  dissolved  by  his  death,  but 
to  tiba  1^  by  any  former  marriage,  have  an  equal  interest  in 
~  the  legitim  \  odierwise  the  children  of  the  first  nuu> 

risge  would  be  cut  out,  as  they  could  not  claim  the 
legitim  during  their  father^s  life.  But  no  legitim 
is  due,  1.  Upon  the  death  (rf*  a  mother.  2.  Nei- 
ther is  it  due  to  grandchildren  upon  the  death  oi  a 
grandfather ;  perhaps,  because  the  immediate  fa- 
ther is  presumed  to  have  renounced  that  right  be- 
fore his  death,  upon  receiving  hb  just  share  of  the 
effects  of  the  deceased.    Nor,  8.  To  children  foris- 


(l)  See  Dkt  v.  Sweeeuhn,  J  2.— JWi^w,  Div.  X. 


tUIL 


liOVEABLJ^  SUCCESSION.  437 

iiuDilaated,  t.  e.  to  such  as,  by  having  renounced  III.  9.  Sl 
the  legitime  are  no  longer  considered  as  m/amUiaf  wh^  diiu 
and  so  are  excluded  from  any  farther  share  of  the  *^,*!* 
moveable  estate  than  they  have  already  recei-  the  Ugi- 
ved.  (1) 

9«  As  the  right  of  legitim  is  strongly  founded  in 
nature^  the  renunciation  of  it  is  not  to  be  inferred  f^^^ 
by  implication ;  neither  by  the  child's  carrying  on  how  infer- 
an  emf^oyment  by  himself,  nor  by  his  marriage,  "^^ 
nor  even  by  his  accepting  a  provision  from  his  fa- 
ther, unless  it  specially  bear  to  be  in  satisfaction  of 
the  legitim.     Renunciation  by  a  child  of  his  claim  iu  effects. 
ct  legitim  has  the  same  effect  as  his  death,  in  fa- 
vour of  the  other  children  entitled  thereto ;  and 
consequently  the  share  of  the  renouncer  divides 
amongst  the  rest*,  but  he  does  not  thereby  lose 
his  right  to  the  dead's  part,  if  he  does  not  also  re- 
nounce his  share  in  the  father's  executry ;  (see  Home, 
10 1  •)     Nay,  his  renunciation  of  the  legitim,  where 
he  is  the  CNoly  younger  child,  has  the  effect  to  con- 
vert the  whole  subject  thereof  into  dead's  part, 
which  will  therefore  fall  to  the  renouncer  himself 
as  next  of  kin,  if  the  heir  be  not  willing  to  collate 
the  heritage  with  him ;  (2)  {Fak.  ii.  62.) 

10.  For  preserving  an  equality  among  all  the  coUadon 
diildren,  who  continue  entitled  to  the  legitim,  we  among  ^^ 
have  adopted  the  Roman  doctrine  of  coUatio  botuh  ^^. 
rum  i  whereby  the  child,  who  has  got  a  provision 
from  his  father,  is  obliged  to  collate  it  with  the 
others^  and  impute  it  towards  his  own  share  of  the 
legitim;  but  if,  from  the  deed  of  provision,  the  fa^ 
ther  shall  appear  to  have  intended  it  as  a  pnecir 
puum  to  the  child,  collation  is  excluded.    This  in- 

•  Fac.  CoB.  ii.  186. 


(1)  See  Dkt,  T.  LegUm,  $  1 4.  (2)  Ibid.  $  5. 
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III.  9.  10.  tention  was  presumed,  from  a  clause  that  the  child 
Collatum    was  to  continue  a  bairn  in  the  house;  (10.  Nov. 
^^  1737,  Beg  •. )     A  chUd  is  not  bound  to  coUate  an 
cbUdren,    heritable  subject  provided  to  him,  because  the  le» 
^^  ^_     gitim  is  not  impaired  by  such  provision ;  (14.  Rb. 
dudccL       1677,  Z>.  Bucdeugh)    As  this  collation  takes  place 
'"""""^    only  in  questions  among  children  who  are  entitled 
to  the  legitim,  the  relict  is  not  bound  to  collate 
donations  given  her  by  her  husband,  in  order  to 
increase  the  legitim ;  and,  on  the  other  part,  the 
children  are  not  obliged  to  collate  their  provisions, 
in  order  to  increase  her  share. 
Conilmift.       1 1,  As  an  heir  in  heritage  must  complete  bis 
titles  by  entry,  so  an  executor  is  not  vested  in  the 
right  of  the  moveable  estate  of  the  deceased,  with- 
out confirmation;  which  therefore  is  called,  by 
some  lawyers,  though  improperly,  the  adMo  ke^ 
redUoHs  in  tnobUUms.     Confirmation  is  a  sentence 
of  the  Commissary  or  Bishop's  court,  empowering 
an  executor,  one  or  more,  upon  making  inventory 
of  the  moveables  pertaining  to  the  deceased,  to  re- 
cover, possess,  and  administer  them,  either  in  be- 
half of  themselves,  or  of  others  interested  therein. 
The  Bishop  was,  in  all  confirmations,  entitled  to 
the  twentieth  part  of  the  moveables,  called  the  quot 
of  the  testament,  which  was  anciently  computed 
Q^wt  oftes.  without  deduction  of  debts.     Quots  were  first  pro- 
hibited, during  the  Usurpation,  by  1641,  c  61, 
which  act  was  revived  by  1661,  c.  28.    They  were 
soon  thereafter  restored,  (1669,  c.  19,)  with  this  re- 
striction^ that  they  should  be  paid  out  of  the  finee 
gear,  dedudut  ddriiis :  and  now  they  are  again  pro- 
hibited, (1701,  c.  14,)  without  prejudice  to  the  dues 
of  court  payable  at  confirmation.  Testaments  must 

*  Reported  in  Diet,  i.  p,  149. 
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be  confirmed  in  the  commissariot  where  the  de-  m*  &•  H- 
ceased   had  bis  principal  dwelling-house  at  his  Before 
death ;  (7.  FA.  1672,  Cimmis.  qfEdinlmrgh ;  Fac.  ^j^^" 
CoiL  i.  57.)     If  he  had  no  fixed  residence,  or  died  must  the 
in  a  foreign  country,  the  confirmation  must  be  at  ^^t°^ 
EdMntrghy  as  the  comnnme  forum  •  but  if  he  went  finned. 
abroad  with  an  mtention  to  return,  the  commissa- 
riot  within  which  he  resided,  before  he  left  Scot^ 
land,  is  the  only  proper  court;  (1426,  c.  89  *.) 

12.  Confirmation  proceeds  upon  an  edict,  which  Form  of 
is  affixed  on  the  door  of  the  parish-cburch  where  ^^^'^^•^ 

*  tion. 

the  deceased  dwelt,  and  serves  to  intimate  to  all 
concerned  die  day  of  confirmation,  which  must  be 
nine  days  at  least  after  publishing  the  edict.    In  a 
competition  for  the  ofiice  of  executor,  the  Com-  Confinna. 
missary  prefers,  prima  looo^  the  person  named  to  it  1^^^^ 
by  the  deceased  himself,  whose  nomination  he  ra-  tcstunen 
tifies  or  confirms,  without  any  previous  decerni-  ^*^ ' 
ture ;  this  is  called  die  confirmation  of  a  testament 
testamentary.     In  default  of  an  executor  named 
by  the  deceased,  universal  disponees  are,  by  the 
present  practice,  preferred;  {Fac.  CM.  125.);  after 
them,  the  next  of  kin,  then  the  relict,  then  credi- 
tors, and,  lastly,  special  legatees.    All  these  must  of  a  testa. 
be  decerned  executors,  by  a  sentence  called  a  de-  ™^^  ^~ 

tlTC 

cree  dative ;  and,  if  afterwards  they  incline  to  con- 
firm, the  Commissary  authorises  them  to  admini- 
ster, upon  their  making  inventory,  and  giving  secu- 
rity to  make  the  subject  thereof  forthcoming  to  all 
having  interest;  which  is  called  the  confirmation  ' 
of  a  testament  dative.  (I) 

IS.  Executors  were,    by  our  ancient  practice, 

•  See  S2.  Nov.  1661,  I>ouglas,^Han.  45a 


(1)  See  Did.  t.  Service  {r  Coi^firmatitm,  $  S.^ExeaUor,  §  L  2. 
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III.  9.  13.  obliged  to  confirm  tbe  whole  moveable  estate  of  the 

ConfinoA.  deceased,  and  for  that  end  it  behoved  them  to  give 

bTuJ^r   up  the  inventory  on  oath ;(Cr.  884. 5 2;  fli^ifiii, 

inventory.  Pr.p,  25.};  and,  if  any  new  subject  came  afterwards 

to  their  knowledge,. they  were  allowed  to  add  it  to 

the  principal  testament ;  but  now  the  comnussa- 

ries  must  admit  whatever  inventories  are  offered;  (1) 

General      (^oc.  ColU  88.)     Where  no  person  applied  for  Uie 

charging     office,  the  Bishop,  that  he  might  be  secured  of  his 

to  confirm,  quot,  could,  by  our  former  practice,  charge  all  ha- 

•re  DOW  .         .    ^  ^  ^  ■  ,7  _ 

diacharged.  vmg  u)terest  to  Confirm,  upon  general  letters  of 
horning ;  and  if  there  was  no  appearance,  he  pre- 
ferred to  the  office  his  own  procurator-fiscal,  who 
was  thereby  entitled  to  the  whole  dead's  part,  till 
one  having  an  interest  claimed  the  office,  who  was 
of  course  decerned  executor  surrogate^  ue.  execu- 
tqr  in  his  room ;  but  all  charges  to  confirm  are 
now  prohibited,  except  at  tbe  suit  of  the  widow, 
children,  or  others  having  interest,  by  1690,  c  26. 
The  credi.       14.  A  creditor,  whose  debtor's  testament  is  alreiT- 
^^If^^   dy  confirmed,  may  sue  the  executor,  who  holds  the 
may  cite     office  for  all  coucemed,  to  make  payment  of  his 
tor,  ori^y  ^^^^     Where  there  is  no  coofinnatiooi  he  himself 
hinueif      may  apply  for  the  office^  and  confirm  as  executor- 
creditor;  which  entitles  him  to  sue  for, 'and  re- 
ceive the  subject  confirmed,  for  his  own  payment: 
And,  where  one  applies  for  a  confirmation,  as  exa- 
cutor-creditor,  every  co-creditor  may  apply  to  be 
conjoined  with  him  in  the  office.     As  this  kind  of 
confirmation  is  simply  a  form  of  diligence,  credi- 
tors are,  (by  Act  S.  14.  Nov.  1679,)  ex^npted  from 

(I)  By  41.  Gm)»  IV.  c.  98.  §  3,  every  person  requiring  contr- 
mation  must  confirm  **  the  whole  moveable  catate  of  a  pcrHMi 

**  known  at  the  time,  to  which  such  person  shall  make  oath.'* 
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the  necessity  of  confirming  more  than  the  amount  lii.  9. 14. 
of  their  debts.  ^  awdhor 

15.  A  creditor,  whose  debt  has  not  been  consti-  '^^  *  ^ 
tuted,  or  his  claim  not  closed  by  decree  during  the  mayduig* 
life  of  his  debtor,  has  no  title  to  demand  directly  ^«  "^^ 
the  office  of  executor  qua  creditor ;  but  he  may  confinn. 
charge  the  next  of  kin  who  stands  off,  to  confirm,  """""'^ 
who  must  either  renounce  within  twenty  days  after 

the  charge,  or  be  liable  for  the  debt ;  and,  if  the 
next  of  kin  renounces,  the  pursuer  may  constitute 
his  debt,  and  obtain  a  decree  cognitianis  caum,  a* 
gainst  the  haredUas  jacens  of  the  moveables,  upon 
which  he  may  confirm,  as  executor*creditor  to  the 
deceased ;  (1)  (1696,  c.  41.)     Where  one  is  credi*  a  creditor 
tor,  not  to  the  deceased,  but  to  the  next  of  kin  who  *®  ^  J*«*' 
stands  off  firom  confirming,  he  may,  by  the  same  how  he 
statute,  affect  the  moveables  of  the  deceased,  either  ^^yj^ 

ver  his 

by  requiring  the  procurator-fiscal  to  confirm  and  debt, 
assign  to  him,  or  by  obtaining  himself  decerned  ex- 
ecutor dative  to  the  deceased,  as  if  he  were  creditor 
to  him,  and  not  to  his  next  oi  kin. 

16.  Where  an  executor  has  either  omitted  to  give  confinna^ 
up  any  of  the  effects  belonging  to  the  deceased  in  ^°?  ^  . 
inventory,  or  has  estimated  them  below  their  just  mak  ap- 
value,  there  is  place  for  a  new  confirmation,  ad  P'^^*^^^^ 
omusa  vel  male  appreHaia  at  the  suit  of  any  having 
interest.     The  estimate  put  on  the  executry*goods, 

by  the  deceased  himself,  however  low,  must  stand 
good  as  to  the  dead's  part,  over  which  he  has  full 


(1)  SeeiMeC.  ▼.  KMenior.  OBiiator,-*»BeU's  CbmrnM/orMf.  By 
4«  O^*  IV.  c  96ii  S  4^  the  confimuition  of  an  executor-creditor 
most  be  limited  to  the  amount  of  fail  debt,  to  which  he  mutt 
make  oatfa  ;  and  notice  of  hii  ap{»lication  for  confirmation  must  be 
given  in  the  Edinburgh  Gaiette  before  such  application  shall  be 
made. 
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III.  9.  16.  power.  In  this  confirmation,  the  executor  in  the 
In  this  principal  testament  must  be  cited,  because  it  has 
f^exe-  ^^^  effect  to  exclude  him  from  a  part  of  the  ad- 
cutormust  ministration  to  which  his  office  entitles  him ;  and, 
if  it  appears  that  he  has  not  omitted  or  underva- 
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lued  any  subject,  dolose,  the  Commissary,  in  place 
of  naming  a  new  executor,  will  ordain  the  subjects 
omitted,  or  the  difference  between  the  estimations 
in  the  principal  testament  and  the  true  values,  to 
be  added  thereto;  but  if  dole  shall  be  presumed, 
the  whole  subject  of  the  testament,  ad  omis$a  vd 
mak  appretUUOy  will  be  carried  to  him  who  con* 
firms  it,  to  the  exclusion  of  the  executor  in  the 
principal  testament ;  {P.  16*i%ft.  1703,  Bcbertmrns.) 
Executry  17.  Executry,  being  an  office,  is  not  desoendible 
ice^ble  ^  l^cirs.  ( 1 )  Where,  therefore,  there  is  but  one  exe- 
to  hcin.  cutor,  the  office  dies  with  himself;  if  there  are  two 
or  more,  it  accrues  to  the  survivors.  Where  all 
the  executors  happened  to  die,  while  any  part  of 
Executors  the  testament  remained  not  executed,  t.  e.  before 
"^  **'  they  had  obtained  possession,  payment,  decree,  or 
new  security  for  th«  debts  in  their  own  name,  an 
executor  might,  by  our  former  practice,  have  been 
named  ad  turn  execiUa :  But  now,  for  near  a  centu- 
ry, confirmations  ad  turn  executa  have  been  seldom 
used ;  for,  wherever  a  testament  is  confirmed  for 
the  executor's  own  behoof,  e.g.  by  the  next  of  kin, 
or  by  an  executor-creditor  for  his  own  payment, 
such  confirmation  is  adjudged  to  have  the  effect  of 
an  assignation,  or  procuratory  tn  rem  suam  ;  where* 
by  the  full  right  of  the  subjects  confirmed,  and  con- 

(1)  By  ii  Oeo.  IV.  e.  9a  §  1,  it  is  enacted,  that  tberesfter,  b 
all  cases  of  intestate  sucoesston,  the  next  of  kin,  dying  before  con- 
iinnatioD,  sbaU  transmit  their  right  of  succession  to  their  roprcsen- 
tatiTes. 
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^equently  that  of  execution,  is  transmitted  to  the  III.  9. 17. 
representatives  of  the  person  confirming;  (1)  (12.  Exe^^Mon 
FA.  1662,  Bells;  23.  Jvne  17ST,  MUchel.)  ad  name*. 

18.  The  legitim  and  relict's  share,  because  they  *>»»^.<>.*. 
are  rights  arising  ex  lege^  in  consequence  of  the  ^^^  , 
communion  of  goods,  and  of  the  natural  obligation  part  trmm- 
upon  fathers  to  give  a  certain  portion  of  their  e-  "'*  ^^ 
states  to  their  issue,  operate  ipeojurey  upon  the  fa-  nution. 
ther's  death,  in  favour  of  the  relict  and  children, 
and  consequently  pass  from  them,   though  they 
should  die  before  confirmation,  to  their  next  of 
kin  :  Whereas  the  dead's  part,  which  falls  to  the  j^  ei^ad** 
children  or  other  next  of  kin  in  the  way  of  succes-  P*rt  doM 
sion,  remains,  if  they  should  die  before  confirming, 
in  bonis  of  the  first  deceased ;  and  so  does  not  de» 
scend  to  their  next  of  kin,  but  may  be  confirmed 
by  the  person  who,  at  the  time  of  confirmation,  is 
the  next  of  kin  to  the  first  deceased.  (2)     Special  gp^ciai  u. 
assignations,  though  neither  intimated,  nor  made  ngnatioiis 
public,  during  the  life  of  the  granter,  carry  to  the  ^  ^^ 
assignee  the  full  right  of  the  subjects  assigned,  not  be  am. 
without  confirmation;  (1690,  c.  26.)  Special  lega- 
cies are  really  assignations,  and  so  fall  under  this 
statute ;  (3)    {Jan.  1729,  Gordon.)     The  next  of  poMesMon 
km,  by  the  bare  possession  of  the  ipsa  corpora  of  of  more- 
moveables,  acquires  the  property  thereof  without  ^y^i^^* 
confirmation,  and  transmits  it  to  his  executors ;  (4)  oonSmuu 
(14.  Nov.  1744,  Macwhirier*.)  ^"^ 

*  Am  Kamet*  £lucidfttioii%  art  16. 


(1)  See  Dki.  ▼.  Exectiiort  a  10. 

(2)  But  this  is  altsred  by  the  4.   Oto.   IV.  c.  08.  §  I,  above 
mentioned. 

(3)  See  Did.  ▼.  Servke  and  Cor^firmaium,  $  4<.     (4<)  Ibid.  §  5. 
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IIL  9.  19.  19.  The  confirmation  of  any  one  subject  by  the 
Fu^  next  of  kin,  as  it  proves  his  right  of  blood,  has 
<?*"^™^  been,  by  our  later  decisions,  adjudged  to  carry  the 
next  of  whole  executry  out  of  the  testament  of  the  decea^ 
kin  tmn-  ^  ^Y^Q  what  was  omitted ;  and  to  transmit  all  to 

mits  the  '  ' 

wMfl.       his  own  executors ;  (I)  (2S.  Jcol  1746,  Eaoecutan  if 
Murray.)    The  confirmation  of  a  stranger,  who  is 
executor  nominated,  as  it  is  merely  a  trust  for  the 
next  of  kin,  has  the  effect  to  establish  the  right  of 
the  next  of  kin  to  the  subjects  confirmed,  in  the 
same  manner  as  if  himself  had  confirmed  them- 
^  ^^     An  executor  decerned,  who  is  not  willing  to  put 
to  pursue   himself  to  the  expense  of  confirming  doubtful  debts, 
oonflraia-   ™*y»  ®^®"  before  confirmation,  sue  the  debtors  of 
tton.  the  deceased,  if  he  gets  a  licence  from  the  Com- 

missary for  that  purpose :  But  such  licences  being 
intended  only  for  saving  expense,  where  there  is  a 
danger  of  getting  nothing,  are  granted,  exdudendo 
seiUentiam:  and  therefore,  if  die  executor  shall, 
before  confirmation,  take  decree  for  the  debt,  the 
decree  is  null.  Diligence  used  by  an  executor  up- 
on a  licence  falls,  if  he  should  die  before  confir- 
mation, since  the  licence  is  merely  a  personal  per- 
mission, which  dies  with  the  person  licensed ;  (2) 
(SO.  June  1705,  Jachson,) 
Eiecutort  ^'  Where  there  are  two  or  more  executors, 
bold  the  they  hold  the  oiBoe  pro  mdivigo,  or  as  one  person  : 
^uJ^vn^  All  of  them  must  therefore  concur  in  suing  the 
debtors  of  the  deceased  ;  (8.  March  1634,  L.  Lag) ; 
and  if  any  one  shall  refuse  to  concur,  he  may  be 
excluded  from  the  office,  at  the  suit  of  the  co-exe> 
cutors ;  but,  afler  a  debt  comes  to  be  established 


(1)  See  DkL  v.  Nmxfeti  m  Sm, 
(S)  See  as  to  licence  to  pursue, . 


pursue,  Dkt,  v.  Executor,  §  7. 
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in  their  person  by  decree^  each  executor  may,  by  UhJ^Vk 
himself,  sue  for  his  particuh&r  share  thereof;  and  AfUr  exe* 
the  debtor  may  safely  make  payment  to  him  of  ^2^**** 
such  share;   (17.  March  1680,  Seatple.)    Yet  adiTide». 
debtor  to  the  executry  ought  not  to  make  payment  ^^^ 
of  any  part  of  his  debt  to  an  exectitor^crediiorj  with-  "^""""^ 
out  concarrence  of  the  other  executors ;  because 
the  right  of  an  executor-creditor  depends  entirely 
on  the  lawfulness  of  his  debt,  which  the  co-exe- 
cutors have  an  interest  to  inquire  into,  before  pay- 


ment ;  (7.  Nov.  1788,  Jfi^Jts.)    As  all  the  co-execu-  Co^c 
tors  have  an  equal  right  in  debts  due  to  the  deoea-  ^]^^ 
sed,  they  are  liable  only  pro  rata  in  debts  due  by  pro  rauu 
him,  unless  tt  shall  appear,  that  he  who  is  sued 
has  by  himself  intermeddled  with  as  much  of  the 
executry-efifects  as  the  debt  sued  for  amounts  to ;  ( 1 ) 
(28.  July  1680,  Salman.) 

21.  Executry,  though  it  be  sometimes  said  to  Executon 
carry  a  certain  degree  of  representation  of  the  de-  JSiS,ie°lftra 
ceased,  is  properly  an  o£Bce :  Executors  therefore  vtm  »u 
are  not  subjected  to  the  debts  due  by  the  deceased, 
beyond  the  value  of  the  inventory ;  but,  at  the  same 
time,  they  are  liable  in  diligence  for  making  the  in- 
ventory efiectual  to  all  having  interest     A  decree  DUigencv 
and  registered  horning  is  held  to  be  sufficient  dili-  JJ^^JJ^, 
gence  against  debtors.     An  executor-creditor  who  ton. 
confirms  more  than  his  debt  amounts  to,  is  liable  in 
diligence  for  what  he  confirms :  ( See  Act.  5. 14.  Nov. 
1679.)    Executors  are  not  liable  in  interest,  even  £xecttt«n» 
upon  such  bonds  recovered  by  them  as  carried  in-  y^f  J^r 
terest  to  the  deceased,  (23.  Jan.  1747,  E.Eo8eberrys  interest. 
see  JPafe.  vol.  i.  177,)  because  their  office  obliges 
them  to  retain  the  sums  they  have  made  effectual, 


(I)  Sec  DieU  ▼.  SoSdumetfro  rata,  §  14. 
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1X1. 9.  SI.  in  order  to  a  distribution  thereof  among  all  having 
Executors,  interest.     And,  on  the  same  principle,  though  an 
r^^r     ^3Lecutor  should  put  out  the  executrynnoney,  after 
interest      it  is  in  his  .hands,  at  interest,  he  is  not  liable  in  in- 
"""^  terest ;  for  as  by  his  o£Bce  he  ought  to  have  retain- 
ed the  moneys,  he  lends  on  h^  own  risk,  and  con- 
sequently is  entitled  to  the  whole  profits ;  (1)  (Jtii^ 
1730,  Creditors  qf  Thomson.) 
Executors       22*  Since  executors  are  trustees  for  all  who  have 
•^  ?"'     interest  in  the  executry,  they  cannot,  even  after  the 
lumng  in.  debts  due  to  the  deceased  are  established  in  their 
terest.        q^j^  person,  assign  them  to  the  damage  of  those 
concerned ;  nor  can  the  effects  of  the  deceased  fidl 
under  the  executor's  escheat  farther  than  the  exe- 
cutor's proper  interest  reaches;  (2L  Dec.  1671,  Gor* 
^  don.)   On  the  same  ground,  the  creditors  of  the  de- 
ceased may  affect,  by  diligence,  not  only  the  origi- 
nal subjects  confirmed  in  the  testament,  but  even 
bonds  taken  payable  to  the  executor  himself,  if  they 
were  granted  as  the  value  of  executry-goods ;  and 
hence  also  an  executor  must  communicate,  to  all 
having  interest  in  the  executry,  the  benefit  of  the 
eases  got  in  transacting  the  debts  acquired  by  him 
after  confirmation,  from  which  period  he  became 
their  common  trustee;  (2)  (4.  June  174^7,  MacAenr 
zie.) 

Executors       ^^'  ^^  there  was  no  method  to  come  at  the 

may  pay     knowledge  of  all  the  personal  creditors  of  a  person 

^^^^    deceased,  executors  might  at  first  have  paid  prima 

venienHf  to  that  credit(Mr  who  first  obtained  a  sen- 

(1)  See  JXct  ▼.  AnnmbreiU  (dm  ly  ExKidon,)  The  doctnne 
in  tiie  t«xt  it  now  very  doubtflil»  and  it  would  ntfaer  q^iear  tliaL 
an  exeeutor  is  bound  to  account  for  all  the  interest  which  can  be 
made  upon  the  executry  funds :  See  L,  Montgomery  v.  Wmchope^ 
4k  June  1822. 

(2)  As  to  duties  of  executors,  see  Diet,  t*  Execuiory  §  S; 
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tence ;  but,  being  judicial  trustees,  they  could  not  ^^^*  ^-  ^ 
pay  any  debt  without  the  authority  of  a  sentence,  Executors 
except  those  called  privileged,  which  always  were,  ^j^^^ 
and  still  continue,  preferable  to  every  other  debt.  »<w<t. 
Under  that  name  are  comprehended,  medicines  pHTiieged 
famished  to  the  deceased  on  deathbed,  physician's  debts  maj 
fees  during  that  period,  funeral  charges,  which  in-  wkbout 
dude  whatever  is  necessary  jTor  the  decent  perfor-  sentence ; 
jnaoce  of  the  funeral ;  {Fac.  Cott.  57  *,  and  the  rent  •od  debto 
of  his  house,  and  his  servants'  wages,   for  the  ezwutor^ 
year  or  term  current  at  his  death  f.  (1)    The  exe-  himself; 
cutor  might,  by  our  former  law,  have  also  retain- 
ed the  executry-effects,-  for  the  payment  of  his  own 
debts,  {26.  Jan.  1628,  Adie,)  even  though  he  had 
obtained  no  warrant  from  the  commissary  to  retain. 
And  he  could  have  paid  the  debts  which  were  ac-  and  teita- 
knowledged  by  the  deceased  himself  in  his  testa-  ^^^ 
ment,  without  sentence,  ii^  before  payment,  he  was 
not  interpelled  by  another  creditor;  (31.  March 
1624,  L.  Curryhia.)^But  by  J^  S.  28.  Fd>.  1662, 
all  creditors,  who  either  obtain  themselves  confirm- 
ed, or  who  cite  the  executor  already  confirmed, 
within  six  months  after  their  debtor's  death,  are 
preferred,  paripassu^  with  those  who  have  done 
more  timely  diligence.     Since  which  act,  no  exe- 
cutor can  either  retain  for  his  own  debt^  or  pay  a 
testamentary  debt,  so  as  to  exclude  any  creditor, 
who  shall  use  diligence  within  the  six  months,  from 

•  Fac.  Coil  xu.  Sa 

f  Wages  due  to  farm -servants  of  a  bankrupt  tenant  are  declared 
priTilcged  by  ^.  8»  23,  Jan,  1770 ;  and  the  act  ezten4f  ^  fium- 
sanrants  hired  by  the  dayto  perform  harvest  work,  as  well  as  to  those 
hired  for  a  term ;  Fac  CoiL  zit  ISa 

(1)  See  Dice  v.  Privileged  <kbt,^Be\V 9  Qnmentarie^,  11.  168. 
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III.  9.  23.  the  benefit  of  the  pari  passu  preference ;  neither 
Partpauu  ctttt  a  decree  for  payment  of  debt  be  obtained,  in 
b^Mio?  ^^^  period,  against  an  executor ;  becanse^ till  that 
tedenint.  term  be  elapsed,  it  cannot  be  known  how  many 
""^"""'^  creditors  may  be  entitled  to  the  fund  in  his  hands. 
If  no  diligence  be  used  within  six  months,  the  exe>» 
cutor  may,  as  at  first,  retain  for  his  own  debt,  and 
Executor  P^y  ^^^  residue /TTtiNO  vemenHf  but  if,  before  ac» 
cannot  pay,  tual  payment  upon  a  decree,  another  creditor 
,ifin.  should  interpel  him  by  a  citation,  the  execntor 


^^nxBUed.    must  call  both  in  an  action  of  nraltiplepoindiDg, 

that  the  last  may  have  an  opportunity  of  objecting 

to  the  other's  ground  of  debt  or  diligence ;  ( 16*  Dee* 

1629,  White.)    And  he  can  make  no  payment  even 

on  decree,  without  bringing  in  to  the  field  the  tes* 

tamentary  creditors ;  because  he  is  interpelied  as  to 

these  by  the  testament,  which  is  his  own  title ;  (8. 

FHofity  of  March  1681,  2>t^)    In  ■  competition  between 

ta^^  diligences  usedlifter  the  six  months,  the  prefereDoe 

months      was  formerly  governed  by  the  priority  of  the  dta* 

jg^^  tions ;  ( JWy  1723,  Sir  Jit  Graff  *  )   But  by  the  lat^ 

ter  practice,  the  first  citation  founds  no  preference 

by  itself;  (15.  2%6. 1788^  Grttme.)    Such  creditors 

of  the  deceased  as  have  used  diligence  within  a  year 

after  their  debtor's  death  are  preferable  on  the 

Craditofa    iubject  of  his  testament  to  the  ci^itors  of  his  next 

^ul"^^  of  kin ;  but  after  that  period,  these  postponed  ere* 

ditors  have  access  to  it,  in  terms  of  the  act  1605^ 

c.  41.  (1) 

24.  £xecutors  who  wanted  to  be  discharged  of 
their  trust,  and  to  have  their  accounts  settled,  in- 

•  RoTorMd  in  Houie  of  Pttn,  Jlt6#tfMfi'f  Xepoffl%  otm  109. 
(1)  See  Diet.  v.  Execuior,  $  5.  6,  —  Cndiion  of  a  drfmieiy 

I 
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sistedi  by  the  old  practice,  for  decrees  of  exoiiem*^^^*  ^  ^ 
tion  before  the  commissaries,  wbich  contained  a  £zoii«n. 
particular  inTentbry  of  the  funds  belonging  to  the  ^J^^^Jow. 
deceased^  and  bow  they  were  ^plied;  {St.  III.  8.   ■■■"'"^■^■' 
§  75.)    But  this  action  is  now  disused ;  and  eze* 
ctttors,  when  they  are  s«ed  by  creditors  before  the 
judge  competent,  are  admitted  to  plead,  by  way  of 
exception,  that  the  inventory  is  exhausted  by  law- 
ful payments*     If  there  are  any  debts  due  to  the 
deceased,  which  the  executor  has  not  been  able  to 
recover  from  the  debtors,  he  will  be  exonered  as 
to  these,  by  producing  to  the  Court  decrees  and 
registered  homings,  and  by  granting  assignations 
thereof  to  the  creditors  on  the  executry,  according- 
to  their  several  preferences,  that  they  may  sue  for 
payment  in  their  own  names. 

25.  The  only  pasMve  title  in  moveables  is  vitious  FaiuTe  ti- 
intromission,  which  may  be  defined,  an  unwarrant*-  ous  intio-' 
able  intermeddling  with  the  moveable  estate  of  a  minion ; 
person  deceased,  without  the  order  of  law.     This  ^°>^. 
is  not  cmifined,  as  the  passive  titles  in  heritage  are,  strike ; 
to  the  persons  interested  in  the  succession,  Init 
strikes  against  all  intromitters ;  because  «ven  stran- 
gers, when  attending  on  dying  persons,  have'  fre- 
queot'  opportunities  of  intermeddling  with  move-> 
ables,  which  are  more  easily  abstracted  than  heri-' 
tage.     The  bare  intermeddling  infers  this  passive  <ram  what 
title,  though  the  thing  intermeddled  with  sbquld  ^J^, 
not  be  applied  to  any  use  by  the  intromitter ;  (89. 
,hme  1705,  AtckibaUL)    Where  an  executor  con-* 
firmed  intermeddles  with  more  than  he  has  con-'- 
firmed,  he  incurs  a  passive  title;  fraud  beings  in 
the  common  case,  presumed,  from  his  not  giving 
up  in  inventory  the  full  subjects  intermeddled  with ; 
(13.  Dee.  1709,  Dmmmomd.)    Vitious  intromission 
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lit.  9l  85.  is  pcesumedp  (bjr  AotS.9Sb  A&  IC&SO  >n  ^^^^  «P«r- 
PkwuiMd  cial  cafle  wliero  the.  rqM>sitone«.  of.  a  dyia^  porMW 
^i^^?**^  are  not  soiled  upt  m  soon  as  he  haconuM  inoa^ 
introduced  pahle.  oC'  s^n^  by  his>  Ofiaresti  reialioM ;  or,  if  he 
Mdmnt    ^^  ^^  ^  houaa  .not  his.  onien,  .tbejiiniiisti  be.  seal^by 
'^-"""""^  tfae.nia6teco£8uchbo|ise^a»d'tb0,k^Si(kliiirQved2tD« 
the  judgerordinary,  to.be  hep^  by  him  for  the  be* 
nefit  of  all  hayring  iutere^U  {l)> 
vitioiu  in.     ga,  The.passiKe^ljjUe  o£  vitigit^  intropuegioo  takes, 
^^^  no  plac^  1>  Wherfe  the .  anhject)  Jtotflwwed^jjgd  ^iA. 
where  the  y^^^  (fyiy  qq  pgrti  o£.  the  oMiatei  of  the  deceaoedf  or 
Mt^  de!  osased  to.  be  wofch.  bclforB  ihe>  introfnisBiom  4*  g* 
funct*s;     where  the  goods  of  one.^rho.died  at  the  hoiaa  are 
yj9ated<in.a  donatary ;  oc  wbem.these^isian  eaMou* 
toe  confirmed,:  For^  in  theMcaaeiH  the  iotremitter 
is  only  accountable  to  the;  dpnataiiyor'  executory 
whose  goods- th^^are  bythe.deelAiMor  or  confir- 
mation*   By  special. statute^  ( 160$i  c^  20^)^  the  owr 
firmatton  of  an  execntor<-creditoi^  because  it  iab^no 
more  than  a  ateptof  diliganc^  does  not  acneea  a. 
third  party  intermeddling  from  the  passive  taller 
unless,  he  claina  under  the  crediUNr  confimedi;  bat. 
thongh.heahooldderive  no  rightifnoiD  the  cceditoiv 
he  seema  to  be  aecnred.  by.  the  \mt  wwda  of  the  .a^ 
if  Us  intromission  has  been  with,  the  sp^oiflaul^ei^ 
^1^      confirmed^    2.  It.  is  exeladediby,  any  probable >ti<> 
^Ub    *     tlc^  or  by  any  circumslanae.  thati  takea  offi  the  j^er 
sumption  of  fraud ;  e».$u  by  ^jgm^ra):  di^^tio9  of 
moreablesi  though. that  ia  of  i^lfi  w,  ii^cpmp)^ 
rii^t  without  cQnfiri9ai;ion ;  ( U«  M^Mi^/Sh^Scotj, ; 
or  by  the  title  of  sale,  though,  the.  sulgect  sQldhad. 
truly  belonged  to  .the  decenae^,  and  not  torth.e  aeUr 
er;  orby  the.5m«U)Viiliiexifithediing.inteiffMd41<»d 

with;  (S2<  Jan*  17lSt  Starhr)'  In.cQQsi^uenm  o^ 

— -i — — ■ — ^^-^^-^^—     ■  — ■ —    -^   ■  - 

(])  See  Diet.  v.  Pamve  TiOsi  Bit.  IV.  §  1.  2.  a 
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this  rtrt^e,  n^essary  iiitrokiiissioii^  or  etutodM  cctum^  m*  ^  ^ 
by  tHe  #ife  or  chiitfren,  who  oiily  eontinne  the  p6^  Vitiorut  m:^ 
sesafibn' 6f  the' deieeftsi^,  in  dWcir  to  {ni^ei^V)^  Ws^^^SS*** 
good^  for  the  benefit  of  all  <ioncemedi  iuferr  xM6' 
passive  (Stle.  (1)* 

ST.  Hpon  the  same  ptin<*iple$  an  ititrotditter,'  by  vitioMty 
confirming  faimselF  ett^ntor,  arid'  thereby  MbjeiOt^  ^^|^ 
ing^  Kihi^lf  tb'  adcotint;  before' action  b^  bitmght'tion* 
agtf nst  hitil'  on '  the  passite  titlesr,'  purges^  di'  takes 
oflg  tNeVMo^y  of  hi^^riur  int^oniiaskm.(^)  And 
wfter^  the  int^dmietet  M^gm  idny  is"  intei-e^tied  iii  ifhe- 
su<5cei9ibn^  ^.  ^.  li^relidt'or  neitl^dfkin^  ki^ecMfAtu* 
matron,  at*  any  time  withiri^tfyfear  tt6tti  the  death  OJP 
iM^d^cMsed,  ^li  eitclndfe  th^  paS^^^'titlc^  ndtwith^* 
statidhig'a  pridr'  citation ;  (lSi2>^ilT<^;  jdrtim^^«f>ndii')> 
A^  tiili^-pa^Ve  title  Was  intended'of)iy  for  the^  srdeii^ ' 
ri^  of  creditors,  it  Cannot  tief  strednpon  \s^  leg*-' 
teeis ;  a!nd'  sititx  it  afisefii'  ^  (Midibi  iV  cariiiot^  be< 
pleadid-agiinst'the  heii^df  the'intrbm!ttfer.*(3^l  As»  vitiousin- 
in  delicts',  ariy  oneof  matoydeHnqneritirmaybe  sub^'  *«■<»»***?» 
jected  to  the  wHdle  punishment ;  sb'ahy  one'of'against 
many  intromitters  may  be  sued  in  solidum  for  the  •■**  ***^' 
pursuer's  debt,  without  calling  the  rest;  but  the  in- 
tromitter  who  pays  has-aii  action  of  relief  against 
the  others  for  their  share  of  it ;  for  as  all  the  penal- 
ties of  vitious^Mi'btMssion  'are^  intbodueed  solely  in 
favour  of  creditors,  he  must,  in  a  question  with 
third'  psnrties^.  be'doesldered  asba^vbigidiMfie  nti 
wroiig^  to  them ;  and  >more  espeeially  iir  a^  queatioilr 
with  ^bsbwhb 'Were*  his  fell0wrintrbmtiterk   Iif^be 

» 

immmitteirs  'ore''  siied '  jointl]^^  tbcjr.  aite  liable^  f  not 
profrdtasi^t  Hkkii  gbi^railnttomissimisyibair/ro'tn-' 


(1)  Seei>ie<.  ▼.  Amrw  TiOt,  VHk,  IV.  ^4. 

(2)  Drid.  %  6.  (3)  Ibid,  §  5. 
(4)  See  Dia.  ▼.  SdHdmm  Hpro  rata,  $  17. 
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4f6Q  MOVEABLE  SUCCEfiSION. 

III.  d.  SB.  28.  The  whole  of  a  debtor's  estate  is  subjected 
Motaai  re-  to  the  payment  of  his  debts ;  and,  therefore,  both 
lief  betwixt  (^^g  heirs  and  executors  are  liable  for  them  in  a 

the  heir 

and  ezecu-  questioH  with  creditors;  but  as  succession  is  by  law 
^'  divided  into  the  heritable  and  the  moTeable  estate, 

each  of  these  ought,  in  a  questipn  between  the  se- 
veral successors,  Co  bear  the  burdens  which  natural- 
ly aflfeot  it.  Action  of  relief  is  accordingly  given, 
(by  160S,  c.  76.),  to  the  heir  who  has  paid  a  move- 
^le  debt,  against  the  executor ;  and  though  the 
stflitute  enacts  nothing  concermag  a  relief  to  the 
executor  against-  the  heir  for  heritable  4ebts»  prac- 
tice has,  exparUaie  raHoms^  extended  it  to  that 
case ;  (7.  liarch  .1629,  Fahonar.)  This  relief  is  not 
cut  off  by  the  deceased's  having  disponed  either  his 
land  estate  or  his  moveables,  with  the  burden  of  his 
whole  debts ;  for  such  burden  is  not  to  be  construed 
as  an  alteration  of  the  1^^  succession,  but  merely 
as  a  farther  security  to  creditors,  (see  Fakn  h  185.  j^ 
unless  the  contrary  shall  be  presumed  from  the 
special  style  of  the  disposition.  (1) 


TIT.  X. 


OF  LAST  HEIRS  AND  BASTARDS.  ^ 


Where  Br  our  ancient  practice,  feudal  grants  taken  to 
Mr^tiie"^  the  vassal,  and  to  a  special  order  of  heirs,  without 
King  tuc-  settling  the  last  termination  upon  keir$  tokai9oeiDer^ 
returned  to  the  superior  upon  failure  of  the  special 
heirs  therdn  contained;  {Cr.  851.  $  11 ;  DbrL  and 
SieuHxrii  v.  LmUatim)  $  but  now  that  feus  ore  be-> 


(1)  See  Dia,  t.  Hnr  and  Executor,  $  t. 
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come  patrimonial  rights,  the  superior  is,  by  the  in*  10*1* 
general  opinion,  held  to  be  fully  divested  by  such  Where 
grant,  and  the  right  descends  to  the  vassal's  heirs  i,^^^ 
at  law.   And  even  where  a  vassal  dies,  without  lea-  King  roc- 
ving  any  heir  who  can  prove  the  remotest  propin-  - 

quity  to  him,  it  is  not  the  superior,  as  the  <Ad  law 
stood,  {B.  M.  L  2.  c.  55.  §  1.  8.),  but  the  King,  who 
succeeds  as  last  heir  both  in  the  heritable  and  move- 
able  estate  of  the  deceased,  in  consequence  of  the 
ml^  quod  Rutfttis  esi,  cedU  domino  BegL 

2.  If  the  lands,  to  which  the  kmg  succeeds,  be  King's 
holden  immediatdy  of  himself,.the  property  is  con*  "^e  the 
solidated  with  the  superiority,  as  if  resignation  had  ^^  ^^ 
been  made  in  the  Sovereign's  hands.    If  they  are  ' 

holden  of  a  subject,  the  King,  who  cannot  be  vas-  ^^/^ 
sal  to  his  own  subject,  names  a  donatary,  who,  to  iul:ject. 
complete  his  title,  must  obtain  decree  of  declarator, 
in  which  a  general  citiltion  against  all  and  sundry     . 
is  sufficient;  (SL  July  IW%^  Crawfio'd) ;  and  there- 
after he  is  presented  to  the  superior,  by  letters  of 
presentation  from  the  King  under  the  quarter- seal, 
in  which  the  superior  is  charged  to  enter  the  dona- 
tary to  the  lands,  with  all  the  rights  competent  to 
the  former  vassal.     The  whole  estate  of  the  decea- 
sed is,  in  this  case,  subjected  to  his  debts,  and  to 
the  widow's  legal  provisions,  {I.July  1629,  WaUace)\ 
and  may  therefore  be  affected,  either  by  the  adju- 
dication or  confirmation  of  creditors,  according  to 
the  nature  of  the  right*  But  in  the  carrying  on  of 
sttcdi  diligenoe,  the  officers  of  state,  and  the  dona- 
tary, must  be  cited  as  parties.     Neither  the  King 
nor.  his  dooatary  is  liable  beyond  the  value  of  the 
succession.  (1)    A  person  who  has  no  heir  to  sue- 

(1)  As  to  the  donatary^B  liability  for  debts,  see  DiU.  ▼.  BaUitrdi 

5  7. 


in.  40.^  Q^d  to  tiiip*  iC#fl^t^eBfrw,hfri>^lgpi».lfoft^^  ^ 
TbeJKiffg  t^pc^udApeofjt^^Kii»g,lf^p^  eMitl(4to##«- 
2^J5J^    ^49  5UQb4«9d,^t^ecj|;m»^€rpft^i^^ 

^^"'^.        $•  A  bastord  can  hAv^  no  ImbI  -heirs,  ^tp^^^ftft 

cannot  test  bi^  (iy  ()|e  ^thef ;  .#n.d  ^  t^^rd  bm  119  4^0liMi 

legitim*.    ^  ^^  IfiwM  wuei  a^  laat  b<^«  (9)    Ttiai^  lb« 

^"'  bastard,  as  .i^^fplttt^  {^pniMor  .of  Jib  o^W  ^sMr» 

cen  .^(jiiB(^§i^  x>f  bi«  tieriM^  in  fi^iM^lkj  BnA  of 

bif  ^pyi^les  by  ^py  dned  ifi<flr  tfftMf»  (t(L  «Ai|r 

1799,  £ipuv,)  yet  he  i^  diA^H  pr  ^dl^M^Mta- 

%99iy  f|rp9»  beqwirtbing  by  t«9lMMMit»'WJlhout  lofcf 

t^$  of  l^itimalJ<iH»  from  tlie  &Hre»eign;  (18b  iAm 

uni^  tb^y  IP'ISf  Pqim^Jlf  ^^i^f^ifM^^)    If  tbe  bflitard  has 

a^r^uT.    ^^^^^^  pbildrep,  bfs  may  te^  witbmt  Mch  Jfi^enp 

^4  nam^  (;i«t«tri$  actd  0|ir^lw  to    Ua    kaae; 

(A.  M<9r^  IPfi^  Mmf),i  far»  inmoh  ca^iw  die  King 

c;ap  bfll^  ¥^  u«i»v8tf  to  0bj«Pt»  tba  b^ftard^a  chU- 

Effecu  of  ^r^n  i]|f  ing  hk  lav^ful  bf^im.  (8)    Letten  of  fagcti* 

i^t^^    m^tipq,  lea  tb^ir  qkuw»  b«  e»f»»  af  strong,  caaoei 

tion.        ^AbM  ^«  ba^^d  tp  aupfite^  te  bis  natuaal  &thaii» 

(p  ^  eiiplusioii  of  UwfWl  bef rs ;  for  Ae  king  cm»- 

pot,  by  wy  prfirpgativei  «iit  off  tibe  piiivat^  right 

of  (bird  partif  ^.     Bpt  b«  may,  Igr  a  ipeeial  isleaiae 

jn  letters  of  leg^timOfUao,  vanQiinee  his  rigbtiiCaidie 

.  bastard's  ^yhcfi/^mWi  fatting  U$  dasoendaou,  'm  hr 

vpHr  of  him  who  ^roMld  btt^  been  the  bastaad's 

})^ir  had  he  been  boirn  in  lawful  marniiige^ 


^^ 


(1)  It  «m  io  teidai  in  the  IsiB  caM4ir  Am!  T.  lOdbwi^  t. 

(2)  See  Z>uf.  v.  U&imuM  Httns, 

(3)  Sec  Diet,  t.  BaMard,  $  1.  6. 
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SQch  Tenonciation  eneroaclMes  tripon  no  right  icom-  ^^^]^  ^ 
patent  CO  any  third  party ;  <  1 )  ( Ar.  ColL  2.  19.)       Imp^ 
.  4.  The  legal  rigfafts  of  ^uccessioiH  being  fobfadcd  °^^ 
in  ^baiiriage^  oah  be  ciaim^  dnly  by  those  who  are 
bom  in  la^iFftil  marrlltge ;  the  issa^  therefor^  oT 
an  unlawitil  marriAge^  are  incapable  of  suceessioii. 
Marrii^  entered  into^  after  ditoree  for  adultery, 
beefreen  the  persons  gufl^,  is  dedared  anhurfal^ 
aad  their  issue  iaeapable  of  succeeding,  by  IMO^ 
e.  80*   A  ba^taid  is  not  ouly  excluded^  1.  From  his  SMtutU 
AA^t^i  suocedkiSbn^  because  Ikw  knows  ho  fatheir  ^?^* 
who  is  not  marked  out  by  matriagei  and^  2;  Fmm  wuctimum. 
all  heritable  sncetesion^  wheth^  by  the  father  or 
mbtber;  because  he  caAik>t  be  pronounced  lawful 
koir  by  the  inquest,  in  teroks  of  the  brief;  but^  al- 
to, is.  From  the  mot^bie  Kiicbession  of  his  mb*- 
tbeh* ;  fat  though  the  khoth^r  be  ksown,  the  bas- 
tard itt  not  her  lawful  cbild,  and  legitimai^y  is  imt- 
lAied  in  idl  soeces^ion  deferred  by  law ;  ihd  if  a 
bastard  might  be  decerned  executor  a^  hext  of  kih 
to  his  mother,  he  would,  by  consequence,  be  enti- 
tled to  an  eqtial  sbare  6(  her  moveable  succession, 
with  any  of  her  lawful  children.  A  bastard,  though  but  not  of 
he  cannot  succeed  jure  sangmniSf  may  succeed  by  ^^^JJ^JUL 
destination,  where  he  is  specially  called  to  the  sue-  ^ion. 
eeirioii  by  an  eAtHil  cAr  testament 

5.  Certaih  pei^son^,  though  born  in  laWfal  mar-  Areezcom- 
riage,  are  declared  incapable  of  succession  by  sta-  ^^^^^  in. 
tute.     The  director  of  the  chancery  was)  by  1609,  cmpM*  of 
c.  4,  prohibited  to  issue  precepts  on  retour,  in  fa-  *" 
▼our  of  persons  excommunicated ;  and  subject  su- 
periors were  lefl  at  liberty  to  refuse  brieves,  and 
precepts  of  cftire  conttatj  in  their  favour;  but  these 


(1)  Ste  as  to  ktten  of  kgitinMition,  Diet  ▼.  Sa$tardy  i  9. 
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III.  10.  5.  penalties  are  now  taken  off  by  1600,  c.  28.    Aliens 
AUenTcao-sre,  frooi  their  allegiance  to  a  foreign  prince)  in- 
^^tJr^     capable  of  succeeding  in  feudal  rights,  without  m^ 
^dal"       turali2ation ;  (1)  {Falc.  2.  06;  see  1668)  c  66.  66; 
ngbt".        1669,  c.  7.)    That  part  of  these  statutes,  which 
supposes  them  also  incapable  of  moveable  succes- 
sion, though  it  obtains  at  this  day  in  some  other 
countries,  is  not  in  force  with  us.     Children  bom 
in  a  foreign  state,  whose  fathers  were  natural  bom 
subjects,  and  not  attainted,  are  dedared  natural 
bora  subjects,  by  4*.  Geo.  II.  c.  21.  (2)     Persons 
nor  Pft^     educated  in,  or  professing  the  Popish  religion,  if 
pu^-  they  shall  neglect,  upon  their  attaining  the  age  of 

fifteen,  to  renounce  its  doctrines  by  signed  deda* 
ration,  cannot  succeed  in  heritage,  but  must  give 
place  to  the  next  Protestant  heir,  who  will  hold 
the  estate  irredeemably,  if  the  Popish  heir  does 
not,  within  ten  years  after  incurring  the  irritancy, 
sign  the  formula  prescribed  by  the  statute ;  (8) 
(1708,  c.  S».) 

•  By  Mat  3^  Geo,  III.  c.  4A,  (2.  June  179d»)  Pi^ists  in  ScoU 
land  may  get  firee  of  their  disabilities,  on  taking  a  certain  form  of 
oath  of  abjuration  and  declaration. 

'  (1)  Sec  DmL  ▼.  Foreigner,  §  1. 

(2)  A  penon  bom  in  Amcrioa,  wkila  thst  country  was  auljaet 
to  Great  Britain,  and  domiciled  there,  is  not  held  an  alitn,  but  a 
subject  of  Great  Britain  residing  in  a  foreign  country ;  Stmcari  ▼. 
Homst  18.  May  1798. 

(3)  See  Diet,  ▼.  Papiei. 
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TIT.  I. 


OF  ACTIONS. 


IV.  1.  1. 


Hitherto  of  persons  and  rights^  the  two  first  ob* 
jects  of  law ;  actions  are  its  third  object,  whereby 
persons  make  their  rights  effectual.  An  action 
may  be  defined,  A  demand  regularly  made  and  in- 
sMedinj  before  the  judge  competent^  for  the  attaining 
or  recooering  of  a  right;  and  it  suffers  several  divi- 
sions, according  to  the  different  natures  of  the 
rights  pursued  upon. 

2.  Actions  are  either  real  or  personal,  A  real  „^  and 
action  is  that  which  arises  from  a  right  in  the  tking  p«non«i 
kself^  and  which  therefore  may  be  directed  against 
all  possessors  of  that  thing.  Thus  an  action  for 
the  recovery,  even  of  a  moveable  subject,  when 
founded  on  Skjus  in  re,  is,  in  the  proper  accepta- 
tion, real ;  but  real  actions  are,  in  vulgar  speech, 
confined  to  such  as  are  directed  against  heritable 
subjects.  A  personal  action  is  founded  only  on  an 
obligation  undertaken  for  the  performance  of  some 
foct,  or  the  delivery  of  some  subject ;  and  there* 
fore  can  be  carried  on  against  no  other  than  the 
person  obliged,  or  his  heirs.  Both  rights  are  in- 
cluded in  an  infeftment  of  annualrent,  which  con* 
tains  not  only  a  personal  obligation  on  the  granter 
to  pay,  but  a  right  of  hypothec  in  the  subject  it^ 
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IV.  I.  2.    self;  and  therefore  the  creditor  can  either  sue  the 
Actions,     granter  or  his  representatives,  in  a  personal  ac- 
"^  *°^     tion ;  or  he  may,  for  his  pajnaent,  insist  in  a  real 
'^-""''''^  action  of  poinding  the  ground,  against  the  posses- 
sors of  the  subject  afiected,  though  they  should  not 
represent  the  granter;  (II.  8.  §  15.) 
Poinding        3,  Poinding  ^1^6  ^ottnii^  thougfa  it  be  properly 
ground,      ^  diligence  or  an  executioki^  is  generally  considered 
by  lawyers  as  a  species  of  real  action ;  and  is  so 
called,  to  distinguish  it  from  personal  poinding, 
which  is  founded  merely  on  an  obligation  to  pay. 
Every  dfhUuni  fvaidi^  whether  l^ai  or  convention- 
to  whom     ^l^  is  n  foundation  &r  this  action.     It  is  therefix« 
coufiMieii    ^Q|Qp^^^||.(  f.^  ^^j  annualrenter,  for  the  interest  due 

upon  his  right ;  to  a  supertoTy  fdr  his  feo^dutibs^  or 

for  bis  noA«eiitry  doties  befdre  cilAtioo  ill  a  dcok^ 

rator,  according  to  the  distinction  laid  down,  (II.  6b 

§19.};  asd»  in  general,  lo  all  creditors  in  debts 

Against     which  make  a  real  burden  on  lands*     As  it  pro^- 

whatffoods  ceeds  on  a  real  right,  it  may  be  directed  against  all 

«a?  goods  that  can  be  foutid  on  the.  lands  burckned, 

even  though  the  original  debtor  shbuld  be  divesttid 

of  tJie  property  in  favour  of  a  singular  sacoeosdr. 

But,  1.  Goods  brought  upon  the  ground  by  stran* 

gers  are  not  subject  to  this  dilfgenoe ;  (6.  FA.  \W^ 

OMtL)    2*  Even  the  goods  of-  a  teAMit  damioc  be 

poinded  for  more  than  his  term's  rent,  by  1400^ 

e*  87 ;  t.  e.  aa  practice  hits  dZipisined  it,  far  more 

than  the  tenant  was  deftwim  owitig  to  his  oiiMat  of 

past  rents,  at  tlse  time  of  poinding ;  (4«  F^  1474, 

Lady  PitfiMOa.) 

Who  are        4«  In  a  poinding  of  the  groiind^  ilot  d»ly  riie  no- 

caUed  in     |g^g}  possessors  must  be  ched^  but  the  pvo|»rietor 

of  the  ground^  wfco  has  an  obvious  iiiteresi  in  the 

issue  of  the  cause.    Where  therefore  the  action  is 
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brpH^  «g«mt  b^ds  thai;  i^m  granled  in  wadset,    rv.  1. 4u 
tb^  vA^a^lMr  niOiBt  1^  cU^  ii4aio  is  nsally  the  pr<H  FoMfag 
prieti^r,  «94  not  tk^  V^Vi^rs^r,  wbo  b A¥  the  bare  right  1,)^ 
of  f^depiptipn-    The  defenders  in  this  acinm  ar«  who  we 
w4^  parti«%  pot  4a  debt^s  tp  itb^  pursuer,  but  as  ^i^  ^° 
proprietors  or  possessors  of  the  lands  affected ;  be<»   "■■■■'■^■" 
c^VWP  ths  prp«e$p^  being  fiwod^d  pn  a  real  right, 
affecis  ib§  )9iMJ«  themsQlv^.    A  decree,  thensfpre,  eatmcs  or 
when  it  j#  qfhs»  obtained  vp^n  it,  operotes  agauial  V^^^  *^ 
all  ^ing^lar  suc<?^8spr6  in  the  lands,  without  any  tbogtomid. 
n^w  «fmt«9« ;  (96^  *hi9W  1692,  4dQmpH) :  Wbeve- 
^^  in  ppr^Qn^l  paiwling,  the  goods  ere  not  poind* 
ed,  as  b^il^g  pa  th^  grpi^nd  pf  my  special  hmds, 
but  9^  th^  gPPds  pf  the  purs^uer's  debtor;  and 
tbii^fprfs  tb^  w^rriMU  ^naot  extend  agftiost  the 
goods  pf  4ny  ptber  tbse  the  debtpr.  ( \ ) 

k.  A^tiQi^  ^€^  eithev  i^rdinary  or  reicissory.  Ail  Actions 
splions  4re,  in  the  sense  of  this  diYision,  ordiaairy)  SJaJS.. 
wbiflb  ere  not  re^oissory.    JS^saiswry  actions  art  lory. 
dividsd,  1.  IntP  aqtioBs  of  fprppsr  fttprobalMo.   2. 
Actions  of  reduotiopHfoprobation*     SL  Actions  of 
wp)p  reduction,    Pk^oper  ioifirobations,  which  sm 
brought  for  declaring  writings  fclse  or  forged,  are 
trealied  of  faelaw ;  (IV.  4.  §  34.  si  se?.)    Bedutamk-  R«duc 
imfnbatkmiBWi  action,  whereby  a  person  wbo  may  ^^|j^Jg 
be  hurt  m  affscted  by  a  wpiting^  insists  for  produ* 
oing  or  exhibitiqg  it  in  court,  in  order  to  bavv  it  set 
i^de^  pr  i^  effect  ascertained,  under  the  certifica> 
iMNSy  that  the  writing,  ifnot  produced,  shall  be  de* 
dared  (alie  and  forged.    This  oertifioatian  is  a  flo*  Certifiat. 
tion  of  lawv  introditccd  that  the  productkn  «f  wri^-  ^^' 
4ing8  nay  be  the  moreeffeetiiBliy  forced  i  an4  lbera<- 
fore  it  ofMrmtes  only  in  fiitxKir  of  the  pursuer;  so 
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(i)  See  Diet,  t.  Poinding  of  the  ground^ — Ross's  Lfrtures,  II. 
31& 


tion. 
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IV.  1. 5.  that  the  writing,  though  declared  bite,  continues 
in  Aill  strength  in  all  questions  with  third  parties. 
Because  the  summons,  in  this  action,  proceeds  on 
alleged  grounds  of  falsehood,  his  Majesty's  Advo- 
cate, who  is  the  public  prosecutor  of  crimes,  must 
concur  in  it 
Reduction      ^*  T^is  action  may  be  founded,  either  upon  a 
may  be      real  interest,  or  a  personal.    A  proprietor  of  lands 
dttola  a  ^^  ^  ^^^  interest  to  reduce  all  deeds  afiecting  his 
red  inte-    estate.     And  though  a  pursuer's  interest,  in  conse- 
^^  ,        quence  of  his  property,  appears  to  be  equally  strong, 
whether  the  deeds  in  question  flow  from  his  author 
or  not ;  yet  by  our  practice  hitherto,  no  writings 
can  be  called  for  in  thb  process  but  those  whidi 
have  been  granted  by  persons  with  whom  the  pur- 
suer connects  a  title ;  [SL  IV.  20.  $  14 ;  F.  16.  Dee. 
1709,  L.  IfmeroaHU*)     By  our  older  forms,  one 
whose  right  to  lands  was  merely  personal,  could  not 
call  for  seisin  of  these  lands,  in  order  to  reduction ; 
but  now  he  may,  if  they  be  granted  by  his  author ; 
{24,.Jan.nS9,KeiA.)    Where  the  writings  called 
for  were  not  granted  to  the  defender  himself  but 
conveyed  to  him  under  singular  titles,  the  pursuer 
was  formerly  obliged  to  cite  the  defender's  authors, 
who  were  liable  to  their  disponee  in  warrandice ; 
but  to  prevent  unnecessary  delays,  defenders  are, 
by  the  present  pracdce,  obliged  to  cite  their  own 
authors;  (AetS.  16.  Feb*  1723.)     A  reduction^im- 
or  a  per.    probation  is  founded  on  a  personal  interest,  wben 
'^*^'        one  insists  for  certification  against  deeds  granted 
by  himself  or  by  any  of  his  ancestors  whom  he  re* 
presents  by  service ;  but  this  is  not  competoit  to 
an  apparent  heir,  because  he  can  have  no  interest 
till  he  be  served. 
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7.  As  the  certification  in  this  process  draws  after  IV.  l.  7. 
it  so  heavy  cimseqoences,  three  sucoessiTe  terms  Tenu  as- 
were,  by  the  former  custom,  assigned  to  the  de-  p^J^J** 
fenders  for  production,  which  are  reduced  to  two^  turn. 

by  1672,  c.  16.  $  25,  concerning  the  Sestian.    After 
the  second  term  is  elapsed,  intimation  must  be  made 
judicially  to  the  defender,  tQ  satisfy  the  production 
within  ten  days;  and,  till  these  are  expired^  no 
certification  can  be  pronoonced;  (1)  {JdS.  1.  Jew* 
1709.)     Certification  cannot  pass  against  deeds  Cancwti. 
recorded  in  the  books  of  Session,  if  the  defender  ^^^ 
shall,  before  the  second  term,  offer  a  oondescen-^  gainst 
dence  of  the  dates  o£  their  registration,  they  being  ^j^^SSa 
considered  as  already  in  the  hands  of  the  clerk  of  ctinfoimr 
court ;  and  even  thereafter,  an  extract  of  a  deed  so 
recorded  will  stop  certification  against  the  original, 
unless  falsehood  be  objected;  in  which  case  the 
original  must  be  brought  from  the  record  to  the 
court*     Extracts  of  charters  from  the  chancery 
cannot  stop  certification;  for  as  no  charters  are 
recorded  there  afier  sealing,  that  record  proves  not 
the  existence  of  a  sealed  charter  *.     No  extract 
from  an  inferior  court  is  a  bar  to  certification ;  the 
principal  writing  must  be  laid  before  the  Court  of 
Session  on  a  proper  warrant.  (2) 

8.  In  an  action  of  simple  reduction,  the  certifi-*  Simple  ra^ 
cation  is  only  temporary,  declaring  the  writings  ^"^^^>^- ; 
called  for  null  until  they  be  produced ;  so  that  they 
recover  their  full  force  afler  production,  even  a* 

•  The  late  A,  S,  11.  Feh,  1806,  (referred  to,  supra,  p.  183,} 
seems  to  have  prorided  a  remedy  for  this. 


(1)  By  the  50,  Oeo.  III.  c  112.  $  9^  it  is  enacted,  that,  "  in 
*'  actions  of  improbadon,  acts  for  first  and  second  terms  shall  be  dis- 
**  continued/' 

(2)  See  Did.  t.  ImprobatUm, 
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IV.  1.  s.  gtimt  the  iMHtsuer  kkofeeli^;  for  which*  rMikto,  that 
gimpi^re-  piwsefts  »'  ROW  seldom'  used.  Beetmtft  its^*  tifeittfi-' 
^"*^°^;...  cation  is  net  so  se^ei^  as  in  yedtietf ew-im»rettatioB. 
tbttfo  is-butonetevm  flag! j^^U>  the  diefericfoi*  for 
.  pTodiicing^tiied6ed^eaHtH}iftiry 
Grounds  9&  The  moati  iisuaI  gmutidfl  ^  iS0i(lfidt»bni^ 
of reduc    ingi,  91^^  tjj^  wai]t!o0die>reqiMifie  deteMiiiliie^  (III. 

2;  $  St)^Jor'difltthegVMiOeF(we8  itiitiotv  (L7«$'l^)> 
OP  iiiterdtoted;  (L  7t  f  84.) ;  m  h^bftit^^  (If.  lli 
$  %)\  opithaeh^  signed  the  deiAio»HdeMl>Aed,x(ltI.- 
8;  $46i)^)  e«  wviSfdompeiled  o#  frighttededlill^e(»^it'^ 
or  wee  eineemv^nt^d;  dt*  tftat^  hie^grttntM  it^iti  jm^^- 
jodiceof  UiS'IawAi()<5DediCbi^  (1) 
RedeMioa      10;  In  reduotioni^'OaJth^'he(ad:o<^  foyt^;  or  ftii»'« 
SfeLr?'!^  ^ ^'«^' "** ciwjUiflveBtibiij  the^Qi^^r iftdsf  liltel 
drcum.      the  parcieolar  cfroumstane^^om  'WHich  his  alle^ 
Ten  on      ^^^  ia  to>  be  proved  v  a»d,  thbtfgh'iM^affyotfedF 
them'  should^  be*  relMfttit^  or  silffilrf^nt'  by  itself, 
they  mey,  wHenjoitiect^tbgether;  be'^fHtienttot^ 
duee  tile' A«d.   Where;  thereforti  thW'e  istJie  Ifcait 
appearance  of  relevttiiey,  the  court  is  in  use,  before' 
answer^  {ii  e.  before  protioimetAg-  atiy  iMtistlbMtor 
upon  tbeJrelfe?«rtcy^o<fcthe  drwmst*»«-s'KbdlM;)' 
to  allow  a  ooDJuttefpt^b^  tb  bbtfr  pHtHes;  ASi6  th^ 
not  com-    manner  of  granting  tHs'  de«dC     RfedictioH  is*  not' 
P«^|^    coaftpeteat  upon  every  d^ti^e  cf  (brce  6f  ftar ;  it 
greeof  *^'   mtM  be^'sodi  as'woirfd^sbaA^'ainMih  ofcoHsmnry 
f<M«6  or    •  and  resolutioBi     Nfeither  is  ^  it'  cbtitpeM^  <rti '  tJkt 
fesr  wllich  aride»  fitetn » ttie  jifet  -  aottfcrtty  of-  h^^ 
bands  or  parents  over  their  wives  or  child  ren,  (t  21 . 
22.  (fe  ri^.  ntqftj  /  nor  of  ip^^trateswover  those  Kub- 
jected  to  theiRj  ft.-  8.- J  It  jwdz  nutz  caxatt) ;  nor  up- 
on the  fear  arising  ffbtn  the  regular  execution  of 


(1)  Sm  Z>iet  ▼. 
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lawAiL  diligence  bji  oaption^  provided  the  dcedfc  ^»  >•  10; 
gMBtQd.  under  tliat  fear*  relate  to  tlie  gimuMl  of  BtJwtfpu- 
debt  oontaiaed  in  the  diligenee ;  {29.  Jan.  1667,  ^^H'lH!^ 
MairJ  ;  but  \i  they-  hw^  b»  ralattim  tQ-  that  debt,  gnntvNi' 
thej  are  reducible  ai?  mcCtf;  (1)  (Pri  Fak.  4.)         p^a^ 

1 1.  WlM*fr  a^  pepson-  aS  a  weak  or  &cile  tenpev  """'""""""' 
eaceovte^a'deed  in  itself  irradonal^  the  most  slender 
cirouMlJUfieeS'of fraod)  onthe part ef  the. reeeber^ 

will  be  laid  hold  of,  to  set  it  aside«  But  without 
seme  such  oircumstance^  the  deed  most  stand  \  ft>r, 
let  a  person  be  ever  so  subject  to  imposition,  iPhe 
is  BOt  ftitoous  or  legally  interdicted^  his'  deeds  are 
elBwtnal,  nnless.they  have  been  drawn  IVombim  by 
nnfiur  praetioes^  Yet,  where  the  deed  itself  disco* 
Ters  oppression^  or  a,  catciitng  an  undne  adyan- 
tsge  from  the  necessities-of  our  neighbour,  dole  is 
said  tnesse  m  re,  and*  so^  requires  my  extrinsic  proof. 
Thus,  a  bond'taken  froman  heir  for  quadruple  the  ' 

sum  lent,  though  ^peeytiAh  only  in  the  event  that  he- 
should' succeed 'to  his  ancestor^  was  redticed^  ex^ 
oept  as  to  the  principal  sum  really  advanced,  and 
its  interest;  (9^)  (I9..Jttfty'1766)  Abenrcnrinf.) 

12.  The  reduction  of  alienations  hurtfhl  to  cre^  Reduction 
ditors  i&  fdunded  upon  tbeaot  I#81i  c.  18^  which  ""i^n^^ 
webttvskborrowed'from  the- Roman  law-;  (L  hetgeq*  pint  pot 
qua  mfruM:  cpeii)    By-  the  first  p«t  ^  this  sta-  ®^  *«  ■«*• 
tute^  air  alienations  granted '^  alter*  contracting  of 
lawful  debtS)  infkvour  of  oonjtinet  orconfident  per« 

SOBS,  witliout  true,  just,  and  necessary  causes,  and 
without  a  just  pritereally  paidy  aredtehrred-niilh 
One  is  deemed  a  prior  creditor,  whose  growld  of  Who  an 
debt  existed  before  the  right  grants  by  the  debtor,  ^?>»«^ 

*  •       , .  ■  ■  i  ■  diton; 

(1)  See  DieL  w.  Vii  tt  AUtuM^^Fraud. 
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IV.  1.  12. 

Conjunct 
or  coniU 
dcntper^ 
soni. 


Gratui- 
tous deeds 
arersdu- 


if  the 
granter 
wMinaol- 
▼ent. 

FroTisions 
to  children 
are  gratui- 
tous: 


but  not 
settle- 
ments to 


On  whom 
does  the 
proof  lie. 


tliough  the  written  voucher  of  the  debt  shoold  bear 
a  date  posterior  to  it;  (21.  Jan.  1669,  Cred.  qfl^- 
lock ;  21.  Juiy  1669»  Street)  Persobs  are  account- 
ed cdnjuiict,  whose  relation  to  the  granter  is  so  near 
as  to  bar  them  from  judging  in  his  cause ;  (8.  FA^ 
17 12,  Lord  Elibank,)  Confident  persons  are  those 
who  appear  to  be  in  the  granter's  confidence^  by 
being  employed  in  his  afiairs^  or  about  his  person ; 
as  a  doer,  steward,  or  domestic  servant 

13.  Though,  by  the  letter  of  this  a^t,  the  rigfit 
to  be  reduced,  roust  be  granted,  both  without  a  price 
paid,  and  in  favour  of  a  conjunct  or  confident  per- 
son ;  yet,  by  practice,  gratuitous  rights,  even  where 
they  are  granted  to  strangers,  are  subject  to  reduc* 
tion.     But  rights,  though  gratuitous,  are  not  re- 
ducible, if  the  granter  had,  at  the  date  thereoi,  a 
sufficient  fund  for  the  payment  of  his  creditors; 
{DirL  287 ;  IL  9.)     Provisi^ons  to  children  are,  in 
the  judgment  of  law,  gratuitous ;  so  that  their  ef- 
fect, in  a  question  with  creditors,  depends  on  the 
solvency  of  the  granter.    But  settlements  to  wivest 
either  in  marriage-contracts,  (1&  Nao.  1729,  0«* 
diiars  qf  Thoir^)  or  even  after  marriage,  are  one- 
rous, in  so  far  as  they  are .  rational ;  and  conse- 
quently are  not  reducible,  even  though  the  granter 
was  insolvent;  (11.  Jan.  1738,  .Sokrtson ;  17.  Feb^ 
1728»  Sir  IL  Mademie.)    This  rule  holds  also  in 
rational  tochers  contracted  to  husbands;  {Forb.  MS. 
22.  Jan.  1714,  LochharL)   But  it  muft,  in  all  cases,, 
be  qualified  with  this  limitation,  tfthe  ifuolvettcy  qf 
Ae  gnpiier  loeu  not  pMidy  kwion ;  for  if  it  was, 
fraud  is  prasuined  in  the  r^ceiyer  of  the  right,  bjr 
contracting  with  the  bankrupt;  (23.  Nov.  1680, 
Wood.) 
14.  The  creditor  who  objects  to  the  deed  must, 

by  the  words  of  the  act,  prove  that  it  was  gratui- 

1 
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tousy  either  by  the  oath  or  writing  of  the  receiver ;  IV.  l.  i-k 
but,  as  the  statute  is  now  explained,  the  receiver.  On  whom 
if  he  be  a  conjunct  or  confident  person,  must  as-  p^^^ 

tract  or  support  the  onerous  cause  of  his  right,  not  '■'■ ' 

merely  by  his  own  oath,  but  by  some  circumstan* 
ces  or  adminicles;  {\5.Dec.  161 1,  Duff.)  If  there  is 
no  real  ground  of  suspicion,  the  slightest  admini*^ 
desmll  serve ;  {K.  105.)  Where  a  right  is  granted 
to  a  stranger,  the  narrative  of  it,  expressing  an  one* 
rotts  cause,  is  sufitcient  jier  m  to  secure  it  against 
reduction;  (1)  (22.  June  1680,  Trotter.) 

15.  By  a  second  branch  of  this  statute,  all  vo^  Second 
luntary  payments  or  rights  made  by  a  bankrupt  to  JjJ^^^  **^ 
one  creditor,  to  disa{^oint  the  more  timeous  dili- 
gence  of  another,  are  reducible  at  the  instance  of 

that  creditor  who  has  used  the  prior  diligence. 
Grants  made  by  the  debtor,  in  consideration  of 
sums  instantly  advanced  by  the  grantee,  are  not  se- 
curities given  to  creditors,  and  so  fall  not  under  the 
sanction  of  the  statute ;  e,g.fi  sale  of  lands ;  (8.  Feb^ 
1681,  NeUsoMf)  or  a  bond  of  borrowed  money ;  (28. 
June  1665,  ManteiA.)     A  creditor,  though  his  di-  What  is 
ligenoe  be  but  begun  by  citation,  may  insist  in  a  ^r  am- 
redaction  of  all  posterior  voluntary  rights  granted  gence. 
to  his  prejudice ;  {Hare.  639;  F.  9.  January  1696, 
Brawn) ;  but  the  creditor  who  neglects  to  complete 
his  b^un  diligence  within  a  reasonable  time,  is  not 
entitled  to  reduce  any  right  granted  by  the  debtor 
after  the  time  that  the  diligence  is  considered  as 
abandoned ;  (2)  (9.  July  1709,  Drummond.) 

16.  A  prohibited  alienation,  when  conveyed  by 
the  receiver  to  another  who  is  not  privy  to  the  fraud, 

(1)  See  as  to  the  first  branch  of  the  act  1621,  Diet,  ▼.  JBanknqttt 
DiT.  L^Bell's  CmmenUmn^  II.  189. 

(2)  See  as  to  the  second  branch  of  the  act  1681,  Dkt.  ▼.  B<mk^ 
rvpi,  DiT.  Ill 6en*s  Commeniaries,  II.  205. 
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IV.  ].  16.  subsists  by  the  statute  in  the  person  of  the  bmui^fide 

Beduction  purchaser.     Where  the  conjunction  or  confidence 

^nmst  iin-  between  the  granter  and  receiver  cannot  be  pcr- 

guiar  wc.  ceivedy  either  from  the  tenor  of  the  rigjht,  or  from 

!!!!!!"'„.■    the  conveyance  of  it  to  the  purchaser,  the  purcfaa* 

ser  is  not  presumed  to  have  been  partaker  of  the 

fraud ;  (9.  Jan.  1730,  JUofi.)    This  statute  declares 

all  alienations  made  contrary  thereto  to  be  null,  ei- 

Nullity,      ^^^^  ^y  ^^y  ^^  action  or  exception :  But  in  prac- 

wbeii  re-     tice,  it  is  only  in  the  case  of  moveable  rights,  that 

^oeption.^  the  nullity  is  receivable  by  exception ;  ( 16.  Jime 

1671,  Bower);  it  must  be  declared  by  reduction 

where  the  right  is  heritable ;  (22.  My  1664^  JL 

Lour.) 

^    .  17.  By  act  1606,  c.  &,  all  alienations  by  a  bank- 

upon  the     rupt,  within  sixty  days  before  his  bankruptcy,-  to 

act  1696.    ^jjjg  creditor  in  preference  to  another,  are  redoci- 

ble,  at  the  instance  even  of  such  co-creditors  as  bad 

not  used  the  least  step  of  diligence.     A  bankrupt 

is  there  described  by  the  following  characters ;  di> 

ligence  used  against  him  by  horning  and  caption  * ; 

and  insolvency,  joined  either  with  imprisonment, 

retiring  to  the  sanctuary,  absconding,  or  forcibly 

defending  himself  from  diligence  f .   It  is  suflksient 

•  See  Fac.  Coll.  xi.  197. 

f  By  Si,  23.  Gto.  III.  c.  16;  30.  Geo.  lit.  c  5;  and  33.  Geo. 
III.  c.  74;  and  54.  Geo.  HI.  c.  137,  this  act  1696  is  extended  to 
peraons  out  of  Scotland,  &c.  This  laat  atatute  dedwea,  Ifaat  where 
a  debtor  is  out  of  Scotland,  or  not  liahlfi  to  be  impriaoned  by  Taaioii 
of  priyilege  or  personal  protection,  a  charge  of  homing  executed 
against  him,  together  with  either  an  arrestment  of  any  of  his  effects 
not  looted  or  discharged  within  fifteen  days,  or  a  poinding  execu- 
ted of  any  of  his  moTeables,  or  a  decree  of  adjudication  of  tmj  pot 
of  his  estate  for  payment  or  security  of  debt,  shall,  when  joined  wtdi 
iliaolTency,  be  sufficient  proof  of  notorious  bankruptcy,  from  the 
date  of  last  step  of  such  diligence.  Bankruptcy  is  also  inferred  by 
this  statute  fhmi  the  first  deliverance  on  a  petition  for  sequestration. 
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that  a  caption  is  raised  against  the  debtor,  though  ^^' J-  ^'^* 
it  be  not  executed,  provided  he  has  retired  to  shun  Reduction 
it;  (24.  Feb.  17S7,  Lord  KUkerran.)    It  is  provided,  a^60& 

that  all  heritable  bonds  or  rights  on  which  seisin 

may  fdlow,  shall  be  reckoned,  in  a  question  with 
the  granter's  other  creditors  upon  this  act,  to  be  of 
the  date  of  the  seisin  following  thereon;  (I)  and  it 
hasbeen  variously  decided,  whether  heritable  bonds, 
granted  in  security  of  debts  presently  contracted, 
fall  under  this  branch  of  the  statute ;  but  by  the  last 
deci^n,  Fak,  ii.  189,  the  act  was  found  to  relate 
only  to  securities  for  former  debts,  and  not  to  nova 
Mriia  *.  (2) 

18.  Rights  granted  by  a  debtor  in  trust  for  his  '^■^. 
creditors,  though  they  should  contain  no  partial  nducibie* 
dausCff  preferring  any  one  creditor  before  the  rest, 
were  formerly  set  aside  at  the  suit  of  those  creditors 
who  did  not  accede  to  them  ;  because  the  right  of 
creditors  to  affect  their  debtor's  estate  by  diligence 
ought  not  to  be  restrained  by  a  deed  of  the  debtor, 
imposing  a  trustee  on  them  without  their  consent; 
(12.  My  1730,  Snee) :  But  now  they  are  sust^med, 
if  the  debtor  be  not  bankrupt  in  the  precise  terms 

*  Hus  statute  is  found  to  extend  to  deeds  granted  by  a  Scotch 
bankropt,  executed  in  England.     See  Fac.  CoH  ii.  Ko.  1 16. 

See  St  38.  Geo.  III.  c.  74^  and  5i.  Gto,  III.  c.  137,  autho- 
lisiDg  heritable  lecuritieB  for  cash-accoiinti,  notwithstanding  this 
act*  This  had  formerly  been  considered  as  incompetent ;  Fac,  CoU. 
iz.  14.  and  88. 

(1)  By  54k  Gm.  IIL  c.  137.  $  12.  and  13»  it  is  enacted,  that  in 
transferences,  or  other  rights  which  require  seisin  to  their,  comple- 
tion, they  shall  in  future  be  held  to  be  of  the  daCe  of  the  regiatraHou 
of  the  atitinf  and  in  all  other  cases  of  the  date  of  the  iniimation,  de- 
livery,  or  other  ad  rtqtasitefbr  conqMng  the  same, 

(2)  See  Bkt.  v.  Bankrupt,  Div.  111.— BeU's  Cammentariett 
II.  245. 

2g2 


468  ACTIONS, 

IV.  I.  IS.  t)f  the  statute  1696;  (1)  (13.  Nov.  1744,  Snodg/ra&s; 
Aetioiw,     Fak.  i.  179.) 

*UJj^        19.  Actions  are,  both  by  the  Roman  law  and 
ria,  or  pe-  ours,  diyided  into  rei  perseciOoria,  and  pmuiu, 

^ By  the  first,  the  pursuer  insists  barely  to  recdver 

what  pairimaMo  ^fus  dbuij  the  subject  thai  is  his, 
or  the  debt  that  is  due  to  him ;  and  this  includes 
the  damage  sustained  by  the  pursuer,  dammtm  H 
wkrene  ;  for  one  is  as  truly  a  suflbrer  in  his  patri- 
monial interest  by  that  damage,  as  by  the  loss  of 
the  subject  itself.  In  penal  actions,  which  always 
arise  ex  deUetOf  something  is  also  demanded  by 
way  of  penalty. 
Action  of  20.  Actions  of  spuUzief  geeiia%  and  mtnuumf 
*p^  ••  ^j,^  penal.  An  action  of  spuUtie  is  competent  to 
one  dispossessed  of  a  moveable  subject  violently, 
or  without  order  of  law,  agdnstthe  person  dispos- 
sessing ;  not  cmly  for  being  restored  to  the  posses- 
sion of  the  subject,  if  extant,  or  for  the  value,  if  it 
be  destroyed,  but  also  for  the  violent  profits  (as  to 
which  see  II.  6.  §  24.),  in  case  the  action  be  brought 
within  three  years  firom  the  spoliation.  Tlie  pur- 
suer need  prove  no  more  than  that  he  was  in  the 
lawful  possession :  Nay,  though  the  defender  should 
ofier  to  prove  himself  proprietor,  it  is  no  good  de- 
fence ;  for  he  oug^t  not  Jus  sibi  dicere.  But  it  is  a 
relevant  defence  that  the  defender  had  a  probable 
title  for  what  he  did,-  for  quUibei  Utuhta  excusat  a 
^poUOi  or  that  he  made  voluntary  restitution,  de 
rsoM^  of  the  goods  sp^iilzied,  cum  mmU  comuu  (2) 
Ejection  and  intrusion  are,  in  heritable  subjects, 
what  spuilzie  is  in  movq^bles.    The  difference  be- 


(1)  See  DkL  v.  Bmikrupt,  DIt.  IV Bda'«  Commdarm,  II. 

560. 

(S)  See  DicU  v.  SpftOtie. 
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twean  the  two  first  is,  that  in  ^^edkm  violence  is  ^^*  l-  ^* 
uacdy  whereas  the  tnimder  enters  into  the  void  £;jQctaon 
posaeasion,  wkhoiit  either  a  title  from  the  proprie*-  ^  ^^^^' 


8ion. 


tor,  «r  the  warrant  of  a  judge.  The  actions  ari* 
sii^  firom  all  the  three  are  of  the  same  general  na* 
tnre.  (1) 

21.  The  action  of  contravention  of  law-borrows  Contra. 
is  also  penaL  It  proceeds  on  letters  of  law-bor-  1.^.^^-^ 
rows  (from  for^A»  a  cautioner,)  which  contain  a  n>ws; 
warrant  to  charge  the  party  complained  upon,  that 
be  may  give  security  not  to  hurt  the  complainer 
in  his  person,  family,  or  estate;  (14S9,  c.  129; 
IfiSl,  c»  117  *.)  These  letters  do  not  require  the 
pcenoHS  eitatiod  of  the  party  con^lained  upon, 
because  the  caution  which  the  law  requires  is  only 
far  doing  what  is  every  man's  duty ;  but,  before 
the  letters  are  executed  against  him,  the  complain* 
er  must  make  oath,  that  he  dreads  bodily  harm 
from  him  f-  The  penalty  of  contravention  is  as-  *^  p«»ity. 
cectttAod  to  a  special  sum,  according  to  the  offend- 
er's quality^  the  half  to  be  applied  to  the  fisk,  and 
the  half  to  the  complainer  ;  (1593,  c.  166) ;  which 
may  be  demanded  though  the  person  complamed 
upon  akould  not  have  given  caution,  in  obedience 
to  the  letters ;  (1597,  o.  269.)  Contravention  is  not 
incurred  by  the  uttering  of  rq>roachful  words, 
wliere  they  are  not  accompanied,  either  with  acts 
of  violenGe,  or  at  least  a  real  injury ;  and  as  the 
action  is  penal,  it  is  elided  by  any  probable  ground 
of  excuse.  (2) 

•   See  A.  S.  21.  Jan   1595. 

f   Vtde  Fac.  Coa.  vii.  27;  xi.  108. 

(1)  See  Diet,  v.  EjecHonf^^Intrusion, 

(2)  Sec  Ihct.  V.  Law-horrows,      ^ 
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IV.  i,  22. 

Penftl  aC' 
tioDs  not 
transmis- 
sible a- 
gainst 
heirs. 

Exception 
t9  this  rule. 


Actions 
petitory ; 


possesioryi 


22.  Penalties  are  the  consequences  of  delict,  or 
transgression ;  and  as  no  heir  onght  to  be  account* 
able  for  the  delict  of  his  ancestor,  farther  than  the 
injured  person  has  really  suffered  by  it,  penal  ac- 
tions die  with  the  delinquent,  and  are  not  trans- 
missible against  heirs.  Yet  the  action,  if  it  has 
been  commenced,  and  litiscontested  in  the  delin- 
quent's lifetime,  may  be  continued  against  the  heir, 
though  the  delinquent  should  die  during  the  de- 
pendence, ( 1 )  (as  to  which  see  $  40.)  Some  actions 
are  ret  persecuioruB  on  the  part  of  the  pursuer, 
when  he  insists  for  simple  restitution,  which  yet 
may  be  penal  in  respect  of  the  defender,  e.  g.  the 
action  on  the  passive  title  of.  vitious  intromiasion, 
by  which  the  pursuer  frequently  recovers  the  whole 
debt  due  to  him  by  the  deceased,  though  it  should 
exceed  the  value  of  the  goods  intermeddled  with  by 
the  defenders. 

23.  The  most  celebrated  division  of  actions  in 
our  law,  is  into  petitory^  poasessaryj  and  dfdbro- 
tary.  Petitory  actions  are  those,  where  something 
is  demanded  from  the  defender,  in  consequence  of 
a  right  of  property,  or  of  credit,  in  the  pursuer : 
Thus,  actions  for  restiiutianqfnuweablesj  actions  of 
poinding^  of  ^rthcomingf  and  indeed  all  personal 
actions  upon  ooniraM,  or  gucui'^omiraoUf  are  peti- 
tory. Possessory  actions  are  those  which  are  found- 
ed, ^ther  upon  possession  abme^  as  spuilzies,  or  up- 
on possession  joined  vrith  anoOi/er  titles  as  reroovings ; 
(II.  6.  $  23.) ;  and  they  are  competent,  either  for 
getting  into  possession,  for  holding  it,  or  for  reco-^ 
vering  it ;  analogous  to  the  interdicts  of  the  Ro- 
man law,  quorum  bonorum^  uH  possidetis,  and  unde 


(I)  See  Did,  ▼.  Ptrmmd  and  TVoiMiRtiftMr. 


molesta- 
tion. 
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.«>»•     The  nature  and  privileges  of  possession  have  iv.  1. 23. 
been  already  explained,  (II.  1.  $  12.  et  geq.)  Action  of 

24.  An  action  ofmolestaiion  is  a  possessory  action 
cQm4)etent  to  the  proprietor  of  a  land-estate,  against 
those  who  disturb  his  possession.  It  is  chiefly  used 
in  questions  of  conunontyi    or    of  controverted 
marches.  Where  it  is  pursued  before  the  Session^ 
the  judges  are,  (by  1587,  c.  42.  ratifying  an  act  of 
sederunt,)  ordained  to  remit  the  cause  to  the  she*- 
rifFof  the  county  where  the  lands  lie ;  who  is  em- 
powered to  take  cognition  of  the  marches,  and  to 
put  the  facts  contained  in  the  libel  and  defences  to 
the  knowledge  of  an  inquest,  consisting  of  persons 
dwelling  in  the  parish,  most  of  them  landed  men  : 
But  this  is  now  seldom  practised;  for  the  court  or- 
dinarily allow  a  proof  to  be  brought  before  them- 
selves, and  give  judgment  thereupon.     Where  a 
declarator  of  property  is  conjoined  with  a  process 
of  molestation,  the  Session  alone  is  competent  to 
the  action.     Actions  on  brieves  of  peratabulation,  Brief  of 
(1579,  c  79.),  have  the  same  tendency  with  rooles-r  P«|;«n>>u- 
tationsy  viz,  the  settling  of  marches  between  con«- 
terminous  lands.  The  difference  coipmonly  stated 
between  the  two  is,  that  tlie  first  sort  is  founded 
solely  on  a  right  of  property,  and  so  is  petitory ; 
whereas,  in  molestations,  the  pursuer  founds  also 
on  his  possession. 

25.  The  action  of  mails  and  duties  is  sometimes  Action  of 
petitory,  and  sometimes  possessory.  In  either  case,  "".'*  *"** 
it  is  directed  against  the  tenants  and  natural  pos- 
sessors of  land  estates,  for  payment  to  the  pursuer 
of  the  rents  remaining  due  by  them  for  past  crops, 
and  of  the  full  rent  for  the  future.  It  is  compe-* 
tent,  not  only  to  a  proprietor  whose  right  is  per- 
fected by  seisin,  but  to  a  simple  disponee ;  for  a 
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IV.  1.  25.  disposition  of  lands  includes  a  right  to  the  mails 
Actum  of  and  duties ;  and  consequently  to  an  adjodger ;  for 
duties.       A"  adjudication  is  a  judicial  disposition*    In  the  pe- 
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titory  action,  the  pursuer,  since  he  founds  umh 

Petitory.        .   ,  .  .1^1  . 

ngbt,  not  possession,  must  make  the  propnetx)r, 
from  whom  the  tenants  derive  their  right,  party  to 
the  suit ;  and  he  must  support  his  claim  by  titles  of 
property  or  diligences,  preferable  to  those  in  the 
Possessory.  P^rson  of  his  Competitor.  In  the  possessory,  the 
pursuer  who  libels  that  he,  his  ancestors,  or  authors, 
have  been  seven  years  in  possession,  and  that  there- 
fore he  has  the  benefit  of  a  possessory  judgment^ 
need  produce  no  other  title  than  a  seisin,  which  is 
a  title  sufficient  to  make  the  possession  of  heritage 
lawful ;  and  it  is  enough  if  he  calls  the  natonil 
possessors,  though  he  should  neglect  the  proprie- 
A  posses-  tor;  {St.  IV.  82.  $  14.  etseq.)  A  possessory jndg- 
•ofy  judg-  ment  founded  on  seven  years'  possession,  in  con- 
sequence either  of  a  seisin  or  a  tack,  has  this  effect, 
that  though  one  should  claim  under  a  title  prefe- 
rable to  that  of  the  possessor,  he  cannot  compete 
with  him  in  the  possession,  till,  in  a  formal  process 
of  reduction,  he  shall  obtain  the  possessor's  title  to 
be  declared  void ;  (1)  (St  IV.  26.  8.) 
Deciarato-  26.  A  iUdorotory  action  is  that,  in  which  some 
ry  acuons;  ,.igjj|.  jg  craved  to  be  declared  in  favour  of  the  pur^ 
suer,  but  nothing  sought  to  be  pah)  or  performed 
by  the  defender ;  such  as  declarators  of  marriage, 
of  irritancy,  of  expiry  of  the  legale  reversion,  ac- 
tions competent  to  superiors  or  their  donataMes'fin* 
declaring  casualties  mcurred  by  vassals,  tec.  Un- 
der this  class  may  be  also  comprehended  resc^sory 
actions,  which,  without  any  personal  conclusion 


(1)  Sec  Diet.  V.  Possessory  Judgment, 
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against  the  defender,  tend  simply  to  set  aside  the  '^'J-  ^• 
rights  or  writings   libelled  ;   in   consequence   of  l>«clMftto-  * 
which,  a  contrary  right  or  immanity  arises  to  the   .....^--^^m  ' 
pursuer.     Declarators  of  property  are  now  seldom 
used ;  because  rights  affecting  property  are  mdre 
eflfectually  forced  into  the  field  by  the  action  of  re- 
duction-improbation,  which  has  always  a  declara- 
tory conclusion  subjoined  to  it.   Decrees  upon  ao-  **^  p"^ 
tions  that  are  properly  declaratory  confer  no  new 
right ;  they  only  declare  what  was  the  pursuer's 
right  before,  and  so  have  a  retrospect  to  the  pe- 
riod at  which  that  right  first  commenced,  as  in  de- 
clarators of  liferent-escheat ;  (II.  5.  §  S3.) ;  but  thb 
character  is  not  applicable  to  most  of  our  declara- 
tory decrees.     Declarators,  because  they  have  no 
personal  conclusion  against  the  defender,  may  be 
pursued  againsit  an  apparent  heir,  without  a  previous 
diarge  given  him  to  enter  to  his  ancestor,  unless 
^ere  special  circumstances  require  a  charge. 

2t.  An  action  for  proving  the  tenor,  whereby  a  ProTing 
writing,  which  is  destroyed  or  amissing,  is  endea-  ^^  ^^^' 
voured  to  be  revived,  is  in  eflfect  d^laratory.     In 
obligations  that  are  extinguishable  barely  by  the 
debtor's  retiring  or  cancelling  them,  the  pursuer, 
before  a  proof  of  dye  tenor  is  admitted,  must  con- 
descend on  such  a  casus  amissicnisy  or  accident  by  Camm  «- 
whidh  the  writing  was  destroyed,  as  shows  it  was 
lost  when  in  tiie  creditor's  possession ;  otherwise 
bonds  that  have  been  cancelled  by  the  debtor  on 
payment,  might  be  reared  up,  as  still  subsisting 
against  him.  (1)  Btit  in  writings  which  require  con- 
trary deeds  to  extinguish  their  effect,  as  assigna- 
tions, dispositions,  charters,  &c.  it  is  sufiicient  to 

(I)  Fnc,  CoU,  xl  2U. 
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IV.  1.  27.  libel  that  they  were  lost,  and  how,  even  casufartui' 

AdmiL    to;  (St,  IV.  32.  3.  4.) 

writi^,  ^^*  Regularly  no  deed  can  be  revived  by  this  ac- 

— ^,.^  ^iQQ  without  some  adminicle  in  writing,  u  e.  with* 
out  some  collateral  deed,  referring  to  that  which  is 
libelled ;  for  no  written  obligation  oug^it  to  be  rai- 
sed up  barely  on  the  testimony  of  witnesses :  YeC, 
where  one's  whole  writings  have  been  destroyed  by 
fire,  or  in  other  such  special  cases  which  call  for  an 
extraordinary  remedy,  a  proof  of  the  tenor  may  be 
admitted  without  any  such  adminicle;  {SL  Urid,)  If 
these  adminicles  afford  sufficient  conviction,  that 
the  deed  libelled  did^  once  exist,  the  tenor  is  ad- 
mitted to  be  proved  by  witnesses,  who  must  de- 
pose, eit];ier  that  they  were  present  at  signing  the 
deed,  or  that  they  afterwards  saw  it  duly  subscri- 
sometimes  bed.     Where  the  relative  writings  contain  all  the 

suffiaent    substantial  clauses  of  that  which  is  lost,  the  tenor  is 

per  M.  ... 

sometimes  sustained  without  witnesses;  {F,  26*  June 
1712,  Ingles*)  In  a  writing  which  is  libelled  to  have 
contained  uncommon  clauses,  all  these  must  ap- 
pear by  the  adminicles,  otherwise  aright  m^ht  be 
again  brought  to  life,  of  a  quite  different  nature 
from  that  which  was  lost. 
C»  ^  29.  The  tenor  of  all^  writings,  both  voluntary 
writings  be  ftud  judicial,  may  be  proved  by  this  action ;  even 
proved  ?  decrees  of  apprising,  which  of  all  others  require  the 
greatest  nicety  of  form ;  {Dirl.  283.)  By  act  ]579| 
c.  94,  the  tenor  of  letters  of  horning  and  execution 
thereof,  which  have  not  been  judicially  produced, 
cannot  be  proved  by  witnesses ;  but  this  statute  does 
not  seem  to  extend  to  the  case  of  hornings,  support- 
ed by  written  adminicles.  Actions  of  proving  the 
tenor  are,  on  account  of  their  importance,  appro- 
priated to  the  Court  of  Session ;  and,  by  the  old 
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forai)  the  testimony  of  the  witnesses  could  not  be  l^*  ^*  ^* 
received,  bttt  in  the  presence  of  all  the  judges.  (1)  Mnldpl*. 

90.  The  action  of  double  or  multiple  poinding  ^°'^' 
may  be  also  reckoned  declaratory.     It  is  compe- 
tent to  a  debtor,  who  is  distressed^  or  threatened 
with  distress,  by  two  or  more  persons  claiming 
right  to  the  debt,  and  who  therefore  brings  the  se- 
veral claimants  into  the  field,  in  order  to  the  de* 
bating'and  settling  their  several  preferences,  that  so 
he  may  pay  securely  to  him  whose  right  shall  be 
found  preferable.     This  action  is  daily  pursued  by 
an  arrestee,  in  the  case  of  several  arrestments  used 
in  his  hands  for  the  same  debt,  or  by  tenants,  in 
the  case  of  several  adjudgers,  all  of  whom  claim 
right  to  the  same  rents.     In  these  competitions,  nuy.b* 
any  of  the  competitors  may  bring  an  action  of  mul-  [^^'^^.^^ 
tiplqjoinding  in  name  of  the  tenants,  or  other  debt-  intereBt, 
ors,  without  their  consent,  or  even  though  they  ^^^^^ 
should  disclaim  the  process ;  since  the  law  has  in-  claim. 
troduced  it  as  the  proper  remedy  for  getting  such 
competitions  determined.     And  while  the  subject 
in  controversy  continues  m  medioy  any  third  per- 
son who  conceives  he  has  right  to  it,  may,  though 
he  should  not  be  cited  as  a  defender,  produce  bis 
titles,  as  if  he  were  an  original  party  to  the  suit, 
and  will  be  admitted  for  his  interest  in  the  compe- 
tition. (2) 

SI.  Certain  actions  may  be  called  accessory^  be-  Accenorj 
cause  they  are  merely  preparatory  or  subservient  to  ^^^ 
other  actions.     Thus,  exhibitions  ad  ikliberandumy  tions. 
(UI.  8b  §  27,)  are  intended  only  to  pave  the  way 
fi>r  future  processes.     Where  a  party  to  a  suit  was 

I  I  !■■■■■ ■  I    I     H 

(1)  SeeDieL  ▼.  TVnor. 

(2)  See  Diet*  v.  MMpkpoMin^* 
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Incident 
diligence. 


Transfe. 
ratite. 


Transfe- 
rence ac- 
tivi  now 
unneces- 
sary. 


to  prove  a  point  by  writings  which  were  in  the 
hands  of  a  third  person,  a  sqMirate  action  was,  by 
our  ancient  forms,  necessary  for  forcing  the  exhi- 
bition thereof;  {St  IV.  4L  $  4.  5.) ;  but  this  is  now 
done  summarily,  by  incident  diligence  granted  by 
warrant  of  the  court,  against  the  havers  or  posses- 
sors of  these  writix^rs,  for  exhibiting  them.  The 
persons  cited  in  this  diligence  must  either  produce 
the  writings  called  for,  or  dqpbse  that  they  neither 
have  them,  nor  had  them  since  the  citation,  nor 
have  fraudulently  put  them  out  of  their  custody  to 
elude  a  future  citation,  nor  suspect  by  whom  they 
were  taken  away,  nor  idiere  they  now  are;  (1) 
(See  Ad  8.  22.  Feb.  1688.) 

82.  An  adion  of  iiiansference  is  also  of  tin  sort, 
whereby  an  action,  during  the  pendency  of  which 
the  pursuer  or  defender  happens  to  die,  is  crvred 
to  be  transferred  from  the  deceased  to  his  represen- 
tative, in  the  same  condition  in  which  it  ^tood  for- 
merly. If  it  be  the  pursuer  who  is  dead,  it  was 
called  a  tranfleference  acHve ;  if  the  defender,  it  is  a 
transference  pauive*  Upon  the  puraser^s  death, 
hb  heir  may  now,  by  IMS,  c.  16,  insist  in  the 
cause  against  the  defender,  without  a  transference 
admfey  upon  producing  eidier  a  relour  or  a  confirm- 
ed testament,  according  as  the  subject  is  heritable 
or  moveable.  But  transferences  passive  continue 
by  that  act  on  the  former  footing ;  it  being  reason- 
idale,  upon  the  death  of  a  defender,  to  give  previous 
notice  to  his  heir,  before  he  be  obliged  to  defend 
in  a  process,  of  wbidi  perhaps  he  knew  nothing 
before.  Transferences  being  but  incidental  to 
other  actions,  can  be  pronounced  by  that  inferior 


(1)  Si'e  as  to  incident  diligence,  Diet,  v.  Procest,  §  8(i^£i4t- 
hitioH, 
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judge  alone,  before  whom  the  principal  cause  de-iv.  i.  32. 
pended ;  but  wliere  the  r^resentatives  of  the  de*  y^^ 
eeaaed  live  in  another  territory,  it  is  the  supreme  j"<^es  can 
court  which  must  transfer ;  {Goifbrd^  9.  Jan.  1674, 


***Mm>mmwmm«w« 


Denkolm  *.)  By  the  above-dted  sUtute  1693,  ob* 
Ugattkms  may  now  be  registered  summarily  after 
the  creditor's  death ;  which  before  was  not  admit* 
ted,  without  a  separate  process  of  registrati<Hi,  to 
which  the  g^ranter  was  necessarily  to  be  made  a 
party.(l) 

88.  A  process  of  wahaimg  is  likewise  accessory.  Wakening. 
An  action  is  said  to  sleep,  when  it  lies  oyer,  not  in- 
sisted in  for  a  year,  in  which  case  its  efiect  is  sus- 
pended f ;  but  even  th^i  it  may,  at  any  time  with- 
in the  years  of  prescription,  be  revived  or  wakened 
by  a  summons,  in  which  the  pursuer  recites  the 
lart  step  of  the  process,  and  concludes  that  it  may 
be  again  carried  on  as  if  it  had  not  been  disconti- 
nued* An  action  that  stands  upon  any  of  the  In- 
ner-Hoose  roDs  cannot  sleep  % ;  nor  an  action  in 
which  decree  is  pronounced,  because  it  has  got  its 
fiiU  GCHBpletion :  Consequently,  the  decree  may  be 
extracted  after  the  year,  without  the  necessity  of  a 
wakening.  (8) 

84h  An  action  of  iroMunqft  falls  under  the  same  Tnn. 
dass.     It  is  competent  to  those  who  have  a  partial  >u™p^ 
interest  in  writings  that  are  not  in  their  own  custo- 

^  Where  the  representatites  reside  out  of  the  kingdom,  not  on- 
ly the  transferencey  but  the  principal  action,  must  proceed  before 
the  Searion,  to  -which  it  must  be  removed  by  advocation ;  Fae,  CoB, 

Ilea 

t  When  there  ia  a  plurality  of  defenders,  the  action  may  sleep 
9B  to  some  of  them,  though  it  has  been  kept  alive,  by  insisting  H- 
gunst  the  others ;  Did.  iL  p,  202. 

f  See  il.  5.  6.  Nov.  1S89. 

(1)  See  Did.  v.  Trmfferetice. 

(2)  See  Did.  v.  Proceu,  §  14. 
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IV.  1.  34.  dy,  against  the  possessors  thereof,  for  exhibiting 
Transumpt  them,  that  they  may  be  transumed  for  their  be^ 
jnr*S!  ^^**  Though  the  ordinary  title  in  this  process  be 
▼ing  inte-   an  obligation  by  the  defender,  to  grant  transumpts 
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to  the  pursuer,  it  is  sufficient  if  the  pursuer  can 
shew  that  he  has  an  interest  in  the  writings ;  but, 
in  this  case,  he  must  transume  them  on  his  own 
charges.  Actions  of  transumpt  may  be  pursued  be* 
fore  any  judge-ordinary «    After  the  writings  to  be 
transumed  are  exhibited,  full  duplicates  are  made 
out,  collated,  and  signed,  by  one  of  the  clerks 
of  court,  which  are  called  transumpts^  and  are  as 
effectual  as  an  extract  from  the  register,  jbo  that 
they  cannot  be  defeated  but  by  improbation ;  iq 
which  case,  the  u^er  of  the  trananmpt  must  either 
produce  the  principal  writings  themselves  upon  a 
diligence,  or  otherwise  suffer  certification  to  pass 
against  them.  (1)     Advocations,  (I.  2.  $  SO,)  and 
suspensions,  (IV.  S.  §  6,)  are  not  so  properly  ac- 
cessory actions,  as  judicial  steps  that  give  a  new 
Summon-  form  to  the  action  to  which  they  relate.     Sum- 
^^^^_    mouses  pravento  terminOf  which  were  used  for 
mino ;        shortening  the  days  of  appearance  assigned  in  sas» 
pensions  or  advocations,  are  now  quite  in  disuse ; 
for,  by  the  present  practice,  a  fixed  rule  is  obser- 
ved with  respect  to  these  days :  and  no  suspension 
or  advocation  passes  upon  long  days,  as  the  cus« 
tom  was  formerly. 
Actions         35.  Actions  proceeded  anciently  upon  brieves  is- 
^1^?^*^  suing  from  the  chancery,  directed  to  the  justiciary 
on  bricres ;  or  judge-ordinary,  who  tried  the  matter  by  a  jury, 
upon  whose  verdict  judgment  was  pronounced. 
And  to  this  day,  we  retain  certain  brieves,  as  of 
inquest,  terce,  idiotry,  tutory,  perambulation,  and 

(1)  See  Dkt  ▼.  Tranntn^. 
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perhaps  two  or  tliree  Others.'  But  summonses  were,  I  v.  1.35. 
immediately  upon  the  institution  of  the  College  of  Actions 
Justice,  introduced  into  our  law  in  the  place  of  °^  P^cr- 
brieres*    A  summons,  when  i^lied  to  actions  pur-  summon, 
sued  before  the  session,  is  a  writ  in  the  Kinir's  name,  "^ 
issuing  from  his  signet,  upon  the  pursuer's  com- 
plaint, authorising  messengers  to  cite  the  drfender 
to  appear  before  the  court,  and  make  his  defences. 
Formerly,  when  a  summons  passed  the  Signet,  it  summon- 
ccmtained  Utde  more  than  the  pursuer's  name^  and  ^^  mutt 
the  date  of  signeting.     Before  citing  the  defender  bei^T   ' 
upon  it,  his  name  and  the  days  of  appearance 
were  filled  up  in  the  blank ;  but  the  libel  or  decla^ 
ration,  setting  forth  the  ground  of  action,  needed 
not  to  have  been  engrossed  in  it  till  it  was  called  in 
court     By  Ad  S.  16.  Feb.  1723,  which  was  biit 
temporary,  the  libel  was.ordained  to  be  filled  up  in 
summonses  before  execution,  with  certain  excep* 
tions  therein  contained ;  and  this  act  is  made  per- 
petual by  a  posterior  one ;  (1)  (19.  Feb.  1742.) 

86.  The  days  indulged  by  law  to  a  defender,  be-  inducue 
tween  his  citation  and  appearance,  to  prepare  for  ^^^^ 
his  defence,  are  called  indncuB  legaks.     If  he  is 
within  the  kingdom,  twenty-one  and  six  days,  for 
the  first  and  second  diets  of  appearance,  must  be 
allowed  him  for  that  purpose ;  (2)  and,  if  out  of  it, 
sixty  and  fifteen.    Defenders  residing  in  Orkney 
or  Zetland  must  be  cited  on  forty  days ;  1685,  c.  43. 
la  certain  summonses  which  are  privileged  the  in-  PriTiieged 
ducuB  are  shortened.     Spuilzies  and  ejections  pro- 


summons. 


(1)  Sm  Did.  ▼.  Proem,  §  1. 

(2)  By  the  50.  Geo.  III.  c.  112,  §  27,  it  is  enacted,  that  •*  in 
*'  actions  at  present  requiring  two  diets  of  appearance  against  par- 
"  tics  within  Scotlandi  there  shall  be  only  one  diet  of  appearance 
"  upon  an  mduekt  of  twenty-seven  days." 
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IV.  1.  30.  ceed  on  fifteen  days,  (1508|  c;  65.),  wakenings  and 
FriTikged  transferenoeSy  being  but  incidental^  on  SIX :  Seetke 
""°"°^°''  Ust  9f  privileged  summooses,  in  Aet  S.  29.  Jkm 
1672.    A  summons  must  be  executed,  L  e.  served 
against  the  defender^  so  as  the  last  diet  of  appear- 
ance may  be  within  a  year  after  the  date  of  the 
summons ;  and  it  must  be  caUed  withm  a  year  af* 
ter  that  diet,  otherwise  it  falls  for  ever.  ( 1)    Of- 
Actions      fences  against  the  authority  of  the  court,  acts  of 
^^^       malversation  in  office  by  any  member  of  the  Ool^ 
summons,  lege  of  Justice,  and  acts  of  violence  and  opprBS«> 
sion  CQflunitted  during  the  dependence  of  a'au|t^ 
by  any  of  the  parties,  may  be  tried  without  a  sum* 
mons,  by  a  summary  complaint  *•  (2) 
Concoune      97.  Di£Perent  civil  actions  were,  by  the  B4iman 
of  actions.  ^^^^^  frequently  competent,  on  the  same  ground  or 
ri^t,  to  the  pursuer;  who,  afber  he  had  prevfifed 
in  (me  action,  might  insist  in  the  other,  in  so  &r  as 
it  contained  more  than  he  had  recovered  by  the 
first.     Our  law  knows  no  such  coooonrse;   for 
where  an  action  is  in  part  penal,  e*  g.  a  removing, 
spuilzie,  &c.  a  pursuer  who  restricts  his  demands 
to,  and  obtains  decree  merely  for  restitntiotty  can* 
not  thereafter  bring  a  new  process  for  the  violent 
profits.     Yet  the  same  fact  may  be  the  foundation 
both  of  a  criminal  and  civil  action ;  because  these 
two  are  intended  for  d^reot  purposes ;  the  one 
for  satisfying  the  public  justice,  the  other  for  inp 
demnifying  the  private  party.   And  tlioi^  tlie  de- 
fender should  be  absolved  in  the  criminal  trial,  for 
want  of  evidence  by  witnesses,  the  party  injured 

•  FScb  JBft.  4.  p.  Summary  A^p^eaiion ;  Fac  CoO,  x.  8X 


(1)  Sm  DieL  T.  hdiuitt  LagakM. 

(2)  See  Dkt,  v.  Summary  AppkeaHmu 
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may  bring  an  action  adcivilem  efftKStwm^  in  which  he  IV.  1.  37. 

is  entitled  to  refer  the  libel  to  the  defender's  oath,  (1)  CooMurM 

88.  Where  actions  of  different  kinds  were  com-  °^«^^»^ 
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petent,  though  upon  the  same  ground  of  right,  Accumu- 
they  oould  not,  by  the  Roman  law,  be  included  in  ^'^  ^^ 

flCtlODS. 

the  same  libel ;  (/.  43.  §  1*  <fe  reg.jure) ;  for  every 
difierent  species  of  action  had  a  particular/brmtefa, 
which  it  behoved  the  praetor  to  observe,  in  remitting 
the  cause  to  the  judge.  But  where  one  had  sepa- 
rate claims  against  another,  all  productive  of  the 
same  sort  of  action,  he  might  have  thrown  thera 
into  one  libel;  (/.  52.  $  l^proBocio) ;  because there^ 
as  the  actions  were  of  the  same  kind,  one  fimmda 
served  for  all.  By  our  forms,  one  libel  may  con- 
tain different  conclusions  on  the  same  ground  of 
right,  rescissory,  declaratory,  petitory,  &c,,  if  they 
be  not  repugnant  to  each  other :  Nay,  though  dif- 
ferent sums  be  due  to  one,  upon  distinct  grounds 
of  debt,  or  even  by  different  debtors,  the  creditor 
may  insist  against  them  all  in  the  same  summons. 

39.  Defences  are  pleas  offered  by  a  defender  for  Defenctt 
eliding  an  action.    They  are  either  dilatory,  which  ^'j**^^ 
do  not  enter  into  the  cause  itself,  and  so  can  only  emptory. 
procure  an  absolvitor  from  the  lis  pendens :  Or  per- 
emptory, which  entirely  cut  off  the  pursuer's  right 
of  action  {qtue  perimunt  causam,)    The  first,  be- 
cause they  relate  to  the  forms  of  proceeding,  must 
be  offered  in  limine  judiciif  and  all  of  them  at  onc6 ; 
{Ad  S.  20.  Nov.  1711,  §  16.)    But  peremptory  de- 
fences may  be  proponed  at  any  time  before  sen- 
tence ;  (/.  2.  C.  senL  resc.) ;  but  with  the  restric- 
tion contained  in  Act  S.  23.  July  1674.  (2) 

(1)  See  DicL  t.  Concwrsus  actimum, 

(2)  The  forms  of  procesii  have  been  materially  altered  by  the 
6.  G09.  IV.  c.  120,  an  abstract  of  which,  and  of  the  relatire  acts 
of  scderonty  will  be  found  in  the  Appendii. 

2h 
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IV.  I.  40.  40.  A  cause,  after  the  parties  had  litigated  itbe- 
litbemi-  fore  the  judge,  was  said  by  the  Romans  to  be  IM$- 
ctmtesUd,  By  litiscofUesiaticn  a  judieial  contract 
is  understood  to  be  entered  into  by  the  litigants,  by 
which  the  action  is  perpetuated  against  heirs,  even 
when  it  arises  tx  ddiek>.  By  our  law,  littstontes- 
tation  is  not  formed  till  an  act  is  extracted,  admit- 
ting the  libel  on  defences  to  proof;  (7.  Febk  1718, 
Setoff*.) 


TIT.  II. 


PROBATION. 


jurt 


Probation,  All  allegations  by  parties  to  a  suit  must  be  sup- 
ported by  proper  proof.  PrcbaOan  is  either  bg 
writing^  by  the  partes  own  oath,  or  by  taiinessef.  In 
the  case  of  allegations,  which  may  be  proved  by  ei- 
ther of  the  three  ways,  a  proof  is  said  to  be  adroit- 

prma  dt  ted  prout  dejure  /  because,  in  such  case,  all  the  le- 
gal methods  of  probation  are  competent  to  the  par- 
ty :  If  the  proof  he  brings  by  writing  be  lame,  he 
may  have  recourse  either  to  witnesses  or  to  bis  ad- 

*  To  enter  more  particularly  into  the  subject  of  tfait  and  tbe  two 
following  titles,  would  be  entirely  foreign  to  tbe  purpose  of  a  Text- 
book, and  would,  moreover,  disfigure  the  Work,  by  wM>fc?wg  the 
notes  bear  too  great  a  proportion  to  the  size  of  tbe  tert.  Itie  sob- 
Jeet  i«  traatad  in  detail,  with  great  petspieuity,  in  an  aooiijmoiis 
fiOKk,  intttuled,  «  New  Form  of  Proceaa  belbra  the  Courtof  fin- 
«  uon  and  the  CommissioD  of  Teinds.'*— Edin.  1799.  [And  still 
more  fully  and  ably  in  Mr  Ivory's  Forms  of  Process,  €  vols.  8ro. 
1815-18 ;  and  Mr  BcrerMge's  Poms  of  Proeess,  2  toIs.  8fo. 
1826.]  But  as  it  appears  of  great  importance  that  the  regulations 
now  in  force,  relatiTc  to  the  admission,  to  sue  m  forma  pa»^pm»^ 
should  be  universally  known,  they  are  given  veihatm  in  the  appen- 
dii.  These  regulations  being  very  strictly  adhered  to  by  the  Court, 
cannot  be  too  carefully  observed  by  all  practitioners. 
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versary's  eatb ;  but  if  he  should  iirst  take  himself  l^*  ^-  ^ 
to  the  proof  by  oath,  he  cannot  thereafter  use  any  ProbMion* 
other  probation,  for  the  reason  assigned,  $  3 ;  and, 
on  the  contrary,  a  pursuer,  who  had  brought  a 
proof  by  witilesses,  on  an  extracted  act,  was  not  al* 
lowed  to  recur  to  the  oath  of  the  defender;  (1)  (18. 
Nov.  1737,  Maobrair,)    Single  combat,  as  a  sort  of  by  tingle 
ai^eal  to  Providence,  was,  by  our  ancient  law,  ad*  ^™   ^ ' 
mitted  as  evidence  in  matters  both  civil  and  ori** 
minal ;  (iZ.  M,  /.  3.  c.  13.  §  4.)   It  was  restricted  by 
SL  IL  hi.  c,  16,  to  the  case  of  such  capital  crimes, 
where  no  other  proof  could  be  had ;  and  som& 
traces  of  this  blind  method  of  trial  remained  in  the 
reign  of  J.  VI.  1000,  e.  12;  for  even  by  thai  act 
the  King  might  authorise  duels  on  weighty  occa- 
sions. 

9.  As  obligations  or  deeds,  signed  by  the  party  by  writing. 
himself,  or  his  ancestors  or  authors,  must  be,  of  all 
evidence,  the  least  liable  to  exception ;  therefore 
every  debt  or  allegation  may  be  proved  by  proper 
evidence  in  writing.     The  solemnities  essential  to 
probative  deeds  have  been  already  explained,  (2) 
(III.  2.  §  3.  e^  seq.)     Books  of  accounts  kqpt  l^  Books  of 
merchants,  tradesmen,  and  other  dealers  in  businessy  f^^^ 
though  not  subscribed,  are  probative  against  Um  pnAmidre 
who  kfeeps  them ;  and  in  case  of  fumishiqgs  by  a  ^'"f^^ 
shopkeeper,  such  books,  if  they  are  regularly  kept 
by  him,  supported  by  the  testimony  of  a  single  wit- 
ness, afford  a  ^emipkna  probatio  in   his  lavoiir, 
which  becomes  full  evidence  by  his  own  oath  in 
supplement;  Gosfbrd,  5.  June  1672,  Wood.  (3)  No-  Notarial 
tarial  instruments  and  executions  by  messengers  >nstru. 

^  ^         ments, 

"  bow  far 

(1)  In  modern  practice  a  reference  may  be  made  to  the  oath  qf  P"***>^«- 
a  party,  even  after  a  proof  by  witnesses. 

(2)  See  Diet,  ▼.  Proof,  Div.  IV.  5  1.  2.  3.         (3)  Ibul,  §  5. 

2  H  2 


484  PROBATION  OR  £Vn)£NC£. 

IV.  t.  2.  bear  full  evidence,  that  the  solemnities  therein  set 
Notariid     forth  were  used,  not  to  be  invalidated  otherwise 

""***tliIhow  ^*^"  ^y  ^  proof  of  falsehood ;  but  they  do  not 
fiirprabs-  prove  any  other  extrinsic  facts  therein  averred 
^^' .......    against  third  parties,  nor  are  they  evidence  of  the 

warrant  on  which  they  proceed :  Thus,  a  seisin 
does  not  prove  the  existence  of  the  relative  charter ; 
(20.  Dec.  1664,  Narvd);  non  enim  creditwr  r^farefOi^ 
nin  constet  de  rekUo  *.  (1) 
FirelMtion  S.  Regularly,  no  person's  right  can  be  proved  by 
Mtr  on^^  bis  own  oath,  nor  taken  away  by  that  of  his  adver<* 
r«r«rtiic8.  sary ;  because  these  are  the  bare  averments  of  parties 
in  their  own  favour.  '  But  where  the  matter  at  issue 
is  referred  by  one  of  the  parties  to  the  oath  of  the 
other,  such  oath,  though  made  in  favour  of  the  de- 
ponent himself,  is  decisive  of  the  point;  not  because 
a  party's  oath  in  his  own  cause  is  evidence,  but  be- 
cause the  reference  is  a  virtual  contract  between  the 
litigants,  by  which  they  are  understood  to  put  the 
issue  of  the  cause  upon  what  shall  be  deposed :  And 
this  contract  is  so  strictly  regarded,  that  the  party 
who  refers  to  the  oath  of  the  other  cannot  after- 
wards,  in  a  civil  action,  plead  upon  any  deed  a« 
gainst  the  party  deposing,  inconsistent  with  his 
oath ;  {IL  31.)  To  obviate  the  snares  that  may  be 
laid  for  perjury,  he,  to  whose  oath  of  verity  a  point 
is  referred,  may  refuse  to  depose,  t^l  his  adversaiy 
swear  that  he  can  bring  no  other  evidence  in  proof 
of  his  allegation ;  (51^  IV.  44.  §  2.)  The  par^  to 
whom  reference  is  made,  in  place  of  making  cNitfa, 

*  As  to  proof  of  acts  of  state,  &c.  mde  Zeachf  p.  676 ;  of  Eng. 
liih,  British,  or  Irish  statutes,  41.  Geo,  lit.  (U.  K.)  c.  9a  §  9. 


(1)  See  Diet.  ▼.  Proof,  Dsw.  III.  §  1.  8.  a  See  Tait  ea  lis 
Lam  of  Euidmiee ;  and  also  Fbillips  on  EMmce,  and  Starkie  on 
1^  Law  if  Evidence* 
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•onetimes  defers  the  point  back  to  his  adversary ;  iv.  2.  a. 
but  this  is  not  indulged,  unless  it  shall  appear,  In  what 
from  the  circumstances  of  the  case*  that  he  himself  '^^ 
cannot  depose  in  the  matter  referred  to  him  with  ntum  to 
distinctness.  depom. 

4.  A  defender,  though  he  cannot  be  compelled 
to  swear  to  facts  in  a  libel  properly  criminal,  yet 
may,  in  trespasses,  where  the  conclusion  is  limited 
to  a  fine,  or  to  damages;  e.  g.  in  blood-wits;  (IS. 
FA.  1634^  BaiHe  qfMdrosaJ ;  in  batteries,  (F.  24. 
My  1678,  Qordtm)  i  or  injuries,  (2.  Jan.  1736^ 
Siewart)  Wives  are  obliged  to  make  oath  on  debts 
contracted  by  them  before  marriage;  (9.  March 
1627,  Ker)  /  and  executors  on  debts  due  by  the  de- 
ceased; (IS.  March  1627,  Ker)  ;  which  oaths  are  An  oath  of 
eflfectual  against  themselves,  as  to  their  proper  in*  ^^  *^' 
terest :  But  the  husband  cannot  be  affected  by  the  the  liu. 
wife's  oath ;  (1)  nor  the  relict  or  others  concerned  ^^^' 
in  the  executry,  by  that  of  the  executor,  who  is 
merely  their  trustee.    In  general,  an  oath  of  party 
cannot  either  hurt  or  benefit  third  parties ;  being, 
as  to  them,  res  Mar  alios  acta  ;  (/.  9.  §  7.  /.  10.  de 
jur^J     A  tutor's  oath,  though  it  cannot  bind  his 
minor  in  a  matter  of  debt,  yet  is  effectual  against 
him  as  to  acts  of  administration  done  by  the  tu- 
tor; (2)  (12.  Dec.  1661,  HqAum.) 

5.  An  oath  upon  reference,  is  sometimes  quali-  Qualified 
fied  by  special  limitadons  restricting  it.    The  qua-  ^^*- 
lities  which  are  admitted  by  the  judge  as  part  of 
the  oath,  are  called  intrinrici  those  which  the  judge 

(1)  But  when  the  wife  acts,  by  virtue  of  her  prctpomlwra^  her 
oath,  upon  reference,  in  regard  to  all  traniactioDs  into  which  ih« 
may  enter  with  third  parties,  will  bind  her  husband  ;  Yowngt  Tnd" 
tartmdC9.Y.  PUyfar,  2.  Dec.  1802. 

(9)  See  Diet  ▼.  OfOk  ofPmrty. 
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IV.  2. 5.  rejects  or  separates  frotn  the  oiUb,  exMwtc.  Whert 
QuaUties  the  quality  makes  a  part  of  the  allegation  which  is 
l^it     ^^®^*"%  referred  to  oath,  it  is  intrinfiic     Thus, 

-^    because  a  merchaut,  suing  for  fiirnishings  after  the 

three  years,  must,  in  order  to  make  relevancy,  ofier 
to  prove,  by  the  drfender's  oath,  not  only  the  de- 
livery of  the  goods,  but  that  the  price  is  still  due; 
therefore,  though  the  defender  should  acknowledge 
upon  oath  his  having  received  the  good%  yet,  if  he 
adds,  that  he  paid  the  price^  this  last  part,  being  a 
denial  that  the  debt  subsists,  is  intrinsic ;  since  it 
oreztrinsic.  is  truly  the  point  referred  to  oath.  Where  the 
quality  does  not  io^rt  an  extinction  of  the  debt, 
but  barely  a  counter-claim,  ormutuapetitks  against 
the  pursuer,  it  is  held  as  extrinsic,  and  must  be 
proved  aliunde  *•  The  quality  of  compensation  is 
extrinsic;  (9.  Dec.  1664,  LustmMt) ;  for  compen* 
sation  does  not  operate  by  our  law  ipsojwre.  A 
creditor  in  a  holograph  bond,  is  not  obliged,  even 
after  the  vicennial  prescription  is  elapsed,  to  prove 
that  the  debt  still  subsists,  but  simply,  that  the  bcMid 
was  signed  by  the  debtor^  (1609,  a  9^) ;  the  quality 
of  payment  is  therefore,  in  this  case,  ^Ktrinsic,  and 
resolves  into  a  defence,  being  no  part  of  the  libel 
referred  to  oath. 
In  what  ^'  ^"^  ^^o  '^^  ^^  ^  debt,  constituted  neither 
cas»  is  the  by  writing  nor  before  witnesses,  must  refer,  not  on- 
pRymrat'  'j  ^^  Constitution,  buC  subsistence^  to  the  defend- 
intrinsic,  er's  oath  ;  since  the  oath  of  the  debtor^  by  which 
alone  the  debt  can  be  proved,  ought  to  be  also  e& 
fectual  for  a  proof  of  its  payment  The  quality, 
thei^efore,  of  payment  or  satisfaction  must,  in  snch 
case,  bt  intrrnsic,  by  the  abovc-menlloned  rule;  (14. 
Jan.  1737,  Moffat.)     Yet  a  defender  who,  in  his 

*  Sec  on  this  point,  Fnc,  C^ff.  lii.  1^1. 
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oath,  admits  the  constitution  of  a  debt,  cannot  get  iv.  2.  a 
off  by  adjecting  the  quality  of  payment,  where  the  in  wbtA 
payment  ought,  by  its  nature,  to  be  vouched  by  *^2i^  d^ 
written  evidence;  (8S«  Dec.  1707,  Brown.)  Theob-  pajment 
servations  made  upon  this  point  <4)ply  with  equal  "^^°*^ 
force  to  the  case  where  the  defence  <^  payment  is 
referred  by  the  defender  to  the  pursuer.    Thtts,  if 
th^  creditor  shall  depose,  that  the  money  be  recei* 
ved  was  not  in  payment  of  the  debt  pursued  fort 
but  in  consequence  of  a  separate  bargain,  the  qua- 
lity is  intrinsic,  being  really  a  denial  of  the  point 
referred  to  oath ;  (29.  Nov.  1705,  Smdair);  but  if 
he  acknowledges  that  he  received  a  sum  in  pay- 
moit,  it  will  not  avail  him,  though  he  should  add, 
that  he  had  afterwards  disbursed  it  on  the  debtor's 
account*.  (1). 

7.  Oaths  of  verity  are  sometimes  deferred  by  the  OatUs  in 
judge  to  eiiher  party,  ex  ojfitio ;  which,  because  mcnt^ 
they  are  not  founded  on  any  implied  contracts  be- 
tween  the  litigants,  are  not  finally  decisive,  but 
may  be  traversed  on  proper  evidence  afterwards 
produced ;  or  the  cause,  if  it  has  been  pursued  be* 
fore  an  inferior  court,  may  be  advocated,  in  respect 
the  judge  had  no  good  reason  to  examine  the  par- 
ty.    These  oaths  are  commonly  put  by  the  judge,  ^f^J^^' 
for  supplying  a  lame  or  imperfect  proof;  and  are  supplying 
therefore  called  oaths  in  supplement.     There  are  ^  ^^} 
frequent  instances  of  them,  in  that  sort  of  disburse- 
ments by  factors,  which  does  not  easily  admit  of 
vouchers;  or  in  furnishings  by  merchants,  the 
quantity  or  prices  of  which  are  not  fully  proved 

*  See  tbe  subject  of  intrinsic  and  extrinsic  qualities  ingeniously 
treated  in  Karnes's  I^udd,  Art.  85. 

(1)  .See  on  the  subject  of  intrinsic  and  extrinsic  qualities  in  an 
oath,  Did.  ▼.  QuaHJkd  Outh. 
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I  v.^  7.  by  witnesses.     Where  the  evidence  brought  before 
i^^^n.     the  judjpe  does  not  amount  even  to  a  semwlenapnh 
of  a  puty   ^^*^9  he  ought  not  to  take  the  party's  oath  in  sup* 
not  always  plement;  (1)  {F.28.  Dec.  IGOS,  Thamgtm.)  After  a 
^    party  deposes,  upon  a  reference,  either  of  his  ad- 
versary or  of  the  judge,  in  general  terms,  be  can- 
not be  re-examined  upon  any  particular  fact  which 
may  involve  him  in  perjury ;  {DirL  453.)  And,  lest 
parties  should  be  led  into  the  suspicion  of  that 
crime,  the  court,  where  special  interrogatories  are 
to  be  put,  begin  with  these,  and  then  proceed  to 
the  general  one :  (2)  (See  DicL  vol.  ii.  p.  15.) 
O^  oi         g^  Xo  prevent  groundless  allegations,  oaths  of 
calumny  have  been  introduced,  by  which  either 
party  may  demand  his  adversary's  oath,  that  be 
believes  the  facts  contained  in  his  libel  or  defences 
is  only  an   to  be  just  and  true ;  (1429,  c.  125^)     As  this  is  an 
^nion ;     oath,  not  of  verity,  but  only  of  opinion,  the  party 
who  put  it  to  his  adversary  does  not  renounce  other 
probation ;  {St.  IV.  44.  §  20.) ;  and  therefore  no  par- 
ty is  bound  to  -give  an  oath  of  calumny  on  recent 
facts  of  his  own ;  {AdS*  18.  Jan.  1692) ;  for  such 
cannot  be    oath  is  really  an  oath  of  verity  ••     Formerly  par- 
full  pmr  ^'^^>  ^^^^  ^^^  ^^^y  ^^^  proved  their  allegations, 
might  have  been  compelled  to  swear  de  calunmia ; 
(13.  Jan.  1625,  Ij&rd  Duffits) ;  but  these  oaths  are 
now  confined  to  the  cases  where  the  proof  b  not 
yet  brought,  or  where  it  is  defective ;  (F.  22.  Dec 
nor  in  i«.    1699,  Logy.)    They  do  not  take  place  in  redoc* 
iin^^^!!r    tions-improbations  before  production ;  for  the  pur- 
<ionfl;        suer's  allegation  that  the  writings  called  for  are 

•  The  declaration  of  a  Peer,  upon  honour,  is  equivalent  to  an 
oath  of  calumny,  A,  S,  25.  Dec.  17UB. 


<])  See  as  to  the  oath  in  supplement,  Diet,  r,  OtOkt  Div.  II. 
(2)  See  Dkt.  ▼.  Oath  o/Part^f  $  a 
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fiilse,  is  founded  merely  in  *a  ficHojuris^  and  so  is  IV.  8.  a 
not  inconsistent  with  bis  belief  that  they  are  ge-  Osih  of 
nuine;  {Dalr.  159.)     They  have  not  been  so  fre-  nj^'^J^ 
quent  since  A^  S.  1.  FA.  1715,  $  6,  whereby  any  in  dituw. 
party,  against  whom  a  fact  shall  be  alleged,  is  obli*  '"^ 
ged,  without  making  oath,  to  confess  or  deny  it ; 
and,  in  case  of  calumnious  denial,  is  subjected  to 
the  expense  that  the  other  party  has  thereby  in- 
curred. (1) 

9.  In  all  oaths,  whether  of  verity  or  calumny,  a  pwty 
the  citation  carries,  or  at  least  implies,  a  certifica-  °^^  ?^* 

peunos  to 

tion,  that,  if  the  party  does  not  appear  at  the  day  dcpoM  ii 
assigned  for  deposing,  he  shall  be  held  pro  confuso;  ^f!l^. 
from  a  presumption  of  his  consciousness,  that  the 
fact  upon  which  he  declines  to  swear  makes  against 
him  ;  but  no  party  can  be  held  pro  confesso^  if  he 
be  in  the  kingdom,  without  n  previous  personal  ci- 
tation used  against  him.     The  Court  of  Session 
are  in  use  to  restore  the  party,  who  offers  de  recen^ 
a  to  purge  his  contumacy,  upon  refunding  to  his 
adversary  the  expense  he  has  been  put  to  by  the 
delay,  but  no  person  will  be  restored  ex  iniervallo 
where  the  adverse  party  is  in  danger  of  losing  his 
other  probation,  by  the  death  of  the  witnesses,  un- 
less on  the  most  pregnant  grounds.     Where  one  but  he  may 
is  restored  exjusHHa,  e,  g.  because  he  was  not  le-  ^^2r"***' 
gaily  cited,  the  effect  of  the  certification  is  entirely  juaHtia  or 
taken  off;  {Hare.  741.) ;  but  if  he  be  restored  tx  "  ^"^• 
groHOy  and  happens  to  die  before  deposing,  the 
presumptive  confession  operates  against  his  heir. 
Thouirh  an  oath  which  resolves  into  a  non  memmiy  Oath 
cannot  be  said  to  prove  any  point,  yet  where  one  ^^^  ^' 
so  deposes  upon  a  recent  fact,  to  which  he  himself  to  a  non 


(1)  See  as  to  the  oath  of  calumny,  Diet,  ▼.  OoM/Div.  III. 
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IV.  2.-9. 

OaiTift 

liitMi 


it  obtains 
only  in 
cases  of 
wrong  ; 


in  what 
cases  sub- 
ject to  mo- 
dification. 


Probation 
by  wit- 


is  privy,  his  oath  is  considered  as  a  dissembling  of 
the  truth,  and  he  is  held  pro  canfesaOf  as  if  he  had 
refused  to  swear;  (1)  (6.  Feb.  1675,  Irvine.) 

10.  An  path  in  litem  is  that  which  the  judge  de- 
fers to  a  pursuer,  for  ascertaining  either  the  quan- 
tity or  the  value  of  goods  which  have  been  taken 
from  him  by  the  defender  without  order  of  law,  or 
the  extent  of  his  damages.  An  oath  in  lHem^  as  it 
is  the  affirmation  of  a  party  in  his  own  behalf,  is 
only  allowed  where  there  is  proof  that  the  other 
party  has  been  engaged  in  some  illegal  act|  «*  y.  in 
a  spuilzie,  or  in  an  unwarrantable  intermeddling 
with  the  pursuer's  goods ;  or  where  the  public  po- 
licy has  made  it  necessary,  as  in  the  case  ofnauUE, 
caupomSf  stalndarii;  (III.  1.  11.)  This  oath,  as  to 
the  quantity,  is  not  admitted,  where  there  is  a  con- 
curring testimony  of  witnesses  brought  in  proof  of 
it :  (See  F.  16.  Jan.  1607,  Fea.)  When  it  is  put 
as  to  the  value  of  goods,  it  is  only  an  oath  of  cre- 
dulity ;  and  therefore  it  has  always  been  subjeoi  to 
the  modification  of  the  Lords ;  {Hare.  740.)  But 
as  a  farther  check  upon  exorbitant  values  that  may 
be  put  by  the  party  on  his  own  goods,  the  Court 
has»  by  the  later  practice,  ordained  the  pursuer, 
before  making  oath,  to  exhibit  a  special  conde- 
scendence of  the  prices,  with  the  grounds  on  which 
it  proceeds,  which  they  tax  as  they  see  reasonable, 
and  then  admit  the  oath,  not  exceeding  such  pre- 
vious modification;  (2)  (19.  Nov.  1737,  Man.) 

1 1.  Anciently,  when  writing  was  little  used,  most 
points  might  have  been  proved  by  witnesses;  (A  M* 
LB.  c.  h  §  6.  22.  23.  &c.     Even  that  possession, 


(1)  See  Dia.  v.  Prvceat,  $   3. 

(2)  See  as  to  the  oath  in.  UUm,  Diet.  v.  OaXh^  Div.  IV. 
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which  ib  essential  to  heritable  rights*  depended  on  IV.  S.  li. 
the  testimony  of  the  pares  curim ;  (IL  3.  §  15) ;  but  Probition 
after  writing  came  to  be  a  more  general  accom-  ^y^*- 
plishment,  the  lubricity  of  testimonies  made  it  ne-  *-— — ~-^ 
cessary  to  bring  probation  by  witnesses  within  a 
narrower  con4)ass.     By  a  constitution  of  Ch.  IX. 
of  Francei  dated  1566,  all  contracts  for  sums  ex- 
ceeding 100  livres  must  be  reduced  into  writing. 
The  law  of  Scotland,  though  it  has  not  carried  tiiis  Rejected 
point  so  far,  rejects  the  testimony  of  witnesses,  1.  ^^  ^^' 
In  payments  of  any  sum  above  L^lOO  Scots,  all  boveL.loo 
whicl>  must  be  proved  either  scripto  vd  jtaramento^  ^uit  *" 
by  Ad  S*  8.  Jwm  1597.    2.  In  all  gratuitous  pro-  promisef. 
mises,  which,  though  for  the  smallest  trifle,  cannot 
beproved  by  witnesses;  since,  as  their  force  depends 
entii«ly  on  the  import  of  the  words  uttered  by  the 
promiser^  he  may  be  misunderstood  by  inattentive 
hearers;  (19.  Jan.  1672,  Deiickar.)    3.  In  all  con-  in  contracts 
tracts,  where  writing  is  either  essential  to  their  con*  i^g  \^  ^, ' 
stitution,  (III.  2.  §  2.),  or  where  it  is  usually  adhibit*  ^>tHted. 
ed,  as  in  the  borrowing  of  money.    And  it  is  a  ge- 
neral rule,  subject  to  the  restrictions  mentioned  in 
the  next  section,  that  no  debt  or  right,  once  con- 
stituted by  writing,  can  be  taken  away  by  witnesses ; 
(/.  1.  a  detests.) 

12.  On  the  other  part,  probation  by  witnesses  is  In  what 
admitted  to  the  extent  of  L.  100  Scots,  in  payments,  ^^"^^^^ 
nuncupative  legacies,  and  verbal  agreements  which  lowL.ioo 
contain  mutual  obligations;  (26.  June  1706,  Anders  ^*^*'' 
son.)   And  it  is  received  to  the  highest  extent,  1.  In  in  what 
all  bargains  which  have  known  engagements  natu-  ^!'TJ^  *^* 
rally  arising  from  them  concerning  moveable  goods,  extent. 
2.  In  facts  performed  in  satisfaction  even  of  a  writ- 
ten obligation,  where  such   obligation  binds  the 
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IV.  8.  12.  party  precisely  to  the  performance  of  them;  (25. 
Frob^on  Nov.  1624,  Bisset ;  7.  Jan.  1662,  E.  Lauderdale.) 
by  wit-      g^  ji^  facts,  which,  with  difficulty,  admit  of  a  proof 
■—-"——    by  writing,  even  though  the  effect  of  such  proof 
should  be  the  extinction  of  a  written  obligation, 
.especially  if  the  facts  iniport  fraud  or  violence. 
Thus,  a  bond  is  reducible  ex  doio  on  a  proof  by 
witnesses.     Lastly,  all  intromission  by  a  creditor 
with  the  rents  of  his  debtor's  estate  payable  in  grain, 
may  be  proved  by  witnesses;  (4.  2%fr.  1671,  IRcA- 
ari  i  2.  Dec.  1675,  Thomma) ;  and  even  intromis- 
sion with  the  silver  rent,  where  the  creditor  has 
entered  into  the  total  possession  of  the  debtor's 
lands;  (1)  (25.  Jan.  1711,  Bame.) 
What  per.       13.  No  person,  whose  near  relation  to  another 
"^P*^      bars  him  from  being  a  judge  in  his  cause,  (1681, 
witnesMs :  c:  IS.),  can  be  admitted  as  a  witness  for  him ;  but 
he  may  against  him;  (24.  l^w.  1709,  JUbiifeitt}; 
except  a  wife  or  child,  who  cannot  be  compelled 
netr  reU-   to  give  testimony  against  the  husband  or  parent,  (2) 
ob  reoereniiam  persome^  et  metum  perfurii  ;  ( JP.  28. 
July  1700,  ErMne,  eod.  die^  Dmmmond  *•)  Though 
the  witness,  whose  propinquity  to  one  of  the  parties 
is  objected  to,  be  as  nearly  related  to  the  other,  the 
domestic    objection  stands  good ;  {Fac.  Coll.  38.)    The  testi- 
mony of  domestic  servants  is  rejected,  because  of 
their  dependence  on  their  masters ;  (3)  but  that  of 

•  Fee.  CoO.  XX.  194^ 


(1)  See  Diet,  ▼.  Pnof,  Dit.  I. 

(t)  It  is  doubtful  bow  fiurcfaildien  would  not  now  be  compelled 
to  gi?e  testimony,  if  cited  hj  «  party  luiTing  •  suit  egMnst  tbeir  p»- 
rants:  See  Camenm  ▼.  Lawtomt  18w  July  17i4b 

(3)  Tbis  doctrine  is  now  exploded,  and  Ihe  testimony  of  dcmas- 
tic  serrants  is,  in  every  case,  recciTed. 


tions 


servants ; 


PROBATION  Oil  £VJD£NCE.  493 

handicraftsmen  is  admitted  for  those  who  employ  IV.  2.  la 
them;  {R  26.  Feb.  1685^  Erskine.)  Formerly  move-  WfaaTpa^ 
able  tenants*  i.  e.  tenants  who  have  no  written  tacks,  S"!  ^5!??" 

'  '  ea  M  wit- 

were  disallowed,  from  the  presumed  influence  of  nenei: 
their  landlords  over  them ;  but  now,  since  that  in-  ^^JJ^^ 
fluence  is  much  worn  out,  our  present  practice  ad-  tenants; 
mitsthem;  (15.  Jan.  1735,  Blachader.) 

14.  The  testimony  of  infamous  persons  is  reject-  infionous 
ed,  ».  e.  persons  who  have  been  guilty  of  crimes  p*"*^""  » 
that  law  declares  to  infer  infamy,  or  who  have  been 
declared  infamous  by  the  sentence  of  a  judge  * ; 
but  vrfamiafacti  does  not  disqualify  a  witness ;  (SI. 
Jan.  1671,  Lady  Milton.)    Pupils  are  inhabile  wit^  pupiu ; 
nesses ;  being,  in  the  judgment  of  law,  incapable 
of  the  impression  of  an  oath.    The  testimony  of 
women  is  always  received,  when  it  is  necessary^  i.  e.  women; 
when  the  fact  cannot  be  proved  without  them ;  and 
it  is  seldom  admitted  where  other  witnesses  can  be 
had;  {FA.  1730,  Dunbar;  13.  Jm.  1736,  mse* 
num.)    Near  kinsmen  or  domestic  servants  may,  witneoee 
where  there  is  a  penury  of  witnesses,  arising  from  '^^^'j^J^i 
the  nature  or  circumstances  of  the  fact,  be  received 
cum  nota  ;  that  is,  their  testimony,  though  not  quite 
free  from  suspicion,  is  to  be  conjoined  with  the 

*  Thif  disqualificatiiyn,  which  is  called  m/teta  juriSt  ^sb  only 
mult  from  a  conviction  upon  regular  tzial  by  jury ;  Humi,  (part  &) 
T.  ii.  p.  157.  On  11th  Jan.  1808,  in  the  trial  of  2>aiie?  IfaqpAerMm 
and  others,  for  murder,  it  was  objected  against  one  of  the  witnesses 
for  the  crown,  «<  that  he  had  been  convicted  of  theft  by  sentence  of 
**  the  Bailies  of  Aberdeen,  set  on  the  pilloiy,  and  banished  ftom 
"  that  city ;  and  that  having  returned  from  his  hanishmcnty  not« 
••  withstanding  this  sentimns  he  had  afterwards  been  whipped 
"  through  the  town."  The  Court  "  repel  the  objection,  reserving 
« the  consideration  of  his  credibility  to  the  jury.** 
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IV.  2. 14.  Other  evidence,  and  to  have  such  weight  given  to 
Witnenes  it  as  the  judge  shall  think  it  deserves.  (1) 


are  purged  15^  j^\\  witnesses,  before  they  are  examined  in 
counsel,  the  cause»  are  purged  of  partial  counsel,  that  is, 
'"*'"*"'~^  they  must  declare  that  they  have  no  interest  in  the 
suit,  nor  have  given  advice  how  to  conduct  it ;  that 
they  have  got  neither  bribe  nor  promise,  nor  have 
been  instructed  how  to  depose;  and  that  they  bear 
no  enmity  to  either  of  the  parties  *•  These,  be- 
cause they  are  the  points  put  to  a  witness  before 
his  making  oath,   are  called   iniiUdia  tettimomL 


InUia&a     Where  a  party  can  bring  present  proof  of  a  wit- 
imtimomu   ^^^9^  partial  counsel  in  any  of  the  dbo^re  partica*> 
lars,  he  ought  to  offer  it  before  the  witness  be 
sworn  ;  but,  because  sucli  objection,  if  it  cannot  be 
instantly  verified,*  wi^I  be  no  bar  to  the  examina- 
tion, law  allows  the  party  in  that  case  to  protest 
p^^ytesta-    ^o^  reprobatOTf  before  the  witness  is  examined ;  u  e. 
tion'for  re-  that  he  may  be  afterwards  allowed  to  bring  evi- 
''"'^        dence  of  his  enmity,  or  other  inhability. 
The  action      16.  The  Lords,  by  the  former  practice,  admitted 
bS°  action  of  reprobator,  though  no  such  protestation 
ted,  both    had  been  entered,  so  long  as  sentence  was  not  pro- 
^g^J^,   nounced  in  the  principal  cause^  provided  it  could 
tence.        be  admitted  without  damage  to  him  who  had  cited 
the  witness ;  {F.  13.  July  1700,  Goodin.)     But,  by 
our  present  custom,  reprobators  are  not  received, 

•  Vide  Tac.  CoH  xi.  200.  and  247. 


(1)  Women  ei«  admitted  in  all  cases,  tyy  our  present  practice,  to 
bewitneiMB  cquelly  with  men,  except  in  the  single  Instaftce  of  act- 
iaf  m  ineCnnnmlBty  wHiiesaea ;  that  h,  attesting  the  subscription 
of  dcede.  iXmestie  eemmts  Me  also  fai  all  ones  receiTed  hj  our 
present  pmctiee.  And  of  late  yean  the  leaning  of  oar  courts  has 
been  to  allow  all  objections  to  go  rather  to  the  crtdibUity,  than  to 
the  admistibUUjf  of  witnesses. 
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unless  specially  protested  for  at  the  examination  of  IV.  2.  16. 
the  witness,  even  though  he  who  summoned  him  The  action 
can  qualify  no  loss  by  the  intermediate  death  of  -^  adnST 
others,  whom  he  might  have  brought  for  proof  of  ted,  not 
the  same  facts ;  (5.  Jan.  1 737,  Wriffhi.)     Repro-  foj^' 
bator  is  competent,  even  after  sentence,  where  pro-  tence,  but 
testation  is  duly  entered ;  (26.  June  1623,  Cocbrtm) ;  —  '^ 
but,  in  that  case,  the  party  insisting  must  consign 
£.100   Scots,  which   he  forfeits  if  he  succumb; 
(3.  Dee,  1685,  Bobinsdn.)     This  action  must  have  xhewit- 
the  concurrence  of  the  King's  Advocate,  because  neu  must 
the  conc)usi<m  of  it  imports  perjury ;  and,  for  this  pj^*  ®  " 
reason,  the  witness  must  be  made  party  to  it;  (1) 
(9.  N(m.  1676,  Parson.) 

17.  The  interlocutory  sentence  or  warrant,  by  Diligence 
which  parties  are  authorised  to  bring  their  proof,  J^J^^g, 
is  either  by  way  of  act,  or  of  incident  diligence. 
In  an  act,  the  Lord  Ordinary  who  pronounces  it  is 
no  longer  judge  in  the  process ;  but  in  an  incident 
diligence,  which  is  commonly  granted  upon  special 
points  that  do  not  exhaust  the  cause,  the  Lord  Oi*- 
dinary  continues  judge.     If  a  witness  does  not  ap- 
pear at  the  day  fixed  by  the  warrant  of  citation,  a 
second  warrant  is  granted  of  the  nature  of  a  cap- 
tion, containinga  command  to  messengers  to  appre- 
hend and  bring  him  before  the  Court.     Where  th6  circum- 
party  to  whom  a  proof  is  granted  brings  none  with-  Auction 
in  the  term  allowed  by  the  warrant,  an  interlocutor  proving, 
is  pronounced,  circumducing  the  term,  and  pre- 
cluding him  from  bringing  evidence  thereafter. 
The  word  circumduce  is  used  nearly  in  the  same 
sense,  in  /.  73.  1.  2.  dejudic.     Where  evidence  is  ded«u»e». 
brought,  if  it  be  upon  an  act,  the  Lord  Ordinary 

(1)  See  DieL  v.  Witiuss, 
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IV.  &  17.  on  the  Acts,  after  the  term  for  proving  is  elapsed^ 
Concludfld  declares  the  proof  concluded,  and  thereupon  a  state 
'^^.,.„^  of  the  case  is  prepared  by  the  Ordinary  on  con- 
cluded causes,  which  must  be  judged  by  the  whole 
Lords ;  but  if  the  proof  be  taken  upon  an  incident 
diligence,  the  import  of  it  may  be  determined  by 
the  Lord  Ordinary  in  the  cause.  (1) 
Pretump.       ^  ^'  Where  facts  do  not  admit  a  direct  proof,  pre- 
rioni,         sumptions  are  received  as  evidence,   which,  in 
many  cases,  make  as  convincing  a  proof  as  the  di- 
rect Presumptions  are  consequences  deduced  from 
facts  known  or  proved,  which  infer  the  certainty, 
or  at  least  a  strong  probability,  of  another  fact  to 
>    be  proved.     This  kind  of  probation  is  theref<M« 
called  artificial  i,  because  it  requires  reasoning  to 
infer  the  truth  of  the  point  in  question,  from  the 
jwU  H  de   ^^^^  ^^^^  already  appear  in  proof. .   Presumptions 
ynTB;         are  either,  h  juris  et  dejure;  2,  juris  ;  or  3.  homif 
nis  or  jvdicis.     The  first  sort  obtains  where  statute 
or  custom  establishes  the  truth  of  any  point  upon  a 
presumption ;  and  it  is  so  strong,  that  it  rejects  all 
proof  that  may  be  brought  to  elide  it  in  special 
cases.     Thus,  the  testimony  of  a  witness,  who  for- 
wardly  offers  himself  without  being  cited,  is,  from 
a  presumption  of  his  partiality,  rejected,  let  his  cha^ 
racter  be  ever  so  fair ;  and  thus,  also,  a  minor,  be- 
cause  he  is,  by  law,  presumed  incapable  of  conduct^ 
ing  his  own  affairs,  is,  upon  that  presumption,  dis<- 
abled  from  acting  without  the  consent  of  his  cura- 
tors, though  he  should  be  known  to  behave  with 
the  greatest  prudence.     Many  such  presumptions 

(1)  In  modern  practice  Uie  Lofd  Ordinary  detemuMi  upon  ifae 
import  of  •  proof  taken  upon  en  ect,  unless  he  lies  ezpmaly  or- 
dered it  to  be  reported  to  the  whole  Lords. 

1 
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»re  fixed  by  statute,  (1592,  c.  145;  1621,  c.  18;  *^i*  ''• 
1690,  c.  21.  &c.)  f'^'TP' 

19.  Prcewntp^fone^/itm  are  those,  which  our  law-  rit; 
books  or  decisions  have  estabhshed,  without  found- 
ing any  particular  consequence  upon  them,  or  sta- 
toting  super  prasumpio.  Most  of  this  kind  are  not 
proper  presumptions,  inferred  from  positive  facts, 
but  are  founded  merely  on  the  want  of  a  contrary 
proof.  Thus,  the  legal  presumptions  for  freedom, 
for  life,  for  innocence,  &c.  are,  in  effect,  so  many 
negative  propositions,  that  servitude,  death,  and 
guUt,  are  not  to  be  presumed,  without  evidence 
brought  by  him  who  makes  the  allegation.  All  of 
them,  whether  they  be  of  this  sort  or  proper  pre- 
sumptions, as  they  are  only  conjectures  formed 
from  what  commonly  happens,  may  be  elided,  not 
only  by  direct  evidence,  but  by  other  conjectures 
affording  a  stronger  degree  of  probability  to  the 
contrary.  PnBSumptUmes  hominis  or  jtidids  are^^^KM. 
those  which  arise  daily  from  the  circumstances  of 
particular  cases ;  the  strength  of  which  is  to  be 
weighed  by  the  Judge.  (1) 

SO.  A  ^fictio  Juris  differs  from  a  presumption.  I^ictioju'' 
Things  are  presumed  which  are  likely  to  be  true ;  ^' 
but  a  fiction  of  law  assumes  for  truth  what  i$  either 
certainly  false,  or,  at  least,  is  as  probably  false  as 
true.  Thus,  an  heir  is  feigned,  or  considered  in 
law,  as  the  same  person  with  his  ancestor :  thus,  al- 
so^ writings,  against  which  certification  is  obtained 
in  a  reduction-improbation,  are  judged  to  be  false, 
fictione  juri9j  though  the  most  convincing  proof 
shall  be  brought  that  they  once  existed,  and  were 
genuine.     Fictions  of  law  must,  in  their  effects,  be 


(1)  Sm  DicU  T.  Premmptkn, 

2  I 
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IV.  s.  80.  always  limited  to  the  special  purposes  of  equity  for 
I^oHpju'  which  they  were  introduced.  See  an  example,  IV. 
1.  §  5. 


TIT.  III. 

OF  SENTENCES  AND  THEIR  EXECUTION. 

jUajudu  Property  would  be  most  uncertain,  if  debateable 
caUf,  points  might,  after  receiving  a  definitive  judgment* 
be  brought  again  in  question  at  the  pleasure  of 
either  of  the  parties.  Every  state  has  therefore  a^ 
fixed  the  character  of  final  to  certain  sentences  or 
decrees,  which  in  the  Roman  law  are  called  re$ju'' 
dkaiOj  and  which  exclude  all  review  or  rehearing, 
of      2.  Decrees  of  the  Court  of  Session  are  either  tte 


V"' *^®">&fo  cenifadictorfOj  where  both  parties  have  litigated 
the  cause,  or  in  absence  of  the  defender.  Decrees 
of  the  Session  in/bro  cannot,  in  the  general  case, 
be  again  brought  under  the  review  of  the  Court, 
eidier  on  points  which  the  parties  neglected  to  plead 
before  sentence,  (which  we  call  competent  and 
omitted,)  or  upon  points  pleaded  and  found  insuffl- 
cient,  (proponed  and  repelled,)  1672,  c.  16.  §  19*. 
in  what  But  decrees,  though  tn/oro,  are  reversible  by  the 
dndblT  Court,  where  either  they  labour  under  essential 
nullities,  e.  g.  where  they  are  vUta  petUOy  or  not 
conformable  to  their  grounds  and  warrants,  or 
founded  on  an  error  in  cakuhf  &c.  or  where  4e 
party  against  whom  the  decree  is  obtained  has 
thereafter  recovered  evidence  sufficient  to  overturn 
it,  of  which  he  knew  not  before;  (1)  (Sfc  IV.  1. 
§  44 ;  Mackenzie,  §  1.  h.  t) 

•  Bee  A.  S.  93,  Ju^  1674. 

( I )  See  as  to  ra  judicata  and  reductioii  of  decrMi,  2)ii0f .  v.  Pro- 
,  $  16.  19. 
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ft.  As  parties  might  formerly  reclaim  against  the  IV.  a  3. 
sentences  of  the  Session,  at  any  time  before  extract-  Two  con- 
ing the  decree,  no  judgment  was  final  tiU  extract;  ?^/J[^. 
but  now  a  sentence  of  the  Inner-House,  either  not  ton  mra 

reclaimed  against  within  six  sederunt-days  ^fter  its  ^: , 

date,  (Ad  S.  9.  July  1709,)  or  adhered  to  upon  a 
reclaiming  bill,  though  it  cannot  receive  execution 
till  extract,  makes  the  judgment  final  as  to  the  Court 
of  Session ;  (1)  {Ad  &  26.  Nov.  1718.)  And,  by  an  Time  li. 
order  of  the  House  of  Lords,  (24.  March  1726,)  no  ^^^^' 
appeal  is  to  be  received  by  them  from  sentences  of 
the  Session  after  five  years  from  extracting  the  sen- 
tence, unless  the  person  entitled  to  such  appeal  be 
minor,  clothed  with  a  husband,  turn  compos  meniiSf    / 
imprisoned,  or  out  of  the  kingdom  *•  (2)  Sentences  (  •) 

pronoanced  by  the  Lord  Ordinary  have  the  same  . «/ 

*  As  to  this  and  other  standing  orders  of  the  House,  relating  to 
the  bringing  in,  and  proceeding  on,  Writt  of  Error  awl  Appeal, 
vide  No.  \%  of  Appendix  to  the  iNffTiTDTE,  edit.  1805.  See  also 
Ae.  CbK.  xii.  133.  and  les. 

New  regulations  of  great  importance  in  regard  to  appeals,  are 
pTcsciibed  by  sUU,  48.  Geo.  III.  c.  151.  An  abstract  of  this  statute 
18  gtwen  in  the  Appendix. 

(1)  Every  judgment  by  the  Inner-House  is  now  final,  when 
pronounced  ;  and  is  subject  to  review  only  by  the  House  of  Lords ; 
&  Geo.  IV.  c.  ISO.  $  21. 

(€)  By  the  6.  Geo.  IV.  e.  1€0.  §  25,  no  appeal  is  competent  to 
the  House  of  Lords  against  decrees  or  orders  of  the  Court  of  Ses- 
sion after  two  years  ftom  ibe  date  of  the  last  imerlocmor  appealed 
from,  except  in  the  case  of  abtenoe  from  Oreat  Britain  and  Irelandi 
in  wfaidi  tase  the  appeal  may  be  brought  within  five  years  from  the 
date  of  the  interlocutor,  (if  the  absence  should  so  long  cootinuei 
or  if  it  should  not  continue  so  long,  within  two  years  after  the 
retifm  to  the  united  kingdom,  but  so,  that  no  more  than  five  years 
should  in  any  case  be  allowed  for  absence)  ;  and  in  the  case  of  ml- 
norsy  or  non  compotee  mentiSf  within  two  years  after  majority,  or  co* 
ming  of  sound  mind,  or  within  two  years  after  the  death  of  the 
n  disqualified. 

2i  2 
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IV.  3.  3.    effect,  if  not  reclaimed  against,  as  if  they  were  pro* 
Time  li.     nounced  in  presence ;  and  all  petitions  against  the 
Mpeais^'^    interlocutor  of  an  Ordinary  must  be  preferred  with* 
'■ in  eight  sederunt-^ays  after  signing  such  interlocu- 
tor;  (1)  {Ad  S.  9.  July  1709.) 
Decrees  of      4.  Decrees,  in  absence  of  the  defender,  have  not 
inOMienoi  ^^^  force  of  ves  juiticatiB  as  to  him;  for  where  the 
are  not  ret  defender  does  not  appear,  he  cannot  be  said  to  have 
"^  subjected  himself  by  the  judicial  contract  which  is 
implied  in  litiscontestation.  (2)     A  party  therefore 
may  be  restored  against  these,  upon  paying  to  the 
other  his  costs  in  recovering  them.   The  sentences 
of  inferior  courts  may  be  reviewed  by  the  Court  of 
Session  before  decree,  .by  advocation,  (I.  2.  §  20.), 
and  after  decree  by  suspension  or  reduction ;  which 
two  last  are  also  the  methods  of  calling  in  question 
such  decrees  of  the  Session  itself,  as  can  again  be 
brought  under  the  review  of  the  Court. 
Soitences       5.  Reductionj  (IV.  L  §  5. — 18.),  is  the  proper  re- 
edi^w^'  medy,  either  where  the  decree  has  already  received 
by  reduc-    full  execution  by  payment,  or  where  it  decrees  no- 
'          thing  to  be  paid  or  performed,  but  simply  declares 
or  niipen.  &  right  in  favour  of  the  pursuer.    iSiajpenmn  is  that 
sion.          fornj  q(  law  by  which  the  effect  of  a  sentence-con- 
demnatory, that  has  not  yet  received  execution,  is 
stayed  *  or  postponed  till  the  cause  be  again  con- 

*  An  order  of  the  Houm  of  Peert,  for  ienring  a  writ  of  appeal, 
ia  undcntood  to  have  the  effect  of  stayiiig  execution  upon  the  de- 
cree appealedfVmn.  See  preface  (p.  14.)  to  Hr  Dand  BobeitMB** 
excellent  «<  Reporta  of  Caiea  on  Appeal  from  Scotland/'  1807. 

(1)  Petitions  against  the  interlocutor  of  an  Ordinary,  are  now 
prohibited  bj  6.  Geo.  IV.  c.  120.  $  18.  The  first  judgment  of 
the  liord  Ordinary  is  final  in  the  Outer- House;  but  may  be  sub- 
mitted to  the  review  of  the  Inner- House  by  a  note  presented  with- 
in twenty-one  days  from  its  date. 

{2)  See  as  to  decrees  in  absence}  Di€i,  t.  Procettf  §  18. 
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sidered*     The  first  step  towards  suspension  is  a  IV.  a  5. 
bill  preferred  to  the  Lord  Ordinary  on  the  Bills,  sentences 
This  bill,  when  the  desire  of  it  is  granted,  is  a  war-  ^^  ^*'*" 
rant  for  issuing  letters  of  suspension,  which  pass  by  raduc 
the  siimet^  but  if  the  presenter  of  the  bill  shall  ^^°'  ^^. 

^  ^  suspension. 

not,  within  fourteen  days  after  passing  it,  expedite   ■  '■■"■ " 

the  letters,  execution  may  proceed  on  the  sen- 
tence ;  {Ad  S.  8.  July  1677.)  Suspensions  of  de- 
crees til  Jbro  cannot  pass  but  by  the  whole  Lords 
in  time  of  Session,  and  by  three  in  vacation  time;  (1) 
but  other  decrees  may  be  suspended  by  any  one  of 
the  judges. 

6.  As  suspension  has  thts  efiect  of  staying  the  Suspend- 
execution  of  the  creditor's  legal  diligence,  it  cannot,  ^?  ™"^^ 
in  the  general  case,  pass  without  caution  given  by  tion. 
the  suspender  to  pay  the  debt,  in  the  event  it  shall 
be  found  du^ :  (See  Aci  S.  29.  Jan.  1650.)   Where 
the  Suspender  cannot,  from  his  low  or  suspected 
circumstances,  procure  unquestionable  security,  the 
Lords  admit  juratory  caution,  t.  e.  such  as  the  sus-  juntorj 
pender  swears  is  the  best  he  can  offer ;  but  the  rea-  ca"^o"« 
sons  of  suspension  are,  in  that  case,  to  be  consider- 
ed with  particular  accuracy  at  passing  the  bill ;  {Act 
S.  8.  Nov.  1682.)     The  nature  of  the  obligations 
prising  from  this  judicial  cautionry  is  explained, 
(III.  3.  §  28.)     Decrees  in  favour  of  the  clergy,  of 
universities,  hospitals,  or  parish  schoolmasters,  for 
their  stipends,  rents,  or  salaries,  cannot  be  sus- 

(1)  Tbe  author  is  here  speaking  of  decrees  of  the  Court  of  Ses- 
sion ;  for  suspensions  of  the  decrees  of  Inferior  Judges  might  have 
been  passed  by  one  Judge  of  Session.  But  by  6.  Geo.  IV.  c.  120> 
§  46,  the  Lord  Ordinary  on  the  Bills  is  authorised,  in  all  cases, 
without  distinction,  to  pass  bills  of  suspension  without  requiring 
the  concurrence  of  the  Inner-House  during  session,  or  of  any 
other  judge  during  vacation. 
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IV.  a  a  pended  but  upon  production  of  discharges^  or  on 
In  what  consignation  of  the  sums  charged  for;  (1669,  c.  6; 
''"^^  1^6,  c.  U.)  A  charger,  who  thinks  himsetf  &•- 
canQot  cure  without  a  cauticmer,  and  wants  diqMtteh,  may, 
1^^^^      where  a  suspension  of  his  diligence  is  sooght,  ii|^ 

ply  to  the  Court  to  get  the  reasons  of  suspension 

summarily  discussed  on  the  bill. 
Sutpen-         7.  Though  he,  in  whose  favour  the  decree  sns- 
praapJtent!  P^<}^<1  ^^  pronounced,  be  always  called  the  char- 
ger, yet  a  decree  may  be  suspended  before  a  charge 
be  gtv^n  on  it.    Nay,   suspension  is  competBut, 
even  where  there  is  no  decree,  for  putting  a  stop  to 
any  illegal  act  whatsoever.    Thus,  a  buikfing,  or 
the  exercise  of  a  power  which  one  assumes  unwar- 
The  suft.    rantably,  is  a  proper  subject  of  suspension.     Lctr 
cannot  dte  ^^  ^^  suspension  bear  the  form  of  a  summons, 
the  charger  whicfa  contains  a  warrant  to  cite  the  charger ;  and 
Sttere!*"     ^^  '*  likely  that  they  were  anciently  used  by  way  of 
summonses :  But  they  have  now  of  a  long  time  been 
considered  merely  as  a  prohibitory  dilig^ce ;  so 
that  the  suspender,  if  he  would  turn  provoker, 
must  bring  his  action  of  reduction  in  common  form, 
as  was  found  in  a  suspension  of  the  election  of  a 
magistracy;  {\)  {Feb.  1T22,  Magisiratei  qf  Edm- 
Decree  of  buTgh.)     If,  u[ion  discussing  the  letters  of  siispen- 
suspension.  ^^^  ^jjg  reasons  shall  be  sustained,  a  decree  is 

pronounced,  suspending  the  letters  of  diligence, 
on  which  the  charge  was  given,  simplicUet ;  which 
is  commonly  called  a  decree  of  9i»spenswny  and  has 
the  same  force  with  a  reduction,  as  it  takes  off  the 

iinding  the  effect  of  the  decree  suspended  to  perpetuity.     If 
letters  or-    ^^  rcasons  of  suspcnsion  be  repelled,  the  Court 

derly  pro-     «     ,     ,      ,  y,  ,.,.  ,     ,  ■    «    . 

reeded.      und  the  lettorM  ofduigenu  orderiy  proceeded^  t.  e.  re- 

(I)  But,  by  the  present  practice,  the  suspender  may  execute  hi« 
letters  of  suspension  as  a  summons,  and  thus  turn  provoker. 
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gularly  carried  on ;  and  they  ordain  them  to  be  iv.  3.  7. 
put  to  farther  execution.  (1)  The^te- 

8*  Decrees  arc  carried  into  execution  by  diji-  ^"^*****  ^^ 
gence  either  against  the  person,  or  against  the  estate  pemonai ; 
of  the  debtor.    The  first  step  of  personal  execution  ^Z^^*^^^ 
was  anciently  by  letters  passing  the  signet^  which  fonns ; 
were  called  lett^s  of  four  forms ;  because  the  debt^  •— •— ^ 
or  was  thereby  charged  to  make  payment  four  times 
successively)  each  charge  upon  three  days.    By  the  , 

fourth,  he  was  charged  either  to  pay  the  debt,  or 
to  enter  himself  into  a  prison  specified  in  the  let- 
ters ;  and,  if  he  did  neither  within  the  days  of  the 
charge,  the  messenger  was  directed  to  denounce 
bipi  rebel ;  which  severity  was  thought  justifiable, 
because  the  debtor  might  have  prevented  it  by  en- 
tering into  prison.  Letters  of  horning  were  not  and  by 
authorised  to  pass  upon  liquid  debts  till  1584^  iTrn*^^^ 
e.  139;  but  letters  of  four  forms  appear  to  have  al- 
so continued  in  use  till  the  year  1618 :  (See  Sp.  Pr. 
p.  149.  ISO.)  Before  homing  could  pass  on  the 
decree  of  an  inferior  judge,  the  decree  was,  by  our 
former  practice,  to  have  been  judicially  produced 
before  the  Session,  and  their  authority  interposed 
to  it  by  a  new  decree ;  which,  because  it  was  made 
out  in  tbe  precise  terms  of  the  other,  was  called  a 
decree  conform :  But  now  letters  of  horning  may  Decree- 
be  granted  by  warrant  of  the  Court  without  tihe  ne-  ^onfonn. 
cessity  of  a  decree-conform,  on  the  decrees  of  ma- 
gistrates of  boroughs,  sherifis,  admirals,  and  com- 
missaries; (1698, 0.177;  1606,  c.  10;  1609,  c.  15; 
1612,  c.  T.)  Letters  of  horning  were  sometimes  di- 
rected against  all  and  sundry,  without  any  previous 
decree,  or  even  citation,  {St.  IV.  3.  §  25,)  as  let- 


(1)  8«  Diet.  r.  Sitspin9m,^Rtm*9  JUctum,  I.  360. 
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IV.  a  8.    ters  against  parishioners  for  building  churcb-jrani^ 

General     dikes,  (in  consequence  of  1597,  c.  232,)  or  agunst 

letters  of    the  heritors  of  a  parish  for  the  payment  of  stipend. 

discharged.  These  general  letters  were  declared,   by   1592^ 

''"'"'         c.  140,  to  be  no  foundation  for  denouncing  any 

person  who  was  not  previously  cited  to  hear  and 

see  the  letters  directed  against  him ;  and  now,  (by 

1690,  c.  13,)  no  general  letters  can  issue,  excq>t 

for  the  King's  revenue,  or  ministers'  stipends,  or 

upon  poindings  of  the  ground.  (1) 

9.  If  the  debtor  does  not  obey  the  will  of  the  let- 
ters of  horning  within  the  days  of  the  charge,  (IL  5* 
§  24,)  the  charger,  after  denouncing  him  rebel,  and 
registering  the  horning,  (IL  5*  §  25., 26,)  may  ap* 
Letters  of  ply  for  letters  of  caption,  which  contain  a  com^ 
caption,      mand,  not  only  to  messengers,  but  to  magistrates^ 
to  apprehend  and  imprison  the  debtor.     All  ines- 
Concur,     sengers  and  magistrates,  who  refuse  their  assistance 
m^n^ers  ^  executing  the  caption,  are  liable  subsidiary  for 
and  magis.  the  debt ;  and  such  subsidiary  action  is  supported 
tratei.        ^^  ^j^^  execution  of  the  messenger  employed  by  the 
creditor,  expressing  that  they  were  charged  to  con* 
cur,  and  would  not.  By  magistrates  are  understood 
only  such  as  the  law  obliges  to  have  sufficient  pri- 
sons ;  as  sheriffs,  stewards,  bailies  of  subsisting  bo- 
roughs of  regality,  or  magistrates  of  royal  bo- 
roughs.    Hence  a  bailie  of  a  borough  of  barony 
cannot  be  charged  to  execute  a  caption ;  ( 13.  March 
1623,  Bailie  qfDunse,)    Letters  of  caption  contain 
an  express  warrant  to  the  messenger,  in  case  he 
cannot  get  access,  to  break  open  all  doors,  and 
other  lockfast  places,  where  he  is  to  search.  (2) 

(1)  As  to  letters  of  homing,  see  Diet,  ▼.  Homu^t — Rosa*!  L»- 
turtsj  I.  834.  280. 

(?)  See  as  to  options.  Did,  v.  PriaiNur,— BelPs  Cvmmnivmt 
II.  522. 


\ 
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10.  Law  secures  Peers  and  married  women  a-  IV.  a  10. 
gainst  personal  execution  by  caption,  upon  civil  what  per. 
debts.  Pupils  are  secured  by  special  statute,  (1)  ■^**?*" 
(1696,  c.  41.)    No  caption  can  be  executed  against  captUm. 
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a  debtor  within  the  precincts  of  the  King's  palace 
of  Holyroodbouse.  (2)     But  this  privilege  of  sane-  FriTiicge 
tuary  afforded  no  security  to  criminals,  as  that  ®^'*"<^*«' 
did,  which  was,  by  the  canon  law,  conferred  on 
churches  and  religious  houses  *•  (8)     The  King's  BrotectioD 
castles  are  not  entitled  to  this  privilege ;  fFak.  ii.  ^^on 
S18.)     Where  the  personal  presence  of  a  debtor, 
under  caption,  is  necessary  in  any  of  our  supreme 
courts;  the  judges  are  empowered  to  grant  him  a 
protection  for  such  time  as  may  be  sufficient  for 
his  coming  and  goin^  not  exceeding  a  month; 
(1681,  c.  9;  1698,  c.  22  f.) 

11.  After  a  debtor  is  imprisoned,  he  ought  not  Prisoners 
to  be  indulged  the  benefit  of  the  air,  not  even  un-  ^^'^^ 
der  a  guard ;  for  creditors  have  an  interest,  that  confined. 


*  See  Diet.  v.  ii.  snd  it.  o.  iSoacteary. 

f  The  Court  are  empowered,  by  the  late  bankrupt  acts,  to  grant 
the  debtor  a  personal  protection  for  a  limited  time. 


(1)  As  to  exemption  from  imprisonment,  by  reason  of  personal 
privilege,  see  Bell's  CommaUarieg,  II.  549.  The  widow  of  a  Peer 
is  entitled  to  all  the  pririleges  of  a  Peer.     See  Diet,  y,  Pter. 

(2)  See  Diet.  v.  Abbaf^-^BeWa  Commentariea,  II.  552. 

(3)  It  has  been  lately  ruled  by  the  House  of  Xiords,  (reTersing 
the  judgment  of  the  Court  of  Session,)  that  the  privilege  of  the 
Palace  protects  against  poinding  and  letters  of  open  doors ;  E. 
StratlifHore  v.  Laing,  22.  Feb.  1826.  But  this  judgment  was  pro. 
nounced  ex  parte,  (the  respondent  not  having  appeared  to  support 
the  decision  of  the  Court  of  Session,)  and  the  point  is  far  from  be- 
ing ff«e  of  doubt.  Even  if  the  privilege  were  to  extend  to  the 
Royal  Fkdace  itself,  it  would  not  follow  that  it  should  be  extended 
to  the  precincts,  though  it  is  difficult  to  assign  any  sound  principle 
for  drawing  a  line  between  the  privilege  of  the  precincts  and  the 
Royal  Palace  itself,  as  to  penonal  and  real  diligence. 
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tratn, 
when  lia- 
ble jii&fi. 
diariifjt 
the  debt. 


IV.  &  11.  ^^ir  debtors  be  kept  under  close  confioement,  that 
MagiZ  '^y  ^^  sqmlar  oaroeriSj  they  may  be  brought  tQ 
pay  their  debt  *•  ( 1 )  And  any  magistrate  or  jailor, 
who  shall  suffer  the  prisoner  to  go  abroad,  without 
a  proper  attestation  upon  oathf,  of  the  dangerous 
state  of  his  health,  is  liable  9MbddiaT&  for  the  debt, 
by  Acts.  \Ah  nhme  1671.  Magistrates  are  in  like 
manner  liable,  if  they  shall  suffer  a  prisoner  to 
escape^  through  the  insufficiency  of  their  prison ; 
{AxA  &  1 1.  i%6. 167 1 X.)  But  if  he  shall  escape  un- 
der  night,  by  the  use  of  instruments^  or  by  open 
force,  or  by  any  other  accident,  which  cannot  be 
imputed  to  the  magistrates  or  jailor,  they  are  not 
chargeable  with  the  debt,  provided  they  shall  have, 
immediately  after  his  escape  made  all  possible 
search  for  him  ||.  (2)  Regularly  no  prisoner  for 
debt  upon  letters  of  caption,  though  he  should  have 
made  payment,  could  be  released  without  letters  of 
suspension,  containing  a  charge  to  the  jailor  to  set 
him  at  liberty;  because  the  creditor's  discharge 
could  not  take  off  the  penalty  incurred  by  the  debt- 
or for  contempt  of  the  King's  authority.  But  to 
save  unnecessary  expense  to  debtors  in  small  debts, 
jailors  are,  (by  Att  S.  5.  FA.  1675,)  empowered  to 


Form  of 
liberating 
a  prisoner. 


*  See  a  singular  case  on  this  point,  JPoc.  CfXL  ix.  136. 

f  The  Court  have  sustained  a  declaration  of  a  surgeon  and  phy- 
sician upon  soul  and  conscience,  I3L  Jwnt  1791,  Fof6es;  reported 
in  Dicf.  ir.  p.  137.     See,  however,  Poc.  OXL  viL  47.  part  8. 

\  The  escape  of  a  prisoner  under  a  mtdiuaiofitgtt  warrant  is  not 
regulated  under  this  if.  8, ;  Fac,  CoHL  x.  4 

jl   Fac,  Coll.  i.  218. 


(1)  In  most  of  the  new  prisons,  airing  giounda  ara  allotted  for 
the  use  of  the  prisoners,  by  the  statutes  under  vrhich  the  prisons 
are  built. 

(?)  Sec  Did.  v.  Prigoner,  §  l.^BefPs  Cmmmtarw,  II.  6«s 
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let  go  prisoners  where  the  debt  does  dot  exceed  IV.  3. 11. 
200  merks  Scots,  upon  production  of  a  dischargt,  libcntum 
in  which  the  creditor  consents  to  his  release  *.  (See  ^^^ 
Ad  S.  18.  Jufy  1T50.)  mm, 

12.  Oar  law,  from  a  consideration  of  compas- 
sion, allows  insolvent  f  debtors  to  i^ly  for  a  re- 
lease from  prison  upon  a  ceastb  fanaonon,  u  e*  upon 
tlieir  making  orer  to  the  creditors  all  their  estate, 
real  and  personal  %•  I'his  mast  be  insisted  for,  by 
way  of  action,  tx^  which  all  die  creditore  of  the  pri«- 
soner  ought  to  be  made  parties  |i.  The  prisoner  must  pro- 
mnst,  in  this  action,  which  is  cognisable  only  by  ^^^^. 
the  Court  of  Session,  exhibit  a  particular  inventory  er*s  cMtfa. 
di  his  estate^  and  make  oath  Uiat  he  has  no  other 
estate  than  is  therein  contained,  and  that  he  has 
made  no  ccmveyance  of  any  part  of  it,  since  his  im- 
prisonment, to  the  hurt  of  his  creditors.  He  must 
also  make  oath,  whether  he  has  granted  any  dis- 
position of  his  effects  before  his  imprisonment,  and 
condescend  on  the  person  to  whom,  and  on  the 
cause  of  granting  it,  that  the  Court  may  judge  whe- 
ther, by  any  collasive  practice,  he  has  forfeited  his 

*  In  pnctjce,  the  emme  holds  in  every  case. 

f  There  must  be  inaoWency,  Fac,  CtU.  rl.  155 ;  and  it  must 
hate  arisen  from  innocent  miafortunes,  Urid,  Tiii.  S20.  and  869l 

\  This  lias  boeii  found  not  to  indude  a  naval  lieutenant's  half 
pay,  Fac.  CoiL  iv.  75.  (part  1.);  nor  professors*  salaries,  ML  zi. 
235 ;  nor  a  small  annuity,  appearing,  though  not  dadarsd,  to  be 
alimentary,  IM.  x.  99.  Sae  JM.  x.  88.  [But  in  aU  the  ktcr 
cases,  the  Court  have,  as  a  condition  of  granting  tbe  benefit  of  the 
ocsrib,  obliged  the  debtor  to  assign  over  to  his  erediton,  or  to  a 
trustee  Ibr  their  behoof,  a  certain  proportion  of  his  salary,  half  pay, 
or  annuity.     See  2.  Bdl,  577.  ] 

H  He  must  previously  have  been  one  month  in  prison,  A»  S,  18. 
Ji^  1688 ;  and  after  the  lapse  of  that  period,  he  cannot  be  dcpri- 
ved  of  his  right  to  pursue  the  cesaio  by  a  consent  firom  the  incar- 
cenitor  to  his  liberation  ;  Fac,  CoB,  vii.  63.  part  1. 
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IV.  a  11^  claim  to  liberty;  {Act  S*  Dec.  1685,  and  8.  Feb. 

LibeiTtion    1688*.) 

upon  cessio      13.  A  fraudulent  bankrupt  is  not  allowed  this 
it  not  com.  pn^uGge;  nor  a  crimmal  who  is  liable  m  an  assjth- 
petent  to    ment  or  indemnification  to  the  party  injured,  or 
quents.       ^^  executors,  though  the  crime  itself  should  be  ex- 
"^ '""  tinguished  by  a  pardon ;  (Fak.  ii.  280  f .)    A  dis- 
position granted  on  a  cetaio  banarum  is  merely  in 
farther  security  to  the  creditors,  not  in  satis&ction 
or  in  sobUum  of  the  debts.     If,  therefore,  the  dd>t- 
or  shall  acquire  any  estate  after  his  release,  such 
estate  may  be  attached  by  his  creditors,  as  if  there 
had  been  no  cessiot  except  in  so  far  as  is  necessary 
for  his  subsistence ;  {LAt.pr.de  cess.  bon. ;  Q.  AU. 
Dyvour's   c.  7.  $  3.)     Debtors  who  are  set  free  on  a  eessio 
''"^i^-        banorum,  are  obliged  to  wear  a  habit  proper  to  dy- 
vours or  bankrupts.    The  Lords  are,  (by  1698, 
c.  5.)  prohibited  to  dispense  with  this  mark  of  ig- 
nominy, unless  in  the  summons  and  process  of  eet- 
sto,  it  be  libelled,  sustained,  and  proved^  that  the 
bankruptcy  proceeds  from  misfortune.    And  bank* 
rupts  are  condemned  to  submit  to  the  habit,  even 
where  no  suspicion  of  fraud  lies  against  them,  if 
they  have  been  dealers  in  an  illicit  trade  f.  (1) 

*  At  to  th«  tight  of  exacting  jail  fees  from  prisoners  for  debt, 
vide  Diet  ii.  p.  175;  iv.  137.  138;  Fac,  CoB,  zii.  127.  (p.  281.) 
eaaa  of  the  Keeper  ofihe  To£«o<A  of  Edttdfurgh  comtra  John  Begbie, 
14u  Dec  1806,  (lot  di^idon.) 

f  Also  reported  by  KUk.  17.  ▼.  Bcnkmpt,  and  by  KamiBe,  Bern, 
Deeie.  No.  126.  See  Fae.  CoU,  vii.  No.  81.  part  2;  iUdL  ix. 
174 ;  X.  8a 

4  Fac.  CoU.  i.  4;  8eL  Deeis.  \l  ;  DicL  iv.  p.  138;  Foe.  CoK. 
>i.  198. 


(1)  Sec  as  to  cessio  bonontmj  Did.  v.  Prisoiur,  §2.-2  Bell's 
Commentaries,  SOS-  The  dyvour's  habit  is  now  dispensed  with,  in 
every  case  where  decree  of  cessio  is  pronounced.  There  is  no  ex- 
ample, it  is  believed,  of  the  Court  having  refused  to  dispense  with 
the  habit,  since  the  case  iS  Drysdals^  20.  FA.  1752. 
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14.  Where  a  prisoner  for  debt  declares  upon  IV.  ^  14. 
oath,  beforethemagistrate  of  the  jurisdiction,  that  Indigent 
he  has  not  wherewith  to  maintain  himself,  the  ma^  S^"^ 
^strate  may,  (by  1696,  c.  32.),  set  him  at  liberty,  if  Jierbe  all. 
the  creditor,  m  consequence  or  whose  diligence  He  liberated 
was  imorisoned,  does  not  aliment  him  within  ten  on  the  act 

...  J    £•       i_  Ti       of  grace. 

days  after  intimation  made  for  that  purpose.  15ut  .«*....^«.^ 
the  magistrate  may,  in  such  case,  detain  him  in  pri- 
son, if  he  chooses  to  bear  the  burden  of  the  aliment, 
rather  than  release  him ;  (20.  Feb.  1713,  Grieram.) 
This  statute,  which  is  usually  called  Hie  ad  qf 
grace^  is  limited  to  the  case  of  prisoners  for  civil 
debts.  No  prisoner,  therefore,  can  claim  the  be- 
nefit of  it  who  is  committed,  either  for  not  perform- 
ing a  fact  in  his  own  power ;  {JP.  2.  Dec.  1709,  /&»«,) 
or  for  not  paying  a  fine  or  damages  arising  ex  <fe- 
ficto/  (1)  (23.  T^w.  1738,  Mackslp''.) 

15.  Decrees  are  executed  against  the  moveable  Execution 
estate  of  the  debtor  by  arrestment  or  poinding,  3SJS^»,  * 
(III.  6.) ;  and  against  his  heritable  estate,  by  inhibi-  estate 
tion,  (II.  ll.)f  or  adjudication,  (11. 12.)  Letters  of 
poinding,  as  well  as  of  homing,  may  be  issued  by 

•    Vid$  NOTB  t  subjoined  to  the  Institutb,  B.  iy.  tit.  3.  §  28. 


(1)  Ab  to  the  Act  of  Grace,  see  Diet.  v.  Prisoner,  5  3,— Bdl'a 
Commmtaries,  II.  531,— Ross's  Lectures,  I.  348.  By  the  5. 
Geo.  IV.  c.  62,  it  is  enacted,  that,  in  future,  upon  the  imprison- 
ment of  any  debtor,  the  sum  of  ten  shilliDgs  must  be  consigned  in 
diefaanda  of  the  jailor,  to  answer  for  sliment,  in  case  this  should  be 
fimnd  due  to  the  prisoner ;  but  if  almient  shaU  be  refused,  or  if  no 
application  shall  be  made  within  tl»irty  days  after  the  imprisonment, 
the  money  consigned  shall  be  returned.  It  is  also  enacted,  that 
€?eiy  prisoner  who  claims  the  benefit  of  the  Act  of  Grace,  shaU,  if 
desired,  execute  a  disposition  omnivm  benorvm  in  favour  of  the  cre- 
ditor, at  whose  instance  he  is  imprisoned,  for  the  behoof  of  all 
bis  creditors. 
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IV.  a  15, 

Execatton 
against  the 
debtor's 
estate. 


Letters  of 
open  doors. 


Letters  of 
ejection. 


arbitral. 


Submis- 
sion. 


Ofemnan. 


warmnt  of  Uie  Court  of  Session,  on  the  decrees  of 
inferior  judges,  (1661,  c.  29.)  A  messenger  employ- 
ed in  poinding,  if  he  has  not  also  letters  of  cap- 
tion alongst  with  him,  has  no  power  to  break  open 
doors ;  bat  if  he  returns  an  execution  that  access 
was  denied  him,  letters  wiU  be  issued  of  coMrse^ 
giving  him  that  power,  which  are  called  letters  of 
open  doors.  (1)  If  one  be  condemned,  in  a  remo- 
ving or  other  process,  to  quit  the  possession  of 
lands,  and  refuses,  notwithstanding  a  charge,  letters 
of  ejection  are  granted  of  course,  ordaioiog  Uie 
sheriff  to  eject  him,  and  to  enter  the  obtainer  of 
the  decree  into  possession.  Where  the  party  still 
continued  to  possess  in  spite  of  law,  the  Soots  Privy 
Council,  while  that  court  subsisted,  granted  letters 
of  fire  and  sword,  authorising  the  sheriff  to  dis^ 
possess  him  by  all  the  methods  of  force ;  but,  by 
our  present  practice,  where  one  opposes  by  vio- 
lence the  execution  of  a  decree,  or  of  any  lawful 
diligence  which  the  civil  magistrate  is  not  able  by 
himself  and  his  officers  to  make  good,  the  execu- 
tion is  enforced  wumu  mUUari, 

16.  A  decree-w^bitralj  which  is  a  sentence  pro- 
ceeding on  a  submission  to  arbiters,  has  some  affi- 
nity with  a  judicial  sentence,  though,  in  most  re- 
spects, the  two  differ.  A  submission  is  a  contract 
entered  into  by  two  or  more  parties  who  have  dis* 
putable  rights  or  claims,  whereby  they^refisr  the 
difierences  to  die  final  determination  of  an  arbiter 
or  arbiters,  and  oblige  themselves  to  acquiesce  in 
what  shall  be  decided.  Where  there  are  two  or 
more  arbiters,  an  cversman  is  commonly  named  in 
the  submission,  to  whom  power  is  given  to  deter- 


(1)  See  Diet,  t.  ZetterM  of  Open  doon. 


MMMIMMWMMMHI 


SENTENCES  AND  THEIR  EXECUTION.  51 1 

minei  in  case  the  arbiters  cannot  agree  in  the  sen*  IV.  a  lo. 
teaee ;  and  sometimes  the  nomination  of  the  overs- 
man  is  left  to  the  arbiters.     But,  in  either  case, 
the  oversman  has  no  power  to  decide,  unless  the 
arbiters  differ  in  opinion ;  for  the  power  of  deci* 
sion  is  given  in  the  first  place  to  them;  {Dalr.  161  *•) 
Where  the  day,  within  which  the  arbiters  are  to  How  long 
decide,  is  left  blank  in  the  submission,  practice  has  ■y^™'^ 
limited  the  arbiters'  power  of  deciding  to  a  year,  obligatory. 
As  diis  has  proceeded  fcom  the  ordinary  words  of 
s^Ie^  empowering  the  arbiters  to  determine  betwixt 
and  the  day  of  nexite  come  / 

therefore,  where  a  submission  is  indefinite,  without 
ttpecifymg  any  time,  it  ought,  like  all  other  con- 
tracts or  obligations,  to  subsist  for  forty  years. 
And,  on  this  ground,  a  bond,  obliging  thegranter 
to  submit  debateable  claims  to  certain  persons,  is 
perpetual,  and  productive  of  an  action  at  any  time 
within  the  years  of  prescription ;  (25.  Feb.  16S0, 
Haifg  S.  Feb.  1669,  BaswaL)  Submissions,  like 
mandates,  expire  by  the  death  of  any  of  the  parties 
submitters.  (1)    (See  25.  Feb.  16S9,  Ht^.) 

17.  Formerly  arbiters  who  had  accepted  a  sub-  can  arbi- 
mission  mi^t  have  been  compelled  by  letters  of  ^"  ^..  . 
horning  to  pronounce  s^itence ;  which  proceeded  to  dedde? 
from  the  s^le  in  which  submissions  were  then  exe- 
cuted ;  by  whkh  not  only  the  parties,  but  the  ar«- 
biteBS)  consented  to  the  regisftration  of  the  snbmis*- 
sion,  in  order  to  dU^ence.     As  this  part  of  style 

•  Mr  David  Robertaon's  Reporti,  case  87. 

(I)  But  it  IB  usual  to  insert  a  stipulation,  tfaat  the  auMaliflion 
shall  not  expire  by  the  death  or  bankruptcy  of  any  of  the  parties  but 
that  the  decree  to  be  pronounced,  and  the  whole  effect  of  the  &ub- 
miaion,  shall  subsist  equally  against  the  representatives  and  credi- 
tors, as  against  the  parties  themselves. 
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IV.  a  17.  is  now  disused)  it  may  be  doubted,  whether  an  ar« 
Can  ubi.    biter,  who  has  accepted  the  office,  may,  like  a  main 
Mim***iled  ^^^Ui  throw  it  up  at  pleasure;  (see  JF.  30.  Jane 
to  decide?   1699,  Chiesly,  and  iL  3.  §  I,  de  rec.  etquLJ     This 
is  certain,  that  he  cannot  now  be  compelled  by 
Arbiters     summary  diligence  to  decide.  (1)    As  arbiters  are 
cannot       QQt  vested  with  jurisdiction,  they  cannot  compel 
ranTfor'^'  witnesses  to  make  oath  before  them ;  or  havers  of 
citing  wit-  writings  to  exhibit  them :  but  this  defect  is  sup- 
plied  by  the  Court  of  Session,  who,  at  the  suit  of 
the  arbiters,  (6.  Jan.  1670,  Kerj)or  of  either  of  the 
parties,  (2^  26.  June  1696,  SteveMon^)  will  grant 
warrant  for  citing  witnesses,  or  for  the  exhibition 
nor  exe-     ^^  Writings.     For  the  same  reason,  the  power  of 
cute  their    arbiters  is  barely  to  decide ;  the  execution  of  the 
^cX!^     decree  belongs  to  the  judge.     Where  the  submic- 
ters  consent  to  the  registration  of  the  decree*arbi« 
tral,  performance  may.  be  enforced  by  summary  di* 
ligence. 
They  can-       ^^  The  power  of  arbiters  is  wholly  derived  from 
not  exceed  |he  consent  of  parties.   Hence,  where  their  powers 
gtTen  to      ^^^  limited  to  a  certain  day,  they  cannot  pronounce 
them*         sentence  after  that  day ;  though  they  may,  in  ip9o 
terminOf  i.  e.  on  the  very  day  betwixt  and  whkh 
the  parties  empowered  them  to  decide ;  ( JF*.  SO.  Jime 
1694,  Wihon) :  Nor  can  they  subject  parties  to  a 
penalty  higher  than  that  which  they  have  agreed 
to  in  the  submission ;  (124.  Feb.  1789,  Cred.  t^Bth 
qnhoau")    And  where  a  submission  is  limited  to  spe- 
cial claims,  sentence  pronounced  on  subjects  not 
specified  in  the  submission  is  null,  as  bein^  vltra 
vires  con^mmiiesi. 

(1)  It  is  now  quite  fixed  that  aibiters  cannot  be  compelled  to 
,     decide ;  but  may  throw  up  the  submission  at  pleasure. 
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19.  Butt  on  the  other  partt  &$  submissions  are  iv.  a  id. 
designed  for  a  most  favourable  purpose^  (the  ami*  The  pow. 
cable  composing  of  differences,)  the  powers  there-  f^^'"'- 
by  conferred  on  arbiters  receive  an  ^mple  inter-  amply  in. 
pcetation.  For  this  reason,  a  ireneral  submission  *^>'***^- 
of  all  questions  and  claims  between  the  parties,  im- 
ports a  power  to  the  arbiters  to  decide  upon  claims, 

not  only  of  moveable,  but  of  heritable,  bonds ;  (15. 
Dec.  1631,  Kincaid.)  Hence  also,  where  arbiters 
in  a  special  submission  decree  mutual  general  dis- 
charges to  be  granted  kine  itukj  the  decree  is  never- 
theless valid,  in  as  far  as  it  relates  to  the  claims  spe- 
eified  in  the  sabmission ;  and  the  effect  of  the  ge- 
neral discharge  is,  by  a  &vourable  interpretation, 
restricted  to  these  claims ;  (F.  25.  Dec.  170S,  Oroae^* 
Jutd.)  In  like  manner,  diough,  by  the  Roman  lav, 
a  decrees-arbitral  which  dedded  only  part  of  the 
claims  submitted,  and  left  the  rest  open,  was  nuU^ 
(I  19.  §  l.Jerec.  et  fut.,)  such  partial  decree  is  ef« 
fectnal  by  our  costoms;  (20.  March  1680,  SiarA) : 
Yet  to  prevent  cavilling,  that  power,  where  it  is  in- 
tended to  be  given  to  arbiters,  is  by  the  present  style 
specially  expressed  in  the  submission^  Where  the 
submitters  have  mutual  claims  against  one  another, 
a  decree*arbitral,  which  determines  only  those  on 
one  part,  and  leaves  all  on  the  other  undeteram^, 
is  finll ;  (SO.  June  1625,  Babxmer) ;  for  it  can,  in  no 
ease,  be  presumed  to  be  die  meaning  of  parties, 
that  one  of  them  shall  have  the  benefit  of  a  final 
dedsion  on  the  claims  oonpetent  to  him,  wtiMe  the 
other  is  left  to  make  good  all  his  by  a'  law-sort* 

20.  Our  more  ancient  law,  by  which  decrees-ar-  Decrees, 
bitral  might  be  reduced  on  the  iaiqaity  of  the  sen-  ^^ 
tence,  or  enormous  prejudice  of  the  party,  defeated  dble  on 
the  principal  design  of  submissions,  vt2:.  the  cutting  '"'^""y* 
off  law-suits ;  and  was  hardly  reconcileable  to  the 

2k 
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iv.  &  20.  express  compact  of  the  submitters,  by  which  they 
agrtte  to  acquiesce  in  the  decision  of  the  arbiter; 


^?Su-    {L^'i2.derec.eiqui.J    But,  by  JBey.  1696^  § 25, 
ciblcon      decrees-arbitral  are  declared  npt  reducible  upon 
^ZT^'.,    any  ground  except  corruption,  bribery,  or  false- 
hood. (1) 


TIT.  IV. 

^  OF  CRIMES. 

The  word  crimen  in  its  most  general  senses  in- 
Cnmcs,  eludes  every  breach  either  of  the  law  of  Giod  or  of 
our  country.  In  a  more  restricted  meaning,  it 
signifies  such  transgressions  of  law  as  are  punish- 
able by  courts  of  justice.  Crimes  were,  by  the  Ro- 
man law,  divided  into  pMic  and  prmUe.  PubUe 
crimes  were  those  that  were  expressly  declared  such 
by  some  law  or  constitution,  {L  1.  depubLjmSc) 
and  which,  on  account  of  their  more  atrocious  na- 
ture and  hurtful  consequences,  might  be  prosecu- 
ted by  any  member  of  the  community ;  ($  1.  JbuL 
eod.  t)  Private  crimes  could  be  pursued  only  by 
^1^^"'  the  party  injured,  and  were  generally  punished  by 
a  pecuniary  fine  to  be  applied  to  his  use.  By  the 
law  of  Scotland,  no  private  party,  except  the  per- 
son injured,  or  his  next  of  kin,  can  accuse  crimi- 
nally :  But  the  King's  advocate,  who,  in  this  ques- 
tion, represents  the  community,  has  a  right  to  pro- 
secute all  crimes  m  vimHctam  pubHeam,  though  the 


public. 


(1)  At  to  ailiitmiQBi  and  ralmiMBoni,  ■••  DkL  y.  AMtMUm^ 
— Pftrker'g  Notes  cm  ArUhraiicn. 
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party  injured  should  refuse  to  concur  *.     Smaller  IV.  4.  i. 
offences,  as  petty  riots,  injuries,  &c.  which  do  not  Crimn. 
demand  the  public  vengeance,  pass  generally  by  the       — ~— • 
appellation  of  ddictSi  and  are  punishable  only  by 
a  small  pecuniary  mulct,  or  perhaps  by  a  short  im- 
prisonment 

2.  It  is  of  the  essence  of  a  crime,  that  there  be  Dole  it  «§- 
an  intention  in  the  actor  to  commit  it  :*for  an  ac-  "^^  ^ 

cnmei ; 

tion,  in  which  the.  will  of  an  agent  has  no  part,  is 
not  a  proper  object  either  of  rewards  or  punish- 
ments :  Hence  arises  the  rule  crimen  dolo  contra-  yet  negll. 
hitwr.     Simple  negligence  does  not  therefore  con-  ^^e 
stitute  a  proper  crime,  (il  7.  ad  leg.  Com,  de  sicar*) :  cases  pu- 
Yet  where  it  is  extremely  gross,  it  may  be  punish*  ^' 

ed  arbitrarily  or  extra  ardinem ;  (see  /.  11.  de  in- 
cend.  ruin,  tuntfr,)     Far  less  can  we  reckon  in  the  Invdiun. 
number  of  crimes  involuntary  actions,   the  first  SSisT^' 
cause  of  which  is  not  in  the  agent;  as  those  com- 
mitted by  an  idiot  or  furious  person:  But  lesser  AcUont 
degrees  of  fatuity,  which  only  darken  reason,  will  J^'^^UotoT 
not  affoYd  a  total  defence,  though  they  may  save 
from  the  pcena  ordinaria.     Actions  committed  in  Actions 
drunkenness  are  not,  as  to  this  question,  to  be  con-  •^^'I^iS^ 
sidered  as  involuntary,  seeing  the  drunkenness «it-  enness^ 
self,  which  was  the  first  cause  of  the  action,  is  both 
voluntary  and  criminal. 

3.  On  the  same  principle,  such  as  are  in  a  state 

*  The  court,  in  a  trial  for  forgery  against  a  partner  of  a  Bank- 
ing  company,  at  tlie  instance  of  the  trustee  on  the  sequestrated  csute 
of  the  company,  and  on  that  of  the  individual  partners  thereof, 
with  concourse  of  the  Lord  Advocate,  «  Find,  tltot  the  private  pro. 
*'  secntor  has  no  sufficient  title  to  maintain  the  present  action  be^ 
«<  fore  this  court,  upon  the  fiurts  charged  in  the  libel ;  the  said  pro- 
"  secution  being  only  with  tha  conooune*  and  not  at  the  instance, 
*'  of  his  Majesty's  Advocate;  and  therefore  dismiss  the  said  cri- 
'*  minal  libel,  and  the  pannel  from  the  bar.  **  The  court  also  found 
the  prosecutor  liable  to  the  pannel  in  eipcnses  ;  3.  Jtmuary  I80e» 
Cwn^  of  Andrtw  Btkh, 

2k  2 
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IV.  i.  &  of  infancy,  or  in  the  confines  of  it,  are  incapable 

Infants      of  a  criminal  action ;  dole  not  being  incident  to 

^J^.^      that  age,  (/.  12.  ad  leg.  Com.  de  sicar.)    The  Ro- 

crimes.      man  law  asserts,  in  general,  that  crimes  are  not  ins- 

Ctopu-     P^^*'^^  ^^  pupils,  (t  22.  pr.  ad  leg.  Com.  dejbb.); 

piU  com-    but  the  precise  age  at  which  a  person  becomes  car 

nut  them?  ^^^Ae  of  dole,  being  fixed  neither  by  nature  nor  by 

statute,  is  by  our  practice  to  be  gathered  by  the 

judge,  as  he  best  can,  from  the  understanding  and 

manners  of  the  person  accused.     Where  the  guilt 

of  a  crime  arises  chiefly  from  statute,  the  actor,  if 

he  is  under  puberty,  can  hardly  be  found  guilty ; 

but,  where  Nature  itself  points  out  its  deformity, 

he  may,  if  he  is  proximus  pybertati^  be  more  easily 

presumed  capable  of  committing  it :  Yet,  even  in 

that  case,  he  will  not  be  punished pana  ordinaria.  (I) 

Acceno-  ^*  ^^^  ^^V  ^  S^^^^J  ^^  *  crime,  not  only  by 
nm,  or  perpetrating  it  himself,  but  by  being  accessory  to  a 
*jjj^ ,  crime  committed  by  another ;  which  last  is  by  civi- 
lians styled  ope  et  consiHo^  {I.  50.  §  3.  dej\irt.\  and, 
in  our  law-phrase,  art  and  part.  A  person  may  be 
guilty,  art  and  part,  either,  1.  By  giving  advice  or 
counsel  to  commit  the  crime ;  or,  2.  By  giving  war- 
rant or  mandate  to  comtnit  it ;  or,  3.  By  actually 
assisting  the  criminal  in  the  execution.  A  bare  ad- 

bj  adTioe ;  ^^^^^  ^^^^  "^^  seem,  by  the  Roman  law,  to  have  in- 
ferred guilt,  (/.  36. /IT.  defkrt.\  contrary  to  the  prac- 
tice of  most  other  nations.  It  is  generally  agreed 
by  doctors,  that,  in  the  more  atrocious  crimes,  the 
adviser  is  equally  punishable  with  the  criminal; 
and  that,  in  tfie  slighter,  the  circumstances  arising 
from  the  adviser's  lesser  age,  the  jocular  or  dn^less 
manner  of  giving  advice,  8tc.  may  be  received  as 

(1)  See  at  to  the  natiuc  of  criaoci  in  gcneraly  Ber«n  Hwne'ft 
Crmmd  Law,  I.  21.^55,  (2d  edit) 


CRIM£S.  517 

pka^  for  softening  the  punishment  One  who  gives  i  v.  i.  4. 
mancULte  to  commit  a  crimei  as  be  is  the  first  spring  Acomo- 
of  agtioB,  seems  more  guilty  than  the  person  em-  "^'^ 
ployed  as  the  instrument  in  executing  it;  yet  the  '^»^»**».»^ 
actor  cannot  excuse  himself  under  the  pretence  of 
orders  which  he  ought  not  to  have  obeyed.    How 
&r  the  commands  of  a  superior  may,  in  certain 
caseSf  either  fi*ee  entirely  from  punishment,  or  mi- 
tigate it,  is  explained  by  Mackenzie,  Crim.  Treat 
tit,  Jri  and  Part,  $  5.  6. 

5*  Assistance  may  be  given  to  the  committer  of  or-MMit- 
a  crime,  not  only  in  the  actual  execution,  but  pre- 
vious to  it,  by  furnishing  him  with  poison,  arms,  or 
the  other  means  of  perpetrating  it ;  but  if  he  who 
thus  assists  had  no  reason  to  believe  that  these  in- 
struments were  intended  for  a  criminal  purpose,  no 
guilt  can  be  inferred  against  him.  That  sort  of 
assJdtance,  which  is  not  given  till  after  the  criminal 
act,  and  which  is  commonly  called  abetting,  though 
it  be  of  itself  criminal,  does  not  infer  art  and  part 
of  the  principal  crime ;  as  if  one  should  favour  the 
escape  of  a  criminal,  knowing  him  to  be  such,  or 
ooiM^eal  him  from  justice.  But  if,  previously  to  the 
commission  of  the  crime,  one  should  promise  pro- 
tection to  the  criminal,  it  will  involve  both  in  equal 
gailt ;  for  nothing  can  be  a  stronger  incitement  to 
crimes  than  the  assur,ance  of  being  screened  or  pro- 
tected from  punishment.  (I) 

6.  Tiiose  crimes  that  are,  in^their  consequences,  crioMt 
most  hurtful  to  society,  are  punished  capitally,  or  pu'V*?^ 
by  death ;  others  escape  with  a  lesser  punishment, 
sometimes  fixed  by  statute,  and  sometimes  ^bitra- 
ry,  f.  €•  left  to  the  discretion  of  the  judge,  who  may 
,     I   ■      • 

(1)  Sic  aa  to  accession  in  crimes,  Burnett's  Gtmrno/  Law,  262. 
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IV.  4.  6.  exercise  his  jurisdiction,  either  by  fine,  imprison* 
Axbitraiy   m^ot,  or  a  corporal  punishment     Where  die  pa** 
punish,      nishment  is  left  by  law  to  the  discretion  of  the  judge, 
extended    he  can  in  no  case  extend  it  to  death ;  for  where 
to  death.     ^{,g  j^^  intends  to  punish  capitally,  it  says  so  in  ex* 
press  words,  and  leaves  no  liberty  to  the  judge  to 
modify.     But  where,  in  any  of  our  ancient  laws, 
L.  B.  c.  132;  1457,  c.  77,  &c.)  the  life  of  the  of- 
fender is  put  in  the  mercy  or  will  of  the  King,  it 
is  probable  that  the  judge,  in  place  of  pronouncing 
sentence  himself,  left  it  to  the  Sovereign,  who  in- 
flicted sometimes  a  capital,  and  sometimes  a  lesser, 
punishment,  on  the  person  guilty,  according  to  his 
Capital      demerit     The  single  escheat  of  the  criminal  falls 
crimes  in-  on  conviclion,  in  all  capital  trials,  though  the  sen- 
escheat  ^    teuce  should  not  express  it ;  for,  if  the  bare  non- 
appearance in  a  criminal  prosecution  draws  this  for- 
feiture after  it,  (II.  5.  {  26.  27. )»  much  more  ought 
the  being  convicted  of  a  capital  crime  to  infer  it 
Blaaphemy.     7.  Certain  crimes  are  committed  more  immedi- 
ately against  God  himself;  others,  against  the  state; 
and  a  third  kind,  against  particular  persons.    The 
chief  crime  in  the  first  class,  cognisable  by  tempo- 
ral courts,  is  blasphemy ;  under  which  may  be  in- 
cluded atheism.  This  crime  consists  in  the  denying 
or  vilifying  the  Deity,  by  speech  or  writing.    Bias* 
phemers  were  punished  capitally  both  by  the  Jewish 
law,  (Lev.  xxiv.  16.),  and  by  the  Roman,  {Nov.  77.) 
All  who  curse  God,  or  any  of  the  persons  of  the 
blessed  Trinity,  are,  by  our  law,  (1661,  c«  21.),  to 
suiier  death,  even  for  a  single  act ;  and  those  who 
deny  him,  if  they  persist  in  their  denial.    This  act 
is  ratified  by  1695,  c.  11,  which  also  makes  the  de- 
.   nial  of  a  Providence,  or  of  the  authority  of  the 
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Holy  'Scriptaresy  criminal ;  and  pnnishable  capital-  ^^^^  ?• 
ly  for  the  third  offence.  (1)  Match. 

6.  All  persona  who  used  witchcraft,  sorcery,  or    "^ 
necroraancyy  or  pretended  skill  therein,  and  all  con* 
suiters  of  witches,  were  punished  by  death  ;  (IMS, 
c.  7S.)    But,  by  act  9.  Oeo.  II.  c.  5,  no  prosecution 
can  be  carried  on  for  witchcraft  or  conjuration ; 
and,  by  the  same  act,  all  who  undertake^  from  their 
skill  in  any  occult  science,  to  tell  fortunes,  or  dis-  TcUing 
coyer  stolen  goods,  are  to  suffer  imprisonment  for  ^^""*^ 
a  year,  stand  in  the  pillory  four  times  in  that  year, 
and  find  surety  for  their  fiitnre  good  behaviour. 

9.  Some  crimes  against  the  state  are  levelled  di- 
rectly against  the  supreme  power,  and  strike  at  the 
constitution  itself;  others  discover  such  a  contempt 
of  law,  as  tends  to  baffle  authority,  or  slacken  the 
reins  of  government     TreoMHy  crimen  mqjeataiiMj  TnMon, 
is  that  crime  which  is  aimed  against  the  majesty  of 
the  state,  and  can  be  committed  only  by  those  who 
are  subjects  of  that  state  either  by  birth  or  resi- 
dence.    It  was  high  treason,  by  the  law  of  Scot-  by  tiM  law 
land,  to  intend  the  King's  death,  to  lay  any  re-  ^J^T^ 
straint  upon  his  person,  or  to  entice  any  foreign 
power  to  invade  his  dominions,  (1662,  c.  2.),  and  to 
rise  in  arms,  maintain  forts,  or  make  treaties  with 
foreign  states,  without  his  authority ;  (1661,  c.  5«) 
Certain  facts,  though  not  in  their  nature  treason-  sututory 
able,  were  declared  by  statute  to  be  punishable  as  traMon. 
treason,  viz.  theft  by  landed  men,  (1587,  c.  50.), 
murder  under  trust,  (ibid.  c.  51.),  wilfully  setting 
fire  to  coal-heughs,  (1592,  c.  146.),  or  to  houses  or 
corns,  (1528,  c.  8.)  and  assassination,  (1681,  c.  15.) 

(1)  Tbew  rtntutei,  1661,  c.  21,  and  1695»  e.  11,  are  repealed 
jrj  the  53.  Om.  III.  e.  160,  $  a  As  to  offences  against  religion, 
•ee  Uum^  I-  ^W-  By  the  6.  Oto.  IV.  c  47,  blMphcmy  is  pii. 
niibable,  for  the  first  offenoe^  by  fine  and  imprisonmenty  and  for  the 
second,  by  banishment. 
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IV.  i.  9.   Treason  was  puaUbed  by  death,  and  by  theforfin* 

suMrtoff    ture  to  the  King  of  the  traitor^s  estate,  both  real 

treaaoti>     ^qJ  peraonal.     But  this  forfeiture  did  not  cut  off 

the  rigjit  of  the  creditors,  tacksmeo,  superiors^  vaa* 

sals,  heirs  of  entail^  or  widows  of  the  forfeiting  per« 

sofiB,  (1690,  c  38.)    Treason  might,  by  our  law^ 

have  been  tried  after  the  death  of  the  traitor,  and 

sentence  condemnatory  upon  stu:h  trial  carried  the 

estate  to  the  crown ;  (1540,  c.  69,) ;  which  was  in* 

deed  agreeable  to  the  Jus  nomtm  of  the  Romans ; 

{L  8.  pr*  G.  ad  kg.  Jul.  Maj\) ;  but  contrary  to  the 

rules  of  law,  and  the  dictates  of  humanity. 

English  10*  Soon  after  the  union  of  the  two  kingdomi  in 

'^eu^      I'^O'^i  (be  laws  of  treason,  then  in  force  in  Eng« 

made  oun.  land,  were  made  ours  by  7.  wj».  c.  21,  both  with 

regard  to  the  facts  constituting  diat  crime,  to  the 

forms^of  trial,  the  corruption  of  blood,  and  all  the 

penalties  and  forfeitures  consequent  on  it.    By  this 

act,  the  facts  tliat  inferred  statutory  treason  by  our 

former  law,  are  declared  simply  capital  crimes. 

TitaMD         11.  It  is  high  treason,  by  25.  Edw*  lU.  c  2^  to 

the^iTi  of  ^^^S^"^^  ^^^  death  of  the  King^  Queen^consort,  or  of 
England,  the  heir-^ppareut  of  the  crown ;  to  levy  war  i^ainst 
the  King,  or  adhere  to  his  enemies ;  to  counteifeit 
the  King's  coin,  or  his  great  or  PriTy  seal ;  to  kill 
the  chancellor,  treasurer,  or  any  of  the  twelve  judges 
of  England,  while  they  are  doing  their  offices;  which 
last  article  is  by  the  forenamed  act  7.  An^  applied  to 
Scotland,  in  the  case  of  slaying  any  judge  of  the 
session  or  of  justiciary  sitting  in  judgment.  Those 
who  wash,  clip,  or  lighten  the  proper  money  of  the 
realm ;  (5.  Eliz^  c.  11 ;  18.  EKz.  c.  1.) ;  who  advi- 
sedly affirm,  by  writing  or  printing,  that  the  Fte^ 
tender  ban  any  right  to  the  orowBi  or  that  the 
King  and  Parliament  cannot  limit  the  succession  to 
it,  (6.  An.  c,  7.),  or  who  hold  correspondence  with 
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the  Pretender,  or  any  person  employed  by  bim,  IV.  4. 11. 
(IS.  GaL  III*  c.  3,)  are  also  guilty  of  treason  *.       Fomwof 
18.  The  forms  of  proceeding  in  the  trial  of  trea-  £^2^ 
soDf  wfaeiher  against  peers  or  comnioners,  are  set  """^'"^"^ 
fartb  in  a  small  treatise,  published  by  order  of  the 
House  of  Lords  in  HO^i  subjoined  to  a  collection 
of  statutes  concerning  treason  •)-•    By  the  convio*  Fkins  of 
lion  upon  this  trial,  the  whole  estate  of  the  traitor  *'*'***°- 
forfeits  to  the  crown.      His   blood  is  also  cor^ 
rupted ;  so  that,  on  the  death  of  an  ancestor,  he 
cannot  inherit ;  and  the  estate  which  he  cannot 
take,  fidls  to  the  immediate  superior  as  escheat  ob 
defeckan  kar^dUt  without  distinguishing  whether 
the  lands  hold  of  the  crown  or  of  a  subject ;  {Coke^ 
1.  InaL  vol.  i.  /.  1.  c.  L  $  4 ;  HalSf  Plac.  Cor.  vol.  i. 
c  27.)    By  the  aforesaid  act,  7.  An.  c.  21,  it  is  pro» 
vided,  that  no  attainder  for  treason  shall;  after  the 
Pretender's  death,  hurt  the  right  of  any  person, 
other  than  that  of  the  offender,  during  his  natural 

•  By  Stat.  36.  Geo.  III.  cf7,  (la  Dec.  1796,)  it  is  made  high 
treason,  if  any  person  shall,  '*  either  mthin  or  without  the  realm, 
'*  eompass,  imagine,  invent,  devise,  or  intend,  death  or  destruction, 
**  or  aiiy  bodily  baim  tending  to  detth  or  destnictioD,  maim  or 
**  wounding,  imprisonment  or  restraint,  of  the  person  of  the  Kin|^ 
*<  or  to  deprive  or  depose  him  from  the  style,  honour,  or  kingly 
*<  name  of  tfa«  imperial  crown  of  this  realm,  or  of  any  other  of  his 
'*  migtaty's  dominions  or  countriea ;  or  to  levy  war  against  his  ma^ 
**  jesty  within  this  realm,  in  order^  by  force  or  constraintp  to  com- 
"  pel  him  to  change  his  measures  or  counsels,  or  in  order  to  put 
<*  any  ibrce  or  constraint  upon,  or  to  intimidate,  or  overawe,  both 
*'  HoiMes,  or  either  Homo,  of  Parliament.;  or  to  move  or  stir  any 
**  foreigner  or  stranger  with  force  to  invade  this  T«ahn,  or  any  other 
'*  his  Majesty's  dominions  or  countries,  under  the  obeisance  of  his 
**  Majesty ;  and  such  compassings,  imaginations,  inventions,  devi- 
**  ces,  or  intentions,  or  any  of  them,  shall  express,  utter,  or  declare, 
**  by  publishing  any  printing  or  writmg,  or  by  any  overt  act  or 
'<  deed."  [Hits  statute  bos  expired  in  consequence  of  the  demise 
of  his  U»  Majesty  King  George  til.] 

f  These  forms  are  also  to  be  found  in  LotliianV  Form  ofPro^ 
ctu  before  the  criminal  courts  of  Scotland. 
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IV.  4.  12.  life ;  but  this  provision  is,  by  a  posterior  act,  17. 
ActsTa-  Geo.  II.  c.  39,  not  to  take  place  as  long  as  any  of 
\*"S  Ae     the  sons  of  the  Pretender  shall  be  alive  *.     It  was 

rights  01  •Jill* 

cKditon,  for  some  tone  donbted,  whether  the  act  1690,  c.  8S, 
vaM^       saving  the  rights  of  creditors,  &c.  was  repealed  by 

'■'■■"     the  act  7.  An.j  sutiyecting  traitors,  tried  in  Scotland, 

to  the  pains  and  forfeitures  of  the  English  law ; 
since  the  excluding  of  creditors  is  not  properly  a 
penalty  on  the  traitor,  and  our  private  rights  are  by 
art,  Unumj  a.  18,  declared  unalterable,  except  for 
the  evident  utility  of  the  subject,  which  article 
might  seem  to  require  an  express  repeal  of  so  be- 
neficial a  statute.  (See  farther  Bxport  qf  Cofmrnu- 
aimers  of  Inquiry^  1719,  p»  15.  21.  28,  8cc.)  But 
it  now  seems  to  be  an  agreed  point,  that  the 
rights  even  of  third  parties,  in  the  case  of  forfei* 
ture  on  treason,  must  be  determined  by  the  law  of 
England.  (1) 
Misprision  13.  Misprision  of  treason,  from  meprendrej  is 
the  overlooking  or  concealing  of  treason.  It  is  in* 
ferred  by  one's  bare  knowledge  of  the  crime,  and 
not  discovering  it  to  a  magistrate,  or  other  person 
entitled  by  his  office  to  take  examinations,  though 
he  should  not  in  the  least  degree  assent  to  it.  Tlie 
foresaid  act  7.  An.  makes  the  English  law  of  mis- 
prision ours.  Its  punishment  is,  by  the  law  of 
England,  perpetual  imprisonment,  together  with 
the  forfeiture  of  the  offender's  moveables,  and  of 
the  profits  of  his  heritable  estate,  during  bis  life, 
(Hofe,  Plae,  Cor.  vol.  i.  c.  28.) ;  that  is,  in  the  style 
of  our  law,  his  single  and  liferent  escheat  (2) 

•  These  two  statutes,  so  far  as  they  put  an  end  to  the  fbrfeitaic 
of  inheritances  upon  attainder  of  treason,  after  the  death  of  the  Pke- 
tender  and  hissons,  repealed  by  39.  Qm.  III.  e.  93|  ( 12.  JiiV  1799.) 

(1)  As  to  treason,  see  Hwmt^  I.  506. 

(8)  As  to  misprision  of  treason,  see  Hvme<,  I.  543. 
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i4.  The  crime  of  sedition  consbts  in  the  raising  IV.  i.  14w 
cfMiiiDotioiis  or  disturbances  in  the  state.    It  is  ei*  SedUioo. 
ther  verbal  or  real*    Verbal  sedition,  or  leasing-  veiW  or 
making,  is  inferred  from  the  uttering  of  words  tend-  lauing. 
ing  to  create  discord  between  the  King  and  his  peo-        °^' 
pie.     It  was  formerly  punished  by  death,  and  the 
forfeiture  of  goods,  ( 1425,  c.  48 ;  1540,  c.  8S.);  but 
now,  either  by  imprisonment,  fine,  or  banishment, 
at  the  discretion  of  the  judge ;  1703,  c.  4  *•     Real  ^^^' 
sedition  is  generally  committed  by  convocating  to* 
gether  any  considerable  number  of  people,  without 
lawful  authority,  under  the  pretence  of  redressing 
some  public  grievance,  to  the  disturbing  of  the  pu- 
blic peace.    Those  who  are  convicted  of  this  crime 
are  punished  by  the  confiscation  of  their  goods ; 
and  their  lives  are  to  be  at  the  King's  will ;  (1457, 
C.77.)   For  preventing  rebellious  riots  and  tumults,  ^^ot-*^ 
it  is  enacted,  (1.  Geo.  I.  St  2.  c.  5,)  that  if  any  per- 
sons, to  the  number  of  twelve,  shall  assemble,  and 
being  required  by  a  magistrate  or  constable  to  dis- 
perse, shall  nevertheless  continue  tc^ether  for  an 
hour  after  such  command,  the  persons  disobeying 
shall  suffer  death  and  the  confiscation  of  move^ 
ablest.(l) 

15.  Judges  who,  wilfully  or  through  corruption,  Corrup- 
tion in 
*  This  distinction  between  verbal  and  real  sedition  gave  rise  to  judges. 

a  great  de^  of  discussion  in  1793  and  1794,  in  Uie.  course  of  the 

triab  of  ilfior,  Shirvuig,  ffc. — See  Baron  Hume*s  Commentaries, 

parti,  vol.  ii  p.  484.  eteeq.  (2d  edit.  I.  544) 

f  There  are  two  still  later  statutes  respecting  this  crime  '§taf,  36. 

Geo,  III.  e,  a  (18.  Dee,  1195)  **  for  the  more  effectually  prevent - 

'*  ing  seditious  meetings  and  assemblies/*-— and  39.  Geo.  III.c.  79. 

(12.  Jukf  1799,}  "  for  the  more  effectual  suppression  of  societies 

**  estidilished  for  seditious  and  treasonable  purposes  ;  and  for  bet- 

"  t«v  preventing  treasonable  and  seditious  practices."     See  also 

4.  Geo.  IV.  c.  47. 

(1)  As  to  sedition,  sec  Hume*s  Criminal  Law,  I.  544y^Bur> 

nett's  Criminal  Law,  329.     By  the  6.  Geo,  IV.  c.  47,  the  crimes 

of  sedition^  or  lea^ng-making,  is  punishable,  for  the  first  offence,  by 

fine  and  imprisonment;  and  for  the  second  offence,  by  banishment. 
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t  V.  4. 15.  use  their  authority  as  a  cover  to  injustice  or  op- 
'JTheftiMitek  pression,  are  punished  with  the  loss  of  bonour,* 
~'*"**''"'*^  feme  and  dignity  ;  ( 1540,  c.  104.)   Under  this  head 
maybe  classed  theft  bote,  (froaikboiej  compensation,) 
which  is  the  taking  a  consideraticm  in  money  or 
goods  from  a  thief  to  exempt  him  from  panishmeot, 
or  connive  at  his  escape  from  justice.  ( 1 )    A  sheriff 
or  other  judge,  guilty  of  this  crime,  forfeits  his  life 
and  goods ;  (1486,  c.  187.)  And,  bya  posterior  sta- 
tute, (1515,  c.  2.),  even  a  private  person,  who  takes 
Buying  of  theftbote,  suffers  as  the  principal  thief.     The  buy- 
cUims.       jng  of  disputed  claims,  concerning  which  there  is  a 
pending  process,  by  any  judge  or  member  either  of 
the  Session,  or  of  an  inferior  court,  is  punished  by 
the  loss  of  the  delinquent's  office,  and  all  the  pri* 
vileges  thereto  belonging ;  (1594,  c.  216  *•) 
Dcfcrae-        16.  Deforcement  is  the  opposition  given,  or  re* 
™^  sistance  made,  to  messengers  or  other  officers,  while 

Session  ^^^Y  ^^^  employed  in  executing  the  law.  The  Court 
competent  of  Session  IS  competent  to  this  crime,  (1581,  c.  118.): 
and,  by  the  last  statute^  relating  to  it,  ( 1592,  c.  150,), 
it  is  made  punishable  with  the  confiscation  of  move- 
ables, the  one  half  to  the  King,  and  the  other  to 
the  creditor  at  whose  suit  tlie  diligence  was  used* 
Where  the  deforcement  is  brought  only  €ul  cmkm 
effectum^  for  recovering  tlie  debt  and  damages,  the 
statute  is  amply  interpreted ;  and  consequently,  pro- 
cess will  be  sustained,  if  the  messenger  should  be 
any  how  hindered  in  the  execution  of  the  diligence, 
though  without  the  effusion  of  blood ;  but  in  a  cri- 
minal trial,  where  the  conclusion  is  penal,  effusion 
'  of  blood  must  be  libelled,  in  terms  of  the  act  1592. 
Thus,  also,  though  the  words  of  the  act  are  levell- 
ed only  against  tlie  debtor,  or  person  commanded 

«    Vide  Fac  CoO.  x.  47. 


(I)  As  to  ihefOfottf  see  Hvme,  I.  ¥}6.^Bwmtit,  IS0, 
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bj  him,  practice  has  exteuded  it,  in  a  civil  action,  IV.  4i.  16^ 
against  thoae  who  interpose  to  save  their  friend  j}ebn/t* 
from  diligence,  without  being  desired  by  the  debt-  ™"><  ^ 

17.  Deforcement  of  the  officers  of  the  customs,  '^"^ 
by  persons  to  the  number  of  eight  or  upwards,  was 
punished  by  transportation  to  America,  for  a  term 

of  years  not  exceeding  seven,  (6*  Oeo.  II.  c,2h§  34.) 
But  now,  by  19.  Geo,  II.  c.  Si,  armed  persons,  to 
the  number  of  three  or  more,  assisting  in  the  ille- 
gal running,  landing  and  exporting  of  prohibited 
or  uncustomed  goods,  or  any  who  shall  resbt, 
wound,  or  maim,  any  officer  of  the  revenue^  in  the 
execution  of  his  office,  shall  suffer  death,  and  the 
confiscation  of  moveables.  (2) 

18.  Breach  of  arrestment,  (III.  6. 6.),  is  acrimeof  BnmOk  of 
the  same  nature  with  deforcement,  as  it  imports  a  ■'^^^ 
contempt  of  the  law,  and  of  our  judges;  and  it  is 
subjected  to  the  pains  inflicted  on  deforcement,  by 

1581,  c.  118,  viz*  an  arbitrary  corporal  punishment, 
and  the  escheat  of  moveables ;  with  a  preference  to 
the  creditor  for  his  debt,  and  for  such  farther  sum 
as  shall  be  modified  to  him  by  the  judge.  (3)  Un- 
der this  head  of  crimes  against  good  government  Forestall, 
and  police,  may  be  reckoned  the  forestalling  of  "*^ 
markets ;  that  is,  the  buying  of  goods  intended  for 
a  public  market  before  they  are  carried  there ; 
which  for  the  third  criminal  act,  infers  the  escheat 
of  moveables,  (1592,  c.  148.) ;  slaying  salmon  in  for- 
bidden time,  (1503,  c.  27.)  i  offences  against  the  acts 

(1)  See  Diet  V,  DeforcetietU, 

(2)  See  as  to  deforcement  of  messengers  or  officers,  and  as  to 
smugglers,  Jhane,  I.  380,  and  I.  4>83. 

.  (3)  But  it  has  been  decided  that  no  action  lies  on  the  statute  1581 
for  breach  of  arrestment,  uUra  vakrems  Grtmt  ?.  HtS,  S7.  FA.  1792. 
See  Diet  ▼.  ArrmtmaU,  ^Breach  qfij 
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IV.  4b  la  for  preserving  the  game,  (II.  I.  $  6.) ;  destroying 
Offences  plough*graith  in  time  of  tillage,  and  slaying  or 
against  the  houghing  horses  or  cows  in  time  of  harvest,  ( 1587, 
pUatiogt     c.  82.),  and  destroying  or  spoiling  growing  timber, 

^ (1698,  c.  16.  ♦,  1.  Geo.  I.  St  2.  c.  48  fO 

19.  Crimes  against  particular  persons  may  be 
directed,  either  against  life,  limb,  liberty,  chastity, 
Murder,  goods,  or  reputation.  Murder  is  the  wilful  taking 
away  of  a  person's  life  withqut  a  necessary  cause. 
The  distinction  which  obtained  in  our  ancient  law 
between  slaughter  premeditated,  orupan^fifnihouffhl 
JUonyf  and  that  which  was  committed  on  a  sudden- 
ty,  or  chaud  meUOf  indulguig  to  the  last  the  privi* 
lege  of  girth  and  sanctuary ;  {SL  A»&  II.  c.  9 ; 

*  The  penalties  enacted  agaiAit  tenants  by  this  statute  are  sub- 
ject to  the  modificaUon  of  the  Court,  Fac,  CoU,  zii.  194w 

f  Combinations  among  workmen,  39.  Geo*  II T.  c.  81.  super- 
seded by  39.  and  4a  Geo.  III.  e.  106.  FhJsecutions  for  this  oC 
fence  have  frequently  been  brought  before  the  High  Court  of  Jus- 
ticiary on  common  law— ^ase  of  Jamn  Gramger  and  others,  21. 
Mjf  1788 ;  of  Pe^  Armtt  and  odien,  25.  FA,  1799 ;  of  ^/iearm- 
dtr  MarM&ODA  others,  18.  Use.  179ft  In  a  late  case,  agunsi 
Jama  Ti^flor  and  others,  journeymen  papermakers,  the  crime,  in 
the  major  proposition,  was  set  forth  in  the  following  terms :  **  Com- 
**  bination  or  conspiracy  among  workmen  or  ardficen  to  compel 
**  their  masters  or  employers  to  raise  their  wages,  by  strikisqg  work 
*'  in  large  numbers  at  once,  by  rewarding  or  supporting  those  who 
'*  stand  out  against  their  masters  or  employers  by  money  subscrt- 
*'  bed  for  that  purpose,  or  by  concussing  those  who  are  willing  to 
"  continue  at  the  existing  wages  not  to  do  so,  by  bribery,  abuse, 
<*  threats,  personal  Tiolenoe,  or  resolutions  not  to  work  along  with 
'<them.'*  The  Court,  on  advising  informations,  Ift  OcL  1808, 
«  find  the  libel  not  relevant  as  laid ;  and  therefore  dismiss  the  same 
**  and  the  pannels  from  the  bar." 

[See  as  to  combinations  among  workmen,  Bumett,  223»-»  Hutdu- 
•  son's  Jicffice  qf  Peace,  Appendix  of  cases,  No.  16^  17,— JSmm, 
(2d  edit)  I.  488.  But  by  5.  Geo.  IV.  c.  129,  all  laws  relativeto 
die  eombinations  of  workmen  or  of  masters  are  repealed  ;  except 
in  so  fiv  as  combinations  maij  be  entered  into  for  compelling 
workmen  or  masters,  by  violence,  to  raise  or  lower  wages,  &c.} 
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1555,  c.  81.)»  was  token  off  by  1661,  c.  32.  (copied  IV.  4.  19. 
after  1649,  c.  19.},  which  supposes  homicide  to  be  Canul 
a  capital  crime,  without  any  such  distinction.     Ca- 
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sual  homicide,  where  the  actor  is  in  some  d^ree 
blameable,  and  homicide  in  self-defence,  where  the 
jnst^bounds  of  defence  have  been  exceeded,  are  pu- 
nished arbitrarily  by  this  act ;  but  the  slaughter  of 
night  thieves,  house-breakers,  assistants  in  master- 
ful depredations,  or  rebels  denounced  for  capital 
crimes,  may  be  committed  with  impunity.  The  '^p"'?^*- 
crimes  of  demembration,  or  the  cutting  off  a  mem- 
ber, is  joined  with  that  of  murder,  in  1491,  c.  28 ; 
but,  in  practice,  its  punishment  has  been  restricted 
to  the  escheat  of  moveables,  and  an  assythment  or 
indemnification  to  the  party.  Mutilation,  or  the 
disabling  of  a  member,  is  punished  at  the  discre- 
tion of  the  judge.  See  Piimedden  on  Demembra^ 
tiathp.  65.(1) 

20.  Self-murder  is  as  highly  criminal  as  the  kiU-  ^''^'"' 
ing  our  neighbour ;  and,  for  this  reason,  our  law 

has,  contrary  to  the  rule,  crimina  morte  exHnguur^ 
tuTy  allowed  a  proof  of  the  crime  after  the  offend- 
er's death,  that  his  single  escheat  might  fall  to  the 
King  or  his  donatary.  To  this  end,  an  action 
must  be  brought,  not  before  the  justiciary,  but  the 
session,  because  it  is  only  intended  ad  avUem  ^ec- 
ten,  for  proving  and  declaring  the  self-murder; 
and  the  next  of  kin  to  the  deceased  must  be  made 
a  party  to  it  (2) 

21.  The  punishment  of  parricide,  orof  themur-  Pviicidt. 
der  of  a  parent,  is  not  confined  by  our  law  to  the 
criminal  himself.     All  his  posterity,  in  the  right 

line,  are  declared  incapable  of  inheriting ;  and  the 


(1)  See  as  to  murder  ana  homidd^  Hmm^  I.  TI&dt^BmmU,  a 

(2)  Sec  as  to  uif-mMrdtr,  Hmm^  I.  29& 
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IV.  4.  21.  succession  devolves  on  the  next  collateral  lieir ; 

Parciddt;   (1694^  c.  220»)     Even  the  cursing  or  beating  of  a 

'''''''*''*^    parent  infers  deaths  if  the  person  guilty  be  above 

sixteen  years^  and  an  arbitrary  punidimeDt  if  ke 

Murder  of  be  under  it ;  (1661,  c.  20.)    A  presumptive  or  sta- 

infiuiu.      ^j^j.y  murder  is  constituted  by  1690,  cu  21,  by 

which  any  woman  who  shall  conceal  her  pregnan* 

cy  during  its  whole  course,  and  shall  not  caU  for^ 

or  make  use  of,  help  in  the  birth,  ia  to  be  rqiuted 

the  murderer,  if  the  child  be  dead  or  an^asing. 

This  act  was  intended  to  disoonnige  theAiimatmrai 

practice,  which  yet  continues  too  frequent,  of  wo* 

men  making  away  with  their  children  begotten  in 

fornication,  to  avoid  church  censures  *.  (1) 

•  On  the  circuit  at  Pertb,  S.  SeptenAtr  1761,  beRnne  hordt 
Minto  and  Preatongnnge,  tho  libel  ngdutJohn  I^ankm  ftr  •*  viU 
**  fuUy  causiqg  or  procuring  an  abortion  to  Catherine  Martin,  wbo 
"  was  with  child  to  himself,**  was,  after  debate,  found  relevant  to 
infer  an  arbitrary  punishment.  The  libel  was  found  not  prtiren. 
Hie  Court,  j^.^^  1606, 4o«nd  a  likorefetaneyagainMCariliraie 
Bobertion  and  Gtorge  JBatchdor,  for  admilar  offcnc^;  and  oo  cob* 
▼iction,  the  pannels  were  (28.  July)  tranq[>orted  for  seven  years. 
Batcbelor  afterwards  got  a  remisaoo,  upon  condition  of  banithing 
himtelf  from  the  united  kingdom  for  the  same  period.  £fco  Ibr 
an  attempt  to  commit  this  crime»  a  heavy  punishment  is  pnsicribod* 
Thus,  at  the  Aberdeen  circuit,  21.  Sept,  1771,  Geonfe  phi^p  being 
accused  before  Lord  Justice-Clerk  (Barskimming)  and  Fltfoiir, 
of  giving  drugR  or  medidnci  to  a  iroman  to  cause  her  to  db«t,  or 
perfiirming  operations  for  that  purpose,  the  libel  was,  after  AiU  de» 
bate,  found  relevant  to  infer  an  arbitrary  punishment ;  and  on  con- 
viction of  the  attempt,  he  had  sentence  of  ban^hment  to  Ae  plan- 
latioiit  for  lift.  '<  If  a  woiihui  be  with  oUld,  and  any  gives  Im  a 
'*  potion  to  destroy  the  child  within  her,  and  she  takes  it,  and  k 
«  works  so  strongly  that  it  kills  her,  this  is  murder;*'  &2^  p.  C 
V.  i.  p.  499.   Vid.  Hume,  (part  1.)  v.  i.  p.  S74v  407.    (8d  edit  I. 

85a) 

■       I  ■  ■     I      «  I    1  ■  I      I    1  ■  ■  ^     «  I      .  1 

(1)  By  the  49.  Geo.  III.  c.  14^  it  is  enacted,  that  the  act  1690^ 
c.  Or  iliall  be  Tjfcaied  i  and  that  if  any  woman  shall  eonecal  her 
prcgnanoy  during  tlie  whole  period  thereof,  and  shall  not  call  for, 
Mid  BMika  me  of,  awiilance  in  Ae  Mrth,  and  If  the  child  be  found 
dead  or  amiasing,  she  ahal!  be  impriaoiied  for  a  period  not  exceed* 
ingtwoyears.    See  aa to dUIiwarrfer,  JSTiiaie,  1.886;  Avwtt, 579. 
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28.  Duelling,  bellum  inter  duosj  is  the  crime  of  iv.  4.  22. 
Bgbting  in  single  combat,  on  previous  challenges  Duelling. 
given  and  received.     The  single  combat  was  au-  "" 
thorised  by  the  Gothic  polity,  as  a  method  of  de* 
termining  both  civil  and  criminal  questions ;  but 
fighting  in  a  dnel,  without  licence  from  the  King, 
is  by  1600,  c.  12.(1)  made  punishable  by  death. 
This  act  is  ratified  by  1696,  c.  85,  (1)  which  also 
enacts,  that  whatever  person,  principal  or  second, 
shall  give  a  challenge  to  fight  a  duel,  or  shall  ac- 
cept a  ohallengey  or  otherwise  engage  therein,  shall 
be  punished  by  banishment  and  escheat  of  move- 
ables, though  no  actual  fighting  should  ensue.  (1) 

28.  Haimsucken,  (from  Aaim,  home,  and  socken^  Hum&uc- 
to  seek  or  pursue,)  is  the  assaulting  or  beating  of  ^^"* 
a  person  in  his  own  house.  The  punishment  of 
this  crime  is  no  where  defined  except  in  the  Books 
of  the  Majesty,  which  make  it  the  same  as  that  of 
arape^  {L  4.  c.  9.  10.) ;  and  it  is,  like  rape,  capital 
by  our  practice ;  (Mctck.  Cr.  Tr.  Ht.  Haimsucken  *•) 
The  assault  must  be  made  in  the  proper  house  of  the 
person  assaulted,  where  he  lies  and  rises  daily  and 
nightly,  {Urid.  /L  J.  c.  9.  §  1.) ;  so  that  neither  a  pub- 
lic house,  nor  even  a  private,  where  one  is  only 
transiently,  falls  within  the  law.  (2) 

84.   Any  party  to  a  law-suit,  who  shall  slay,  Battery 
wound,  or  otherwise  invade  his  adversary,  at  any  ^^*^ 
period  of  time  between  executing  the  summons  and 
the  complete  execution  of  the  decree,  or  shall  be 
accessory  to  such  invasion,  shall  lose  his  cause ; 

*  21.  Jnhf  1807,  Richard  Hamilton j  convicted  of  haimsucken 
«iid  cuIimMc  hotnieidei  had  stnlcnce  of  transportation  for  life. 

(1)  See  as  to  duelling,  Burnett,  46;  Hume,  I.  W25.  43d.  (2d 
edit.)  Tb»  statutes  IGOO,  c.  12,  and  1696,  c.  35,  ore  repealed'by 
thadQ.  Geo.  111.  c.  7a 

(2)  Sea  as  to  hainoaucken,  Bymatf,  86  ;  Hwrn,  1.  307; 
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IV.  jk  24.  (1584,  c.  138;  1594,  c.  219.)  As  these  acts  direct, 
Battery  that  proof  shall  be  previously  taken  of  the  invasion, 
^  by  the  justice  or  other  competent  judge,  the  Court 

'■"•*^"""  of  Session  sustain  themselves  judges,  because  they 
are  truly  competent  to  all  causes  where  the  concla« 
sion  is  merely  civil  *.  The  sentence  pronounced 
on  this  trial,  against  him  who  has  committed  the 
battery,  is  by  the  act  declared  not  subject  to  reduc- 
tion, either  on  the  head  of  minority^  or  any  other 
ground  whatever.  And  if  the  person  prosecuted 
for  this  crime  shall  be  denounced  for  not  appear- 
ing, his  liferent,  as  well  as  single,  escheat,  falls 
upon  the  denunciation.  (1) 
Wi^ngottt  ^^*  'I^^  crime  of  wrongous  imprisonment  is  de- 
impriMm-  scribed,  1701,  c.  6.  It  is  inferred  by  granting  war- 
rants of  commitment  in  order  to  trial,  proceeding 
on  informations  not  subscribed,  or  without  ex- 
pressing the  cause  of  commitment ;  by  receiving 
or  detaining  prisoners  on  such  warrants ;  by  re- 
fusing to  a  prisoner  a  copy  of  the  warrant  of  com- 
mitment ;  by  detaining  him  in  close  confinement 
above  eight  days  after  his  commitment ;  by  not  re* 
leasing  him  on  bail,  where  the  crime  is  bailaMe ; 
and  by  transporting  persons  out  of  the  kingdom, 
without  eitheir  their  own  consent  or  a  lawful  sen- 
tence. (See  below,  $  48.)  The  persons  guilty  of 
wrongous  imprisonment  are  punished  by  a  pecu- 
niary mulct,  from  £.600  down  to  £.400  Scots, 
according  to  the  rank  of  the  person  detained ;  and 
the  judge  or  other  person,  acting  contrary  to  the 
directions  of  the  act,  is  over  and  above  subjected  to 
pay  to  the  person  detained  a  certain  sum  per  dieat, 

*  Roberl9im*9  Reports,  case  16. 


(1)  As  to  battery  pauknie  Kte,  tee  DkL  v.  BaOmy^     The 
1564^  c.  Ida  and  \5Mt,  e.fi\9y  with  regard  to  biXUgfpmtdenie  Hu, 
have  been  repelled  hy  the  7.  Geo.  IV.  r.  49. 
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)MX>portioned  to  his  rank,  and  is  declared  incapable  iv.  i.  2/>. 
•r  public  trust.  All  these  penalties  may  be  insist-  wroogous 
ed  for  by  a  summary  action  before  the  Session,  impriton. 

and  are  subject  to  no  modification.     Private  per^ >...' 

sons  may  be  guilty  of  this  crime ;  ( 1 )  ( 14.  Dec,  17S6, 
Paierdon.) 

26.  Adultery  is  the  crime  by  which  the  marriage  Adultery, 
bed  is  polluted.    This  crime  could,  neither  by  the  ^ 
Roman  law,  {L  6.  §  i.  ad  leg.  Jul.  de  aduli.),  nor  the 
Jewish,  (Liev.  xx.  10 ;  DeiU.  xxii.  22.),  be  com- 
mitted, but  where  the  guilty  woman  was  the  wife  of 
another.     By  ours,  it  is  adultery  if  either  the  man 
or  woman  be  married.     We  distinguish  between  Notour 
simple  adultery,  and  that  which  is  notorious  or  mar*  adultery. 
nifest.     Open  and  manifest  adulterers,  who  con- 
tinue incorrigible,  notwithstanding  the  censure  of 
the  church,  were  punished,  (1551,  c.  20.),  by  the 
escheat  of  moveables ;  but  soon  thereafter,  (by 
166S,  c.  74.),  the  punishment  of  notorious  and  ma- 
nifest adultery  was  made  capital.     This  crime  is 
distinguished  by  one  or  other  of  the  following  cha- 
racters I  Where  there  is  issue  procreated  between 
the  two  adulterers ;  or  where  they  keep  bed  and 
company  together  notoriously;  or  where  they  give 
scandal  to  the  church,  and  are,  upon  their  obsti- 
nate refusing  to  listen  to  their  admonitions,  excom- 
municated, (1561,  c.  105.)  The  punishment  of  sim-  simple 
pie  adultery,  not  being  defined  by  statute,  is  left  •**"^'«^« 
to  the  discretion  of  the  judge ;  but  custom  has  made 
the  fallij^  of  the  single  escheat  one  of  its  penal- 
ties ;  (2)  (9.  Jan.  1662,  Baird.) 

• 

(1)  See  Diet  t.  Wrongous  In^pritonmaUy^'ReparatioHt  $  7.— 
For  Commentaries  on  the  act  1701 ,  c.  6,  see  Bum§tt,  316 ;  Hume, 
II.  93.  (2d  edit.) 

(8)  See  Hume,  I  499.  (2d  edit) 
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IV,  4  27.  27.  Bigamy  is  a  person's  entering  into  the  en- 
Bigftiny,  gagements  of  a  second  marriage,  in  violation  of  a 
former  marnage-vow  still  subsistmg.  B^amy,  on 
the  part  of  the  man,  has  been  tolerated,  in  many 
states,  before  the  establishment  of  Christianity, 
even  by  the  Jews  themselves ;  but  it  is  prohibited 
by  the  precepts  of  the  gospel,  and  it  is  punished 
by  our  law,  whether  on  the  part  of  the  man  or 
of  the  woman,  with  the  pains  of  perjury;  1551, 
c.  19.  (1) 
Incest.  28.  Incest  is  committed  by  persons  who  stand 

within  the  degrees  of  kindred  forbidden  in  Leir. 
xviii.,  and  it  is  punished  capitally  by  1567,  c.  14. 
The  same  degrees  are  prohibited  in  lenity  as  in 
consanguii)ity ;  {Lev.  xviii.  14.  ei  seq.)  As  this 
crime  is  repugnant  to  nature  itself,  it  is  an  Ul- 
founded  opinion,  that  incest  cannot  be  commitlied 
but  between  persons  born  in  lawful  marriage ;  for, 
in  questions  of  the  law  of  nature,  all  children,  whe- 
ther lawful  or  natural,  stand  on  an  equal  footing: 
Civilis  ratio  civiliajura  corrumpere  potest,  non  vera 
naturalia.  It  is  difficult,  indeed,  to  bring  a  legal 
proof  of  a  relation  merely  natural,  on  the  side  of 
the  father ;  but  the  mother  may  be  certainly  known 
without  marriage.  (2)  ^ 

Rape.  29.  There  is  no  explicit  statute  making  rape,  or 

the  ravishing  of  woman,  capital ;  but  it  is  plainly 
supposed  in  act  1512,  c.  4,  by  which  the  ravisher 
is  exempted  from  the  pains  of  death,  only  in  the 
case  of  the  woman's  subsequent  consent,  or  her  de- 
claration that  she  went  off  with  him  of  her  own 
free  will ;  and  even  then,  he  is  to  suffer  an  arbi- 
trary punishment,  either  by  imprisonment,  confis- 
cation of  goods,  or  a  pecuniary  fine.  (3) 

(1)  See  Hume,  I.  455,  (2d  ediu)  (2)  Ibid.  44. 

(3)  Ibid,  297 ;  Bumeit,  100. 
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30.  Theft  is  defined,  a  fraudulent  intermeddling  XV.  4^  30. 
with  the  property  of  another,  with  a  view  of  ma-  Theft, 
king  gain.  Neither  the  law  of  Moses  nor  of  Rome 
punished  theft  capitally.  By  the  first,  the  thief 
VBs  bound  to  restore,  in  some  cases,  five  times  the 
vakie;  in  others  lessi  {EojocL  xxii.  1.  et  seg.):  and 
by  the  Roman,  either  the  double  or  quadruple, 
according  to  the  circumstances  attending  the  crime. 
Our  ancient  law  proportioned  the  punishment  of 
the  theft  to  the  value  of  the  goods  stolen ;  height- 
ening it  gradually  from  a  slight  corporal  punish- 
ment to  a  capital,  if  the  value  amounted  to  thirty- 
twp  pennies  Scots,  which,  in  the  reign  of  David  I. 
was  the  price  of  two  sheep ;  (iZ.  M.  /.  4.  c.  16.  $  3 ; 
L.  B.  c,  121,  §  6,)  In  several  later  acts,  it  is  taken 
far  granted  that  this  crime  is  capital;  (1587,  c.  82; 
1606,  c.  5,  &c.)  But  where  the  thing  stolen  is  of 
small  value,  we  consider  it,  not  as  theft,  but  as 
pickery,  which  is  punished  either  corporally,  or  by 
banishment.  The  breaking  of  orchards,  and  the 
stealing  of  green  wood,  is  punished  by  a  fine,  which 
rises  as  the  crime  is  repeated ;  (1579,  c.  84  *.} 

*  Mr  Hume,  (2d  edit.  I.  81,)  adverts  to  the  stealing  of  a  hu- 
man creature,  or  crimen  plagU ;  and  afterwards  he  cites  two  in^ 
HaaccB  in  which  the  away-taking  of  an  infant  child  was  held  to  be 
a  G^tal  oflfence,  pages  104.  and  105,  (2d  edit.  I.  83.)  At  the 
Glasgow  circuit  autumn  1808,  before  Lords  CuUen  and  Hermaod, 
Raehoel  Wright  was  convicted  of  this  oifcnce  ;  and  their  Lord- 
ships having  certified  the  case,  the  Court,  at  advitdng  infannations, 
«n  25.  Jaiu  1809,  when  the  whole  six  Judges  were  present,  una- 
nimously found  the  crime  to  be  capital,  and  awarded  sentence  of 
death. 

Mr  Home  next  proceeds  (p.  105. )>  (2d  edit.  I.  84.),  to  notice 
^e  erimm  vioiati  iepiiiehri,  and  cites  the  case  of  John  Sanmd^  who, 
CD  convkcion,  had  sentence  of  whipping  and  banishment.  In  the 
later  case  of  jirekibM  Begg,  ^^o  ^»  indicted  at  the  instance  ef 
a  son  and  daughter,  the  nearest  in  kin  of  the  deceased,  (whoae  be- 
dy  had  been  raised,)  with  concourse  of  the  Lord  Adrocate,  the 
Court,  (14k  Jan*  1803,)  on  the  pannel's  own  petition,  and  consent 
•f  the  prosecutors,  pronounced  sentence  of  baniabilient  from  Scot- 


534  CRIMES, 

IV.  4. 31.     31.  Theft  may  be  aggravated  into  a  capital  crimef 
AggnvA<  though  the  value  of  the  thing  stolen  be  trifling ; 
ud  theft,    as  theft  twice  repeated,  L.  B.C.  121,  S  6,  or  com- 
mitted  in  the  night ;  org.  1661,  c.  22;  or  by  land- 
ed men ;  or  of  things  set  apart  for  sacred  uses  *• 
iUMtof     The  receivers  and  concealers  of  stolen  goods, 
knowing  them  to  be  such,  suffer  as  thieves ;  SL  • 
At.  II.  c.  21.  Those  who  barely  harbour  the  person 
of  the   criminal   {receptaiores)  within  forty-eight 
hours  either  before  or  after  committing  the  crime, 
are  punished  as  partakers  of  the  theft;  1567,  c.  21, 
Such  as  sell  goods  belonging  to  thieves  or  lawless 
persons,  who  dare  not  themselves  come  to  market, 
are  punished  with  banishment  and  the  escheat  of 
moveables;   1587,  c.  109.  (1) 
Hobbery,       3^*  Theft,  attended  with  violence^  is  called  rob- 
Keff         bery ;  and,  in  our  old  statutes,  rief,  (1477,  c.  78.  X 
Sorning.  '  or  stouthrief,  (1515,  c  2.) ;  under  which  class  may 
be  included  sorning,  or  the  taking  of  meat  and  drink 
by  force,  without  paying  for  it.     Stouthrief  came 
at  last  to  be  committed  so  audaciously,  by  bands  of 
men  associated  together,  that  it  was  thought  ne- 
cessary to  vest  all  our  freeholders  with  a  power  of 

land  for  fourteen  years ;  under  certification  of  whipping,  Ac  ia 
case  of  prenous  return*  The  libel  is  laid  upon  '<  the  laws  of  this 
'*  and  other  well-governed  realms.'* 

*  See  another  species  of  aggraTated  theft  applicable  to  penons 
employed  in  the  service  of  the  Post-office,  Note  *  subjoined  to  b.  ^ 
tit.  4.  §  59.  of  the  Instituts.  By  statute  42.  Gto.  III.  c  81. 
§  1.  and  2,  the  same  punishment  is  provided  for  the  case  of  peiw 
sons  employed  in  the  Post-office,  secreting,  &c.  letters  oontaining 
atujf  parts  of  any  security  mentioned  in  the  act  7.  Geo.  III.  c  50, 
and  also  for  the  case  of  persons  procvrti^  such  offence.  This  sta- 
tute was  probably  occasioned  by  the  circumstances  of  a  cast  rapoit- 
ed  by  Z«ac^  No.  844.  It  is  not  necessary  for  bringing  an  oficndar 
within  the  operation  of  these  statutes^  that  he  have  taken  the  oath 
required  by  9.  Ann*  e.  10 ;  Leach,  v.  i.  p.  3.  Note. 

(1)  As  to  theft,  see  Hume,  I.  56  ;  Bwmett,  1 1 1. 


CRIMES.  «5»i3 

Wding  courts  upon  sorners  and  rievers,  and  cou-  I v.^  3i?« 
demning  them  to  death ;  (1)  (1594,  c.  227.)     Nay,  Biaek. 
all  were  capitally  punished,  who,  to  secure  their 
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lands  from  depredation,  paid  to  the  rievers  a  yearly 
contribution,  which  got  the  name  of  Blackmail ; 
(1567,  c.  21 ;  1587,  c.  102.)  An  act  passed,  (1609,  Egyptians. 
e.  13.},  commanding  to  banishment  a  band  of  sorn- 
ers, who  were  originally  from  Egypt,  called  Gyp^ 
siesj  and  adjudging  to  deatli  all  that  should  be  re* 
puted  Eggptiansy  if  found  thereafter  within  the  king- 
dom. Robbery  committed  on  the  seas  is  called  pira-  Piracy. 
cy,  and  is  punished  capitally  by  the  high  admiral. 
Several  of  the  facts  which  constitute  this  crime  are 
set  forth  in  a  British  statute,  (8.  Geo.  I.  c.  24  *•)  (2) 

S3.  Falsehood,  in  a  large  sense,  is  the  fraud  u-  Fabefaood. 
lent  imitation  or  suppression  of  truth,  to  the  da- 
mage of  another.     The  lives  and  goods  of  persons  False 
convicted  of  using  false  weights  or  measures  were,  ^««*>*» 
by  our  old  law,  in  the  King's  mercy ;  and  their  surm. 
heirs  could  not  inherit,  but  upon  a  remission;  {L.B. 
c.  132.}  The  latest  statute  against  this  crime,  (1607, 
c.  2.),  punishes  it  by  confiscation  of  moveables.  (3) 

34.  That  particular  species  of  falsehood,'  which 
consists  in  the  falsifying  of  writings,  passes  by  the 
name  of /orgery^  and  was,  by  the  Roman  law,  pu-  Forgery ; 
nished  capitally,  where  the  atrocity  of  the  fact  re- 
quired it;  (/.  22.  C  ad  leg.  Com,  defals)     By  our  its  pmiifth. 
statute  law,  the  punishment  of  this  crime  was  at  ™*'**' 
first  the  amputation  of  the  hand ;  {St.  AL  II.  c.  1 9.) ; 
afterwards  proscription,  banishment,  and  dismem- 

•  See  8taL  39.  Geo,  III.  c.  85.  (12.  July  1799,)  for  protecUng 
masteiis  against  embeizlements  by  their  clerks  or  servants. 

(1)  As  to  rebbery,  see  i9^<nitf r,  I'id;  HwMy  1.  101. 

(2)  See^wiM,  I.  467.  476. 

(3)  See  Diet.  v.  DeHnqueney. 
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IV.  4.  34^.  bering  of  the  hand  and  tongue,  joined  with  the 
Forgery,     Other  pains  inflicted  by  the  common  Uiw,  (1551, 
its  punish-  C.22.);  and  at  last  it  is  declared,  in  geqeral  terms, 
****'^>*'»M>>i>    to  be  the  pains  due  to  the  committetii  of  fklsehood, 
( 1621,  c.  22.)  Our  practice  has  now  of  a  long  time, 
agreeable  to  the  Roman  law,  made  the  crime  capi- 
tal, unless  the  forgeiy  be  of  executions,  or  other 
writings  of  smalkr  moment ;  in  which  case  it  \b 
punished  arbitrarily ;  {Feb.  1T39,  Macviear.) 
The  false        ^^*  ^^^  Writing  must  not  only  be  &bricated, 
writing      but  put  to  use  or  founded  on,  in  order  to  infer  this 
JJJJ^^  *      crime.     Any  person  who  founds  on  a  writing  al« 
leged  to  be  false,  may  be  put  to  declare  jndidally, 
'   whether  he  is  willing  to  abide  by  it  as  a  true  deed. 
If  he  declines  to  abide  by  it,  the  deed  is  pronoun- 
ced false ;  but  he  is  not  absolved  on  his  passing 
from  it,  if  evidence  be  brought  that  he  was  acces- 
wiMtif     ^^''y  ^°  ^'^®  forgery,  (16S1,  c.  22.)  Frequently  the 
the  user      user  of  the  deed  oilers  to  abide  by  it  quali/lcale,  or 
^ ' '  under  protestation  that  it  came  fairly  into  his  hands, 
and  that  he  had  no  accession  to  the  crime.     The 
immediate  receiver  of  a  writing  must,  in  all  cases, 
abide  by  it  simply ;  but  heirs  and  singular  succes- 
sors are,  in  certain  favourable  cases,  allowed  to  do 
it  under  a  quality,  the  import  of  which  is  to  be  af- 
terwards considered  by  the  judge. 
The  Court      36.  The  trial  of  forgery,  though  it  be  strictly 
competent  criminal,  is  proper  to  the  Court  of  Session,  (I.  8. 

for  forgery.  ^-,.,  ,  .  ,.        .  ,  . 

§  11.};  but,  where  improbation  is  moved  against  a 
deed  by  way  of  exception,  the  inferior  judge,  be- 
fore whom  the  action  lies,  is  competent  to  it  orf  ci- 
Consigna-  vUcm  effectum^  {org.  1557,  c.  62.)  He  who  pleads 
uonin  im-  improbation,  either  by  way  of  action  or  exception, 
was,  by  said  act  1557,  obl^ed  to  give  security  to 
pay  a  certain  sum  at  the  discretion  of  the  judge,  if 
he  should  succumb  in  his  allegation.     Afterwards, 
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by  an  act  of  sederunt,  (mentioned  in  Books  S.  8.  iv.  4^  36. 
Jan.  1583-4,)  in  place  of  security  for  the  sum  mo-  Conttgna. 
dified,  it  was  to  be  consigned ;  but  these  acts  are  ^,JJ^. 
now  quite  in  disuse,  where  the  improbation  is  un«-  tions. 
dertaken  by  way  of  action.     When  it  is  pleaded  as 
an  exception,  our  practice,  to  discourage  affected 
delays,  obliges  the  defender,  who  moves  it,  to  con- 
sign £.40  Scots ;  which  he  forfeits,  if  his  plea  shall 
appear  calumnious.  (1) 

37.  The  proof  in  improbation  is  either  direct  or  Proof  in 
indirect     The  first  is,  by  the  testimony  of  the  wri-  ^pp«>'>^ 
ter  of  the  deed,  and  of  the  witnesses  who  attest  it, 
called  the  instrumentary  witnesses.     A  proof  by 
the  indirect  manner  is  gathered  from  circumstan- 
ces and  extrinsic  arguments.     If  one  of  the  two  in-  Dinct, 
strumentary  witnesses  should  depose  that  the  wri- 
ting is  true,  and  the  other,  that  he  did  not  attest  it, 
the  writing  will  be  annulled,  being  supported  by 
the  testimcHiy  of  one  witness  only ;  but,  the  user 
will  not  be  subjected  to  the  pains  of  falsehood,  be- 
cause he  is  justified  by  the  oath  of  that  witness. 
Where  witnesses  attest  a  deed  without  knowing 
the  granter,  and  seeing  him  subscribe,  or  hearing 
him  own  his  subscription,  the  deed  is  not  only  im- 
probative,  but  such  witnesses  are  declared  acces- 
sory to  forgery,  (1681,  c.  5.)  Yet,  as  this  sort  of  ac- 
cession is  merely  statutory,  the  punishment  ought 
to  be  restricted  at  the  discretion  of  the  judge.  The  "^  u^- 
circumstances  by  which  forgeries  are  most  frequent- 
ly discovered  in  th^  indirect  way,  are,  comparatione 
titerarvm^  by  comparing  the  handwriting  of  the 
writer,  or  the  subscription  of  the  granter,  as  it 
stands  in  other  genuine  writings,  with  that  which 
appears  in  the  deed  in  question ;  by  the  manner  of    ' 


(1)  Soc  Diet*  V.  Jmprobaiion,'^DdinqHcneyf  §  7. 
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Forgery, 
when  ca- 
pital, ii 
remitted 
to  the  Jus- 
ticiary. 


IV.  4.  37.  spelling ;  by  the  agreement  or  disagreement  of  the 
Proof  in  style  of  the  deed  with  that  of  the  age  in  whkh  it  is 
said  to  have  been  executed ;  by  the  stamp  of  the 
paper ;  by  a  false  date,  or  by  a  proof  that  the  al- 
leged granter  was  not,  at  the  date,  in  that  place 
where  the  deed  bears  to  have  been  signed ;  which 
last  is  called  o/ifri. 

S8.  Where  a  person  found  guilty  of  forgery  by, 
the  Court  of  Session,  is  by  them  remitted  to  the 
Justiciary,  (1. 3. 11,)  an  indictment  is  there  exhibit- 
ed against  him,  and  a  jury  sworn,  before  whom  the 
decree  of  Session  is  produced,  in  place  of  all  other 
evidence  of  the  crime,  in  respect  of  which  the  jury 
find  the  pannel  guilty ;  so  that  that  decree,  being 
pronounced  by  a  competent  court,  is  held  as  full 
proof,  or,  in  the  style  of  the  bar,  as  prgbatio  prxh 
fto^a*.  (1) 

39.  Perjury,  which  is  the  judicial  affirmation  of 
a  falsehood  on  oath,  really  constitutes  the  crimen 
foki :  for  he  who  is  guilty  of  it  does,  in  the  most 
solemn  manner,  substitute  falsehood  in  the  place 
of  truth.  To  constitute  this  crime,  the  violation 
of  truth  must  be  deliberately  intended  by  the  swear- 
er ;  and  therefore  reasonable  allowances  ought  to 
be  given  to  forgetfulness  or  misapprehension,  ac- 
cording to  his  age,  health,  and  other  circumstan- 

*  Vide  statute  15.  Oto.  II.  c.  13.  §  II,  which  enacts  a  capi- 
tal punishment  against  those  who  counteHeit  notes  of  the  Bank  of 
England.  Richard  Mmdham,  alias  Mmdkam  was  indicted  for  this 
offence  at  common  law  as  well  as  on  the  statute.  The  Lord  Ad- 
vocate, (3.  Dec.  1804,)  restricted  the  charge  to  a  statutory  offence, 
and  departed  from  it  as  laid  at  common  law.  Tlie  Court,  (10.  Dec. 
1804,)  "  found  that  the  sUtute  libelled  on  does  not  extend  to  Soou 
"  land  ;  and  that  the  libel,  as  now  restricted,  is  not  relevant :  And 
'*  therefore  dismiss  the  same,  and  the  pannel  timpliciter  from  the 
*♦  bar." 


Perjury; 


(1)  See  Hvme,  1.  133,— J?wrwc«,  176. 


CRIMES,  5S0 

ces.    The  breach  of -a  promissory  oath  does  not  in-  IV.  4.  39. 
fer  this  crime ;  for  he  who  promises  on  oath,  may  Ptojuiy ; 
sincerely  intend  performance  when  he  swears,  and  '"""""^ 
•o  cannot  be  said  to  call  on  God  to  attest  a  false* 
hood.     Though  an  oath,  however  false,  if  made 
upon  reference  in  a  civil  question,  concludes  the 
cause,  the  person  perjured  is  liable  to  a  criminal 
trial ;  for  the  effect  of  the  reference  can  go  no  far- 
ther than  the  private  right  of  the  parties* 

40.  Notwithstanding  the  mischievous  consequen-  iu  punish- 
ces  of  perjury  to  society,  it  is  not  punished  capi-  "*"*' 
tally,  either  by  the  Roman  law,  {L  13.  C.  de  tesLy) 

or  by  ours.  The  special  punishment  of  swearing 
falsely  on  an  assize,  was  confiscation  of  moveables,' 
imprisonment  for  a  year,  and  infamy,  {B.  M,  L  1. 
Cm  14.) ;  which  punishment  came,  in  the  course  of 
time,  to  be  transferred  to  perjury  in  general,  with 
a  small  variation,  (1555,  c.  47.)  The  Court  of  Ses-  before 
sion  is  competent  to  perjury  mcidenter^  when,  in  ^^^™ 
any  examination  upon  oath,  taken  in  a  cause  de- 
pending before  them,  a  person  appears  to  have 
sworn  falsely ;  but  in  the  common  case,  that  trial 
is  proper  to  the  Justiciary.  Subornation  of  perjury 
consists  in  tampering  with  persons  who  are  to  swear 
in  judgment,  by  directing  tliem  how  they  are  to 
depose ;  and  it  is  punished  with  the  pains  of  per- 
jury, (1)  (said  1555,  c.  47.) 

41.  The  crime  of  stellionate,  from  steUio^  {Piin,  st«llionate. 
HisL  Nat,  L  30,  c.  10,)  includes  every  fraud  which 

is  not  distinguished  by  a  special  name;  but  is 
chiefly  applied  to  conveyances  of  the  same  numeri- 
cal right,  granted  by  the  proprietor  to  different  dis- 
ponees,  (/.  3.  §  L  StellUm.  1592,  c.  140.)     The  pu- 


(1)  See  Did.  v.  BtMnquency,  §  %^Bumttt,  203,— //Kffie,  I. 
360. 


540 


CKIMCS. 


IV.  4l  41. 
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Usury ; 


direct. 


Under, 
taking  a 
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cludes 
usury. 


Bonds  of 
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nisbment  of  stellionate  must  necessftrily  be  arbi* 
trary,  to  adapt  it  to  the  various  natures  aod  diflPer- 
ent  aggravations  of  the  fraudulent  acts;  (/.  3.  $  2. 
StMiim^)  The  persons  guilty  of  that  kind  of  it 
which  consists  in  granting  double  conveyances,  are 
by  our  law  decUred  infamous,  and  their  lives  and 
goods  at  the  King's  mercy ;  ( 1)  ( 1540,  c.  105.)  The 
cognisance  of  fraudulent  bankruptcy  is  appropria«' 
ted  to  the  Court  of  Session,  who  may  inflict  any 
punishment  on  the  offender  that  appears  propor- 
tioned to  his  guilt,  death  excepted ;  (d)  (1696,  c.  5.) 
42.  The  crime  of  usury,  before  the  ReformatioD, 
consisted  in  the  taking  of  any  interest  for  the  use 
of  money ;  and  now  in  taking  a  higher  rate  of  in- 
terest than  is  authorisecf  by  law.  It  is  divided  in- 
to usura  mamfe^a  or  direct ;  and  vdata^  or  covered. 
One  may  be  guilty  of  the  first  kind,  either  where 
he  covenants  with  the  debtor  for  more  than  the 
lawful  interest  on  the  loan  of  money,  or  where  one 
receives  the  interest  of  a  sum  before  it  is  due,  since 
thereby  he  takes  a  consideration  for  the  use  of  mo- 
ney before  the  debtor  has  really  got  the  use  of  it; 
(162 1,  c.  28.)  Where  a  debt  is  clogged  with  an  un- 
certain condition,  by  which  the  creditor  runs  the 
hazard  of  losing  his  sum,  he  may  covenant  for  an 
higher  interest  than  the  legal,  without  the  crime  of 
usury ;  for  there,  the  interest  is  not  given  merely  in 
consideration  of  the  use  of  the  money,  but  of  the 
danger  undertaken  by  the  creditor.  Hence,  one 
who  lends  money  upon  bottomry,  the  repayment  of 
which  depends  upon  the  safe  return  of  the  ship  on 
which  the  money  is  lent,  may  lawfully  take  a  rate 
of  interest  proportioned  to  his  risk. 

(1)  As  to  stellionate,  see  Diet,  v.  Ddinqueniy,  §  5, — Hiattt 
1.  322. 

(2)  Sec  //iwir,  I.  503. 
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43.  Covered  usury  is  that  which  is  committed  IV.  4.  43. 
under  the  mask,  not  of  a  loan,  but  of  some  other  indirect 
contract,  e.  g.  a  sale  or  an  improper  wadset.     Thus  "*"^' 

a  back^tack,  which  b  given  by  a  wadsetter  to  the  by  our 
reverser,  for  payment  of  a  tack-duty  exceeding  the  ^^  ^^ ' 
kgal  interest  of  the  sum  lent,  is  accounted  a  loan, 
thcM^  covered  under  the  contracts  of  wadset  and 
hicadon ;  and  consequently  infers  usury*  And»  in 
general,  all  obligaticms  entered  into  with  an  inten^ 
lion  of  getting  more  than  the  legal  interest  for  the 
use  of  money,  however  they  may  be  disguised,  are 
declared  usurious  by  1597,  c.  247.  As  a  farther  by  a  Bn. 
guard  against  this  ctime,  the  taking  of  more  than 
the  legal  interest  for  the  forbearance  of  payment 
of  money,  merchandise,  or  other  commodities,  by 
way  of  loan,  exchange,  or  other  contrivance  what- 
ever ;  or  the  taking  a  bribe  for  the  loan  of  money, 
or  for  delaying  its  payment  when  lent,  is  declared 
usury ;  12.  An.  sUxL  2.  c.  16  *. 

44.  The  punishment  of  usury  was,  by  said  act  Usury, 
1697,  declared  to  be  the  escheat  of  moveables,  an-  ^^^l 
nulling  the  usurious  contract,  and  a  forfeiture  o£ 

the  principal  sum  lent,  with  the  lawful  interest  due 
upon  it;  to  the  King  or  his  donatary,  with  the  bur- 
den of  restoring  to  the  private  party,  in  case  he 
should  concur  in  the  prosecution,  the  unlawful  pro- 
fits given  by  him  to  the  creditor.  But,  by  the 
aforesaid  act  of  Q.  Anne,  the  usurious  obligation  is 
not  only  declared  void,  but  the  creditor,  if  he  has 
received  any  unlawful  profits,  forfeits  the  treble  va- 
lue of  the  sums  or  goods  lent  Usury,  when  it  is  ^^^^^^ 
to  be  pursued  criminally,  must  be  tried  by  the  Jus-  whom 
ticiary ;  but  where  the  libel  concludes  only  for  the  *»"P^"^- 

•  nfe  iRv.  CWL  YOl.  zi.  Na  175.  and  193. 
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IV.  4  44  yQijJQg  of  the  debt  or  restitution,  die  Session  is  the 
^°i"7'    proper  court  (1) 

45.  Injury,  in  its  proper  acceptation,  is  the  re- 
proacbing  or  affironting  our  neighbour*     Injuries 

verbal,  are  either  verbal  or  real.  A  verbal  injury,  when 
directed  against  a  private  person,  consists  in  the 
uttering  contumelious  words,  which  tend  to  expose 
our  neighbour's  character  by  making  him  little  or 
ridiculous  ••  Where  these  offensive  words  are  ut- 
tered in  the  heat  of  a  dispute,  and  spoke  to  the  per- 
sc^'s  face,  the  law  does  not  presume  any  malicious 
intention  in  the  utterer,  whose  resentment  gene- 
rally subsides  with  his  passion ;  and  yet,  even  in 
that  case,  the  truth  of  the  injurious  words  seldom 
absolves  entirely  from  punishment.  It  does  not 
seem  that  the  twitting  one  with  natural  defects, 
without  any  sarcastical  reflections,  though  it  be 
inhumane,  falls  under  that  description,  as  these 
imply  no  real  reproach  in  the  just  opinion  of  man- 
kind. Where  the  injurious  expressions  have  a 
tendency  to  blacken  one's  moral  character,  or  fix 
some  particular  guilt  upon  him,  and  are  delibe- 
rately repeated  in  different  companies,  or  handed 
about  in  whispers  to  confidents,  it  then  grows  up 
to  the  crime  of  slander,  agreeably  to  the  distinc- 
tion of  the  Roman  law;  (/•  15.  §  12.  de  u^»)  And 
where  a  person's  moral  character  is  thus  attacked, 
the  animus  injuriandi  is  commonly  inferred  from 
the  injurious  words  themselves,  unless  q>ecial  cir- 
cumstances be  offered  to  take  off  the  presump- 
tion ;  ex.  gr.  that  the  words  were  uttered  in  judg- 
ment in  one's  own  defence,  or  by  way  of  infbnn»> 

•   FUe  JCiZi  No.  17.  twoe  Detmqiiaiey. 

(1)  Sm  M  to  uiury,  BkL  t.  Umrff^^Hmmt  I.  4Qg,— .fbwdbi 
OS  Utui7,-»0nf  on  Uniiy,— Crnqrn  on  Usury. 
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tioti  to  a  magistrate,  and  had  some  foundation  in  IV.  4^  id^ 
fiict.     The  cognisance  of  slander  was,  and  perhaps  injuiy, 
is  to  this  day,  proper  to  the  CommissarieSi  who^  as  ^^^ 
the  Judices  CkrisOamiaJtis^  were  the  only  judges  of  compe. 
scandal ;  but,  for  some  time  past,  bare  verbal  in-  *^^' 
juries,  or  hasty  wordsuttered  intemperately  in  rixOf 
have  been  tried  by  other  criminal  judges,  and  even 
by  the  Session;  {Fac.  Coll.  14T.)     It  is  punished, iu puniih^ 
either  by  a  fine,  proportioned  to  the  condition  of '°^** 
the  persons  injuring  and  injured,  and  the  circum- 
stances of  time  and  place;  (Z.  7.  §  8.  de  ix^ur,);  or, 
if  the  injury  import  scandal,  by  publicly  acknow- 
ledging the  offence;  (1)  and  frequently  the  two  are 
conjoined.     The  calling  one  a  bankrupt  is  not,  in 
strict  speech,  a  verbal  injury,  as  it  does  not  affect 
the  person's  moral  character ;  yet,  as  it  may  hurt 
his  credit  in  the  way  of  business,  it  founds  him  in 
an  action  of-  damages,  which  must  be  brought  be- 
fore the  judge-ordinary.    A  real  injury  is  inflicted  Real  in^ 
by  any  fact  by  which  a  person's  honour  or  digni-  J^'^- 
ty  is  affected ;  as  striking  one  with  a  cane,  or  even 
luming  a  blow  without  striking ;  spitting  in  one's 
face ;  assuming  a  coat  of  arms,  or  any  other  mark 
of  distinction  proper  to  another,  &c.     The  compo- 
sing and  publishing  defamatory  libels  may  be  rec- 
koned of  this  kind.    Real  injuries  are  tried  by  the 
judge-ordinary,  and  punished,  either  by  fine  or 
imprisonment,  according  to  the  demerit  of  the  of- 
fenders. (2) 


(1)  Hie  public  idmowledgment  of  the  offence,  by  subscribing  a 
palinode,  has  been  disapproved  of,  in  modem  practice,  and  is  now 
greatly  in  disuse.  See  Cha!mtr$  v.  Douglas,  9.  Feb.  1790 ;  Roger 
▼.  Couper,  1.  July  182a 

(2)  As  to  injuries  real  and  verbal,  see  I^iet,  v.  IMnquenaf,^^ 
Damage  and  LUerat^'^IUparaiion, — Hume,  I.  333 ;  Borthwick 
M  the  Law  o/Libd, 
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46.  After  having  shortly  explained  the  several 
crimes  punishable  by  our  law,  this  treatise  may  be 
concluded  with  |i  few  observations  on  criminal  ju» 
risdiction,  the  forms  of  trial,  and  the  methods  by 
which  crimes  may  be  extinguished.  Criminal  ju* 
rlsdiction  is  founded,  1.  Batione  domactfta^  if  the  de- 
fender dwells  within  the  territory  of  the  judge;  for 
every  criminal  judge  must  have  a  power  inherent 
in  him  of  punishing  all  offenders  subject  to  his  jn« 
risdiction.  Vagabonds  who  have  no  certain  <loBit- 
eil,  may  be  tried  wherever  they  are  apprdiend* 
ed.  (I)  2,  Batione  delicti,  if  the  orime  was  com- 
mitted within  the  territory ;  because,  in  tliia  way^ 
those  under  whose  eye  the  fact  was  perpetrated, 
will,  by  seeing  it  also  punished,  be  most  effeotual- 
ly  deterf ed  from  copying  after  such  examples ;  {SL 
Qui,  c.  18.);  and  the  just  resentment  of  the  person 
injured  or  his  friends  will  be  most  amply  satisfied; 
(/.  28.  §  15.  de  pcen.)  And  indeed,  by  several  old 
temporary  acts,  (14S6,  c.  148;  1491,  c.  28^)  cri« 
minals  were  to  be  tried  by  that  judge  alone  within 
whose  territory  the  crime  was  committed.  Trea> 
son  is  triable,  by  the  English  law,  in  that  county 
alone  where  it  is  committed ;  But,  by  19.  Geo.  II. 
c.  9,  it  was  made  lawful  to  try  treasons  committed, 
a$mo  1745,  in  any  county  that  the  King  should  ap- 
point ;  and  by  a  temporary  act^  now  expired,  (81. 
Oeo.  II.  c.  19,)  treason  committed  in  certain  Scots 
counties  was  made  triable  by  the  Court  of  Justicia* 
ry,  wherever  it  should  sit 

'  47.  No  criminal  trial  can  proceed,  unless  the 
person  accused  is  capable  of  making  his  defence. 
Absents,  therefore,  cannot  be  tried;  nor  fatuous 
nor  furious  persons,  dutantejiirorej  even  for  crimes 
committed  while  they  were  iti  their  senses.    For  a 


(I)  At  to  the  Fcrum  domiciiii  el  delicti^  see  Ilume,  11.  51.  55. 
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like  reason,  minors,  who  had  no  curators,  could  I  v.  ^  i7. 
not,  by  the  Roman  law,  be  tried  criminally ;  (/.  4.  What  per. 
C.  de  auLpr(BSt.j)  lest  they  should,  from  the  heat  of  ^^' 
youth,  either  speak  out  or  conceal  that  which,  if  it  tried  en. 
had  not  been  spok^  or  concealed,  might  have  pro-  °""*"^' 
fited  them.   This  privilege  was  still  further  stretch- 
ed by  R.  M.  L  3.  c.  32.  §  15,  which  exempted  all 
minors  from  such  prosecutions^  but  our  present 
practice  considers  every  person  who  is  capable  of 
dole,  to  be  also  sufficiently  qualified  for  making  his 
defence  in  a  criminal  trial. 

48.  No  person  can  be  imprisoned,  in  order  to  comnh. 
trial  for  any  crime,  without  a  warrant  in  writing,  ^?^ 
ei^ressing  the  cause,  and  proceeding  upon  a  sub- 
scribed information,  (1701,  c.  6,}  unless  in  the  case 
of  indignities  done  tp  judges,  riots,  and  the  other 
offences  specially  mentioned  in  the  statute.    Every  Bail  taken 
prisoner  committed  in  order  to  trial,  if  the  crime  of  qqi  ^. 
which  he  is  accused  be  not  capital  *,  is  entitled  to  ^ 
be  released  upon  bail,  the  extent  of  which  is  to  be 
modified  by  the  judge,  not  exceeding  6000  merks 
Scots  for  a  nobleman,  3000  for  a  landed  gentle- 
man, 1000  for  aiiy  other  gentleman  or  burgess, 
and  300  for  any  inferior  person,  (ibid.);  which  sums, 
to  which  the  bail  to  be  taken  is  limited,  are  dou- 
bled by  11.  Geo.  I.  c.  26.  §  11  f.  (1)   That  persons 

•  See  the  caae  of  a  idrgu  admitted  to  bail,  JCO.  No.  16.  9oee 

f  By  Stat,  39.  Geo.  III.  c.  49.  (la  Jtme  1799,)  tfacw  tum*  are 
fbrtbcr  extended  to  L.1800  for  a  nobleman,  L.600  for  a  landed 
leBdman,  L.900  for  any  other  isentleman,  biugeMp  or  boueebold. 
er,  and  to  L.  60  (aU  Sterling)  for  any  inferior  person.  In  cases 
where  persons  are  imprisoned  on  a  charge  of  tedUum,  any  Judge 
of  the  Court  oif  Justiciary,  on  the  application  of  his  Majesty's 
AdTocate,  may  extend  the  bail  even  beyond  these  sums.  [But  this 
last  part  of  the  statute  is  repealed  by  6.  Cfeo.  IV.  e.  47.  $  5.]  The 
statute  does  not  apply  to  commitments  for  further  examination, 
Htime,  (Trial)  ▼.  iU.  p.  12&  (2d  edit  II.  82.) ;  Fac.  OA  iu.  93. ; 
xiL254. 

(1)  See  as  to  bail,  Ante,  II.  82,--J9imi</r,  332. 
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IV.  4. 4a  who,  either  from  the  nature  of  the  crime  with 
A  crimiiu]  which  they  are  charged,  or  from  their  low  circom- 
f^^hk***  stances,  cannot  procure  bail,  may  not  lie  for  ever 
triaL  in  prison  untried,  it  is  made  lawful  by  the  said  act 

1701,  to  every  such  prisoner,  to  apply  to  the  cri- 
minal judge,  that  his  trial  may  be  brought  on.    The 
judge  must,  within  twenty-four  hours  after  such  ap^ 
plication,  issue  letters  directed  to  messengers,  for 
intimating  to  the  prosecutor  to  fix  a  diet  for  the 
prisoner's  trial,  within  sixty  days  after  the  intima- 
tion, under  the  pain  of  wrongous  imprisonment. 
And,  if  the  prosecutor  does  not  insist  within  that 
time,  or  if  the  trial  is  not  finished  in  forty  days 
more,  when  carried  on  before  the  Justiciary,  or  in 
thirty  when  before  any  other  judge,  the  prisoner 
is,  upon  a  second  application,  setting  forth  that  the 
legal  time  is  elapsed,  entitled  to  his  freedom,  under 
the  same  penalty  *. 
Pracogni-       49.  Upon  one's  committing  any  of  the  grosser 
^  '"tUl  ^'*™^®>  '^  ^^  usual  for  a  justice  of  the  peace,  sheriff, 
or  other  judge,  to  take  a  precognition  of  the  facts, 
t.  e.  to  examine  those  who  were  present  at  the  cri- 
minal act,  upon  the  special  circumstances  attend- 
ing it,  in  order  to  know  whether  there  is  ground 
for  a  trial,  and  to  serve  as  a  direction  to  the  pro- 
secutor how  to  set  forth  the  facts  in  the  libel ;  but 
the  persons  examined  may  insist  to  have  their  de- 
clarations cancelled,  before  they  give  testimony  at 
Method  oC  ^®  tT\Bl,    Justices  of  the  peace,  sheriffi,  and  roa- 
pres«Dting  gistrates  of  boroughs,  are  also  authorised  to  receive 
cuitoiuiiL  informations,  concerning  crimes  to  be  tried  in  the 
circuit  courts :  which  informations  are  to  be  trans- 

*  This  BUtute  has,  by  34o  Gfo.  III.  c.  54^  and  subsequent  sta- 
lute»,  been  suspended  from  time  to  time,  "  in  so  fkr  as  the  same 
*'  may  be  construed  to  relate  to  cases  of.  treason,  and  suspicion  of 
*»  ireaKon.'* 


prosecu- 
tiont. 
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"Initted  to  the  justice-clerk  forty  days  *  before  the  iv.  4.49. 
sitting  of  the  respective  courts.  This  method  of  pendty  of 
taking  up  a  dittay  is  substituted,  (by  8.  Jn.  c.  6.  ^™^* 
$  3.  4^)  in  place  of  the  old  one,  by  the  stress  (trais- 
tis)  and  porteous  rolls  mentioned,  1487,  c.  99: 
(See  Shenej  voce  TraisHs.)  To  discourage  ground- 
less criminal  trials,  all  prosecutors,  where  the  de- 
fender was  absolved,  were  condemned  in  costs,  as 
they  should  be  modified  by  the  judge,  (1587,  c,  87,) 
and,  besides,  were  subjected  to  a  small  fine,  to  be 
divided  between  the  fisk  and  the  defender :  And 
where  the  King's  advocate  was  the  only  pursuer, 
his  informer  was  made  liable  in  the  payment  there- 
of; (1579,  c.  78.)  These  statutes  sufficiently  war- 
rant the  present  practice,  of  condemning  vexatious 
prosecutors  in  a  pecuniary  mulct,  though  far  ex- 
ceeding the  statutory  sum. 

50.  The  forms  of  trial  on  criminal  accusations 
differ  much  from  those  observed  in  civil  actions,  if 
we  except  the  case  of  such  crimes  as  the  Court  of 
Session  is  competent  to,  and  of  lesser  offences  tried 
before  inferior  courts.     The  trial  of  crimes  pro-  j^j^j  ^^ 
ceeds,  either  from  indictment,  which  is  sometimes  ther  by  in- 
Tised  when  the  person  to  be  tried  is  in  prison  ;  or  or*^crimin«i 
by  criminal  letters,  issuing  upon  the  signet  of  the  letters. 
Justiciary.     In  either  case,  the  defender  must  be 
served  with  a  full  copy  of  the  indictment  or  letters  f, 
and  with  a  list  of  the  witnesses  to  be  brought  a- 

•  See  the  statute  eiplained,  Hume  (2d  edit.)  II.  26. 

f  See  the  effect  of  a  misnomer,  Hume  (2d  edit.)  II.  152.  At 
page  253.  (2d  edit.  II.  253,)  he  roentioxis  a  case  where  the 
objection  was  repelled,  that  the  pannel  had  been  charged  in  the 
libel  under  the  name  Ekpeth  instead  of  EUtabeth.  The  like 
judgment  was  given  by  Lord  Armadale  at  Inverness  Circuit, 
7.  SeptenJber  1808,  in  the  trial  of  Elspei  Begg,  Judgment  was 
.pronounced  the  other  way  in  the  two  following  cases:  Isf,  in 
that  of  John  Hannah,   who   was  charged  with   the  murder  of 
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IV.  4.  50.  gainst  him  *  aad  of  the  persons  who  are  to  pass  <mi 
CtMdon  to  the  inquest,  (1672,  c.  16,  §  11,  cancermnff  tike  jut- 
b* ^hfl^-  ^^  court);  and  fifteen  firee  days  must  intervene  be- 
rate prat*,  tween  his  being  so  served  and  the  day  of  appear- 
2^*^r^  ance.  When  the  trial  proceeds  upon  criminal lel- 
d«r.  ters,  the  private  prosecutor  must  give  securiQr,  at 

raising  the  letters,  that  he  will  report  them  duly 
executed  to  the  Justiciary,  in  terms  of  1585,  c.  85 ; 
and  the  defisnder,  if  he  be  not  already  in  prison,  is, 
by  the  letters,  required  to  give  caution,  within  a 
certain  number  of  days  after  his  citation,  for  his  ap- 
pearance upon  the  day  fixe4  for  his  trial :  And  if  he 
gives  none  within  the  days  of  the  charge,  he  may 
be  denounced  rebel,  whidi  infers  the  forfeiture  of 
his  moveables. 

51.  Formerly  accomplices  in  crimes,  or  asso- 
ciates, were  not  cited  in  virtue  of  any  special  war- 
rant contained  in  the  criminal  letters;  their  names 

Marion  Robson  or  Robertson,  daughter  of  the  deceased  John  Rob- 
son  or  Robertson,  U^'wrigkt  in  Weleroft  of  Lochmttoo.  It  ap. 
pcared  in  evidence  that  John  Robson,  the  fiUher  of  the  deceaaady 
had  been  by  trade  a  talari  and  had  never  wrought  as  a  wrigbt ; 
and  the  Jury  (28.  JvHy  1806^)  havmg  found  **  the  pannel  not  guiU 
•<  ty  of  the  murder  spedfied  in  the  iadictment  of  Marion  Bitbaon 
*'  or  Robertson,  daug^iter  of  the  deceased  John  Rofaaon  or  Ro. 
'<  bertson,  late  wright  in  Wetcroft  of  Lochrutton,"  the  court  as- 
soilzied him  tm^Udter,  and  dismissed  him  £rom  the  bar.  9dg  In 
the  case  ofJwma  GSkkriMlj  oeitifiad  from  spring  dnrauit  1806^  at 
Glasgow.  Ha  was  accused  of  the  murder  of  Margarat  Bnck  or 
Gikknaitj  his  wife.  Objected  in  bar  of  trial,  "  That  there  was  « 
**  discrepancy  between  the  copy  served  upon  the  pannel  and  tiia 

principal  indictment ;  the  deceased  being  in  the  latter  named 

MargarH  Brocks  and  in  the  former  Margant  Breek.**  The 
Court,  2a  Mof  1808,  *'  Sustain  the  objection ;  and  in  reqiect 
"  thereof  dismiss  the  indictment*' 

As  to  the  effect  of  the  acquittal  of  Hannah,  as  retJudioaUi,  see 
uifirUf  note  at  the  end  of  ^  61. 

•  The  Court  have  a  power  of  compelling  the  attendance  of  wau 
nesses  resident  without  the  bounds  of  Scotland,  by  ttat.  45.  Geo* 
III.e.  92.  (amendmg  la  Geo,  III.  c.  31.  andU.Geo.  III.  c  92) 
This  statute  was  applied,  a  Jan,  1806,  ou  the  trial  of  Andrew 
Belch. 
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were  only  inserted  in  a  bill  or  writing  to  which  the  IV.  4.  51. 
letters  referred^  and  might  be  struck  out  at  the  me&*  Accom. 
senger's  pleasure.     As  messengers^  by  an  abuse  of  ^^^^^ 
this  trust,  frequently  suffered  delinquents  to  escape  inserted  in 
for  money,  it  was  enacted  by  1579,  c.  76,  that  all  ^1^' 
the  persons  to  be  cited  should  be  specially  men* 
tioned  in  the  body  of  the  criminal  letters. 

5fi.  That  part  of  the  indictment,  or  of  the  cri-  criminal 
minal  letters,  which  contains  the  ground  of  the  letters 
charge  against  the  defender,  and  the  nature  or  de-  specUl ; 
gree  of  the  punishment  he  ought  to  suffer,  is  called 
die  libel.     All  libels  must  be  special,  setting  forth 
the  particular  &cts  inferring  the  guilt,  and  the  par- 
ticiilar  plflce  where  these  facts  were  done.     The 
time  of  committing  the  crime  may  be  libelled  in 
more  general  terms,  with  an  alternative  as  to  the 
month,  or  day  of  the  month.     But  the  defender 
will  be  allowed  to  prove,  that,  upon  certain  days  of 
the  time  libeled,  he  was  aUn ;  and  on  such  proof 
the  libel  cannot  strike  against  him  as  to  these  days. 
The  necessity  of  special  libels  obtained  in  our  for- 
mer law,  not  only  in  the  trial  of  principal  criminals 
but  of  accessories ;  but  as  it  was  not  practicable,  except  a. 
in  most  cases,  to  libel  upon  the  precise  circumstan-  Srorfill!' 
ces  of  accession  that  might  appear  in  proof,  libels 
against  accessories  were  declared  sufficient,  if  they 
mentioned,  in  general,  that  the  persons  prosecuted 
were  guilty  art  and  part,  (1)  (1592,  c.  151.) 

53.  The  defender,  in  a  criminal  trial,  may  raise  Lettcnof 
letters  of  exculpation,  for  citing  witnesses  in  proof  ^o^^^" 
of  his  dances  against  the  libel,  or  of  his  objections 
against  any  of  the  jury  or  witnesses ;  which  letters 
must  be  executed,  to  the  same  day  of  appearance, 
with  that  of  the  indictment  or  criminal  letters.    As 

(1)  See  Bs  to  libels  snd  indictmentSi  Humt^  II.  148. 
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IV.  4'.  5X  the  right  ofthe  defender  to  prove  bis  defences  oughl 
Letters  of  to  be  as  ample  and  extensive  as  that  of  the  pursuer 
Uon!'''*      to  prove  his  libel,  letters  of  exculpation  ought  not 

■ "  to  be  refused  on  any  relevant  defence,  though  such 

defence  should  be  inconsistent  with   the  libel; 
otherwise  libels  might  be  so  laid,  as  to  cut  off  the 
defender  from  every  article  of  exculpation. 
Dieu  of         ^^'  '^^  diets  of  appearance  in  the  Court  of  Jus- 
appearancc  ticiary,  are  peremptory :  The  criminal  letters  must 
^*°Pg^  be  called  on  the  very  day  to  which  the  defender  is 
■ertingtbe  cited,  (1587,  c.  79.);  and  hence,  if  no  accuser  ap- 
pears, their  eflect  is  lost,  m$Umtia  perit^  and  new 
letters  must  be  raised*     If  the  libel,  or  any  ef  the 
executions,  shall  to  the  prosecutor  appear  informal, 
or  if  he  be  diffident  of  the  proof,  from  the  abscond- 
ing or  absence  of  a  necessary  witness,  the  court 
will,  upon  a  motion  made  by  him,  desert  the  diet, 
pro  loco  ei  tempore ;  after  which  new  letters  become 
also  necessary.     A  defender,  who  does  not  appear 
on  the  day  to  which  he  is  cited,  is  declared  fugi- 
tive ;  in  consequence  of  which,  his  single  escheat 
falls.   The  defender,  after  his  appearance  in  courts 
is  called  the  pannel. 
p        ^        55.  The  two  things  to  be  chiefly  regarded  in  a 
determio.    criminal  libel  are,  1.  The  relevancy  of  the  facts,  t.  e. 
ing  the  re-  ^j^^j^  sufficiency  to  infer  the  conclusion ;  2.  Their 

truth.     The  consideration  of  the  first  belongs  to 
the  judges  of  the  court ;  that  of  the  other,  to  the 
jury  or  the  assize.    In  trials  before  the  Justiciary, 
after  hearing  counsel  on  both  sides  upon  the  rele- 
vancy, informations  kinc  inde  were,  by  1696,  c.  4^ 
without      directed  to  be  offered  to  the  court.     But,  by  the 
fo^IiJ"s'  ^^^^  jurisdiction  act,  (20.  Geo.  II.  $  41.),  the  judges, 
'  after  the  pleading,  and  minutes  thereof  made  up 
by  the  clerk,  may  forthwith  pronounce  their  inter- 
locutor ;  reserving  power  to  themselves,  in  cases  of 
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difficulty,  to  direct  inrormations,  either  on  the  re-  iv.  4*  55. 
ieviincy  of  the  libel»  the  import  of  a  special  verdict,  Assim, 
the  degree  of  punishment,  or  any  other  matter  that   "'™'"''"^ 
may  be  alleged  for  the  pannel,  before  judgment. 

56.  If  the  facts  libelled  be  found  irrelevant^  the 
pannel  is  dismissed  from  the  bar ;  if  relevant,  the 
court  remits .  him  to  the  knowledge  of  an  assize. 
The  word  assize  (from  ussis^  settled  or  established) 
has  different  significations  :  It  is  sometimes  taken 
for  the  sittings  of  a  court ;  sometimes  for  its  regu- 
lations or  ordinances ;  especially  those  that  fix  the 
standard  of  weights  and  measures;  and  it  sometimes 
signifies  a  jury,  either  because  juries  consisted  of  a  <»  jury, 
fixed  determinate  number,  or  because  they  conti- 
nued sitting  till  they  pronounced  their  verdict.  (See 
Skene,  voce  Assisa.)  A  jury  or  assize  consists  of 
fifteen  sworn  men,  (juratores^)  picked  out  by  the 
court  (1)  from  a  greater  number,  not  exceeding 
forty-five,  (1579,  c.  76;  1587,  c.  88.),  who  have 
been  summoned  for  that  purpose  by  the  sheriff, 

and  given  in  a  list  to  the  defender,  at  serving  him 
with  a  copy  of  his  libel. 

57.  Anciently  no  person  could  be  convicted  of  au  proper 
the  smallest  offence,  till  he  was  found  guilty  by  a  cri™^ 
jury  of  his  countrymen ;  and  though  now  for  more  tried  by  a 
than  a  century  backwards,  inferior  judges  have  tried  J^'^* 
lesser  branches  of  the  peace  (k  piano,  yet,  to  this 

day,  all  prosecutions  of  a  higher  nature,  whether 
before  the  supreme  or  inferior  criminal  courts, 
must  proceed  by  jury  *  :  And  no  trial,  even  for  a 
blood-wit,  if  pursued  before  the  .Justiciary,  can  be 
carried  on  without  a  jury.  In  the  trial  of  crimes 
competent  to  the  Court  of  Session,  the  fifteen 

*    Vide  KiVt,  No.  15.  voce  Ddanqumcy. 

(1)  The  Jur>'  are  now  chosen  bj^^ballot,  in  the  manner  prescrib- 
ed by  the  6.  Geo,  IV.  c.  22,  of  which  an  abstract  is  giten  in  the 
Appendix. 
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IV.  4^  5a  judges  may  well  be  considered  in  the  chara^r 
ProbTtioii   both  of  conrt  and  of  jury. 

of  crimw.       5g^  Crimes  cannot,  like  debts,  be  referred  to  the 
defender's  oath ;  for  no  person  is  compellable  to 
Oath  of     swear  against  himself,  where  his  life,  limb,  liberty, 
^^*^'        or  estate  is  concerned ;  nor  even  in  crimes  which 
infer  infamy ;  because  one's  good  name  is,  in  right 
estimation,  as  valuable  as  his  life.  The  law  is,  how- 
ever, forced,  in  the  crime  of  usury,  to  depart  from 
some  of  its  common  rules,  that  the  crime  may  be 
brought  to  light  *.  (1)   Where  the  usury  is  found- 
ed on  a  written  obligation,  in  the  hands  of  the  de- 
fender, the  pursuer  may,  by  an  exhibition,  force 
him  to  produce  it  in  evidence  of  the  crime,  contra- 
ry to  the  rule,  H^emo  ^netur  edere  instrumenia  amtra 
u.  (2)  And  where  it  is  not  founded  updn  writing,  the 
crime  nitiy  be  prd^ed  by  the  usurer's  own  oath,  (1) 
■  notwithstanding  the  rule,  Nemo  temetur  jurare  in 
tuam  turpUudinem^  (1600,  c.  7.)     Crimes  therefore 
are,  in  the  general  case,  proveable  only  by  the  de^ 
fender's  free  confession,  or  by  writing,  or  by  wit- 
Extnjudi-  nesses.     No  extrajudicial  confession,  unless  it  is 
slon^"^"^  adhered  to  by  the  pannel  in  judgment,  can  be  ad- 
.  mitted  as  evidence;  for  the  whole  proof  most  be 
deduced  in  open  court,  in  presence  of  the  assise,  or 
Judicial     jury,  as  well  as  of  the  pannel ;  ( 1587,  c.  90  f .)  A  jn- 
confamon.  jjcial  oonfession  ought  to  be  received  with  all  the 

*  Robertson's  TUportSf  case  107. 

f  See  act  8.1.  Cfeo,  III.  c.  45»  dispensing  with  the  former  prac- 
tice of  talking  down  the  erldentc  in  writing. 

- 

(1)  It  seems  doubtful  if  a  reference  can  be  made  to  the  oath  of 
a  defender,  eTM  in  the  crime  of  usmy.  See  Faculty  Derfiloiis  Ibr 
1807,  ^  477,  note;  See  also  the  ease  of  NiAei  v.  CMm,  1.  iU. 
1811,  where  the  Court  found  that  the  judidal  examination  of  the 
defender  waa  incompetent.  lYie  Judges,  in  delivering  their  opiniona 
on  thii  point,  expressed  great  doubts  whether  a  reftraaee  to  oath 
would  be  competent. 

(8)  As  to  whether  a  party  can  be  required  edsre  outmiiMlrcilu 
tra$e,99i  DieL  ▼•  ExhtfaHtm,  $  8,  3. 
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qualities  that  the  pannel  has  thought  fit  to  adject  iv.  ^  5a 
to  it ;  so  that  the  prosecutor,  who  pleads  upon  one  Ph)o7by 
part  of  it,  must  admit  the  whole.  (1)'  Proof  by  '^ting- 
Writing  is  seldom  used,  but  in  usury,  forgery,  and 
peijury.     Though  in  deforcement,  the  written  eke- 
cution  of  the  messenger  or  officer  is  sufficient  evi- 
dence of  the  violence,  in  all  civil  questions  concern- 
ing the  validity  of  the  diligence,  till  it  be  declared 
false ;  yet  in  k  criminal  trial  moved  against  the  de- 
forcers,  the  messenger's  execution,  who  is  a  party 
interested  in  the  prosecution,  is  not  regarded. 

59.  All  objections  relevant  against  a  witness  in  Proof  by 
civil  cases,  are  also  relevant  in  criminal.     No  wit-  '"*"•««• 

« 

ness  is  admitted  who  may  gain  or  lose  by  the  event 
of  the  trial.     Hence,  in  the  crime  of  usury,  the  tes-  interatted 
timony  of  him  who  has  given  the  unlawful  profits  ^^•■^• 
is  rejected,  because  he  becomes  a  gainer  by  the  con- 
victidh  of  the  usurer ;  (1600,  c.  7.)  In  deforcement, 
the  persons  employed  by  the  messenger  to  attest 
the  execution  are,  in  some  sense,  parties,  violence 
being  commonly  used  against  them,  as  well  as  a- 
gainst  the  messenger ;  yet,  as  the  proof  of  the  crime 
would  be  frequently  impracticable,  if  their  evidence 
were  rejected^  the  law  considers  the  messenger  as     ~ 
the  only  party  against  whom  the  violence  is  intend- 
ed, and  therefore  receives  the  testimony  of  the  wit- 
nesses, though  they  should  be  beikten.    SdcU  erim"  Sodi  cri- 
nhj  or  associates  in  the  same  crime,  ate  not  ad-  »«««• 
mitted  agaihst  one  another,  except  either  in  crimes 
against  the  state,  as  treason;   in  occult  criknes, 
where  other  witnesses  cannot  be  had,  as  forgery ; 
or  in  thefts  or  depredations  committed  in  the  High- 
lands; (2)  (21.  Geo.  II.  C.34.  §21.)  The  testimony  of 


(1)  As  to  judicial  confession,  see  BumeU,  576. 

(2)  6j  our  present  practice,  socit  erimmi»  are  admitted  as  wit- 
nesses in  every  case ;  but  the  credibility  of  their  evidence  mnst  be 
left  to  the  Jury. 
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IV.  4.  59. 

Party  in- 
jured. 


Must  two 
witnesses 
concur  to 
each  act? 


Proof  by 
presump- 
tion. 


the  private  party  injured  may  be  received  against 
the  pannel,  where  the  King's  Advocate  is  the  only 
prosecutor,  if,  from  the  nature  of  the  crime,  there 
must  needs  be  a  penury  of  witnesses,  as  in  rape, 
robbery,  &c. 

60.  Where  a  crime  is  to  be  proved  by  several 
circumstances  connected  together,  every  one  of 
which  makes  a  part  of  the  same  criminal  act,  a  sin- 
gle witness  to  each  circumstance  is  sufficient  evi* 
dence.  But  it  may  be  doubted,  whether  this  ought 
to  obtain  in  crimes  reiterated  by  different  crimi- 
nal acts.  For  if  a  single  witness  should  be  deemed 
sufficient  in  such  case,  for  proof  of  each  separate 
act,  it  would  destroy  one  of  the  strongest  checks 
by  which  the  testimony  of  false  witnesses  may  be 
controlled ;  (see  7.  GuL  III.  c.  3.  §  4.)  Formerly, 
the  depositions  of  witnesses,  in  all  trials  before  the 
criminal  court,  were  reduced  into  writing ;  but  that 
practice  is  abolished  by  21.  Geo,  II.  c.  19,  unless 
where  the  libel  concludes  death  or  demembration*. 
Crimes  which,  by  their  nature,  hardly  admit  di- 
rect evidence,  may  be  proved  by  presumptive;  and 
these  presumptions  ought,  from  the  severity  of  the 
conclusions  in  criminal  trials,  to  be  so  pregnant,  as 
necessarily  to  carry  conviction  along  with  them : 
But  where  a  crime  is  to  be  tried  only  ad  civUem 
qjffedumf  e.  g.  where  a  process  of  adultery  is  brought 
for  obtaining  a  divorce,  more  slender  presumptions 
will  be  received ;  so  that  the  same  proof  that  has 
been  judged  sufficient  for  procuring  a  divorce  be- 
fore the  commissaries,  may  be  cast,  if  the  crime 
should  be  afterwards  tried  criminally.  (1) 

*  The  enactment  has  been  extended  to  these  last,  by  83.  GW.  Ill* 
c.  i5.— 4aade  perpetual,  27.  Geo.  III.  c.  18. 


( 1 )  See  on  the  subject  of  evidence,  written  and  parole,  BwmiU 
387.  %\2,^Hftme,  IL  310.  397. 
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61.  After  all  the  witnesses  have  been  examined  IV.  4  61. 
in  court,  the  assizers  are  shut  up  in  a  room  by  Proof  by 
themselves,   where  they  must  continue  excluded  S^"^ 
from  all  correspondence,  till  their  verdict  or  judg-  "■— '^*^**- 
ment  be  subscribed  by  the  foreman  (or  chancellor,) 
and  clerk;  (1)  (1587,  c.  92  *,  1672,  c.  16.  art.  Sa 
concermng  thejusUce'Ccmri ;)  and,  according  to  this 
verdict,  the  court  pronounces  sentence,  either  ab- 
solving or  condemning.     It  is  not  necessary  by  the 
law  of  Scotland,  that  a  jury  should  be  unanimous 
in  finding  a  person  guilty ;  the  narrowest  majority 
is  as  sufficient  against  the  pannel,  as  for  him.  Juries 
cannot  be  punished  on  account  of  an  erroneous 
verdict,  either  for  or  against  the  pannel ;  but  they 
might,  by  our  former  law,  for  absolving  him  against 
clear  evidence.     This  crime  of  wilful  error  in  an 
assize  was  ttied,  by  a  grand  assize,  consisting  of 

*  In  the  trial  of  John  Thomaon  and  John  Nihon,  alias  NUhon^ 
for  forgery,  11.  12.  and  15.  August  1806,  it  wa^  pleaded  in  arrest 
of  judgment,  that,  before  inclosing,  one  of  the  jury  had  left  the 
court,  and  was  absent  from  the  other  jurors  for  a  considerable  time. 
On  advising  informations,  the  Court,  (5.  Nov,  1806,)  "In  respect 
*'  that  the  irregularity  objected  to  happened  before  the  jury  was  in- 
'<  closed,  find  that  the  act  1587,  e.  92.  does  not  apply.  Further 
"  find,  that  the  circumstances  of  the  case,  as  ascertained  by  the 
*'  proof  led,  are  not  sufficient  to  annul  the  verdict  at  common  law : 
*'  therefore  repel  the  objections  stated  for  the  pannels  in  arrest  of 
*<  judgment.**  They  had  sentence  of  death ;  but  afterwards  got  a 
transportation-pardon.  Records  of  Justiciary,  10.  Doc.  1806.  VHt 
Hume  (Trial)  ▼.  ii.  pp.  257.  and  43a  (2d  edit  II.  406.) 

(1)  By  the  54.  Geo.  III.  e.  67,  it  is  enacted,  that  it  shall  be  kw. 
ful  for  the  Court  of  Justiciary  and  Circuit  Courts  to  receive  ver- 
dicts from  the  jury  by  the  mouth  of  their  Chancellor,  provided  the  * 
whole  jurymen  are  agreed  therein  ;  and  by  the  6.  Gso.  IV.  c.  22. 
J  20^  it  is  enacted  that  all  verdicts  in  the  Court  of  Justiciary,  Cir* 
cuit  Courts,  Admiralty  Court,  and  Inferior  Courts,  may  be  returned 
by  the  mouth  pf  the  Chancellor,  whether  the  jury  shall  be  unanimous 
or  not.  It  is  also  enacted  (§  17,)  that  the  jurors  shall  be  chosen 
by  ballot,  and  that  five  jurors  may  be  peremptorily  challenged  by 
the  prisoner  and  prosecutor. 
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IV.  4.  61.  twenty-five  gentlemen  possessed  of  land-estates ; 
Verdict  of  and  was  punished  by  imprisonment  for  a  year,  for- 
"^*^V^     feiture  of  moveables,  and  infamy,  (H.  M.  L  1.  c.  14» 
§2.  ei  seqq. ;  1475,  r.  64.)      But  these  assizes  of 
error  have  been,  at  no  period,  much  in  use^  (see 
jSUfene,  voce  AuUa) ;  and  they  are  declared  a  grie- 
vance by  the  Convention  of  Estates,  (1089,  e.  18*.) 
Powers  of      62.  Though  the  proper  business  of  a  jury  be  t  o 
mijttereof  ^'^T*^'®  ^^  *®  truth  of  the  facts  found  relevant  by 
law.  the  court,  for  which  reason  they  are  sometimes  call- 

ed the  inquest ;  yet,  in  many  cases,  they  judge  also 
in  matters  of  law  or  relevancy.  Thi|s,  though  an 
objection  against  a  witness  should  be  repelled  by 
the  court,  the  assizers  are  under  no  neceestty  to 
give  more  credit  to  his  testimony  than  they  think 
just :  And  in  all  trials  of  art  and  part,  where  spe- 
cial facts  are  not  libelled,  the  jury,  if  they  return  a 
general  verdict,  are  indeed  judges,  not  only  of  the 
truth,  but  of  the  relevancy  of  the  facts  that  are 
General  '  swom  to  by  the  witnesses.  A  general  verdict  is 
that  which  finds,  in  general  terms,  that  the  pamici 
is  guilty  or  not  guilty,  or  that  the  libel  or  defences 
are  proved  or  not  proved.  In  a  special  verdict, 
the  jury  finds  certain  facts  provedar  the  import 

*  No  sentence  or  interlocutor  of  the  High  Court  of  Juidciaiy 
can  be  competently  brought  under  review,  Inrttutx  (E£t.  IflOlS^) 
B.  IT.  Ut.  4^  §  101.  Note  f,  11.  Man^  1806,  cue  of  Owrg9  MM, 
^-As  to  the  benefit  of  a  sentence  abaolvitory,  vicb  Hume,  (9d  efit.) 
II.  4ia  See  also  the  noted  case  of  JUb  Omuift,  wfam^  on  ad- 
vising informationsy  the 'Court,  (4i.  Noc»  1806,)  decided  thus: 
*'  In  respect  that  the  panael  having  been  formerly  tried,  a  ver- 
**  diet  returned,  and  a  judgment  of  the  Court  pronounced  diere- 
on,  in  consequence  of  an  indictment  which  does  apply  to  the 
same  corpui  ddidi  which  is  now  made  the  charge  against  him  in 
"  the  present  criminal  letters,  Find,  that  the  pannel  cannot  be  tried 
"  again ;  and  therefore  desert  the  diet  against  the  pannd  mi^p&i- 
*<  toTf  and  dismiss  him  from  the  bar.** 


verdict. 


MMWMWMMIMW 
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of  which  is  to  be  afterwards  considered  by  the  IV.  4.  eii, 

court  (1)  Sentenott, 

63.  By  our  old  law,  tlie  sheriff  was  confined  to  ^{,,1^,^^^ 
a  ^fiff'f^  time,  in  pronouncing  and  executing  &en-  tobeexe- 
tence  on  certain  criminals.  When  a  murderer  ^" 
was  taken  red  hand,  t.  e.  apprehended  in  the  crimi*- 
nal  act,  it  behoved  the  sheri£^  not  only  to  try  him, 
but  to  execute  the  sentence  within  three  suns ; 
whereas,  if  he  was  apprehended  ex  wiervaUoy  forty 
days  were  allowed  for  that  purpose ;  (1426,*  c.  90; 
14^19  c.  28.)  It  was  afterwards  provided*  (by  J  695^ 
c;  4.)^  that  in  all  cases  where  the  sheriff  was  tied 
down  to  do  juatice  in  three  suns,  sentence  might 
be  executed  at  any  time  within  nme  days,  provi- 
ded it  had  been  pronounced  within  three.  But,  by 
our  present  law,  criminal  judges  not  only  may,  but 
must,  suspend  for  some  time  the  execution  of  such 
sentences  as  affect  life  or  limb,  so  that  condemned 
criminals,  whose  cases  deserve  favour,  might  have 
access  to  apply  to  the  King  for  mercy.  No  sen- 
tence of  any  court  of  judicature,  south  of  the  river 
Forth,  imparting  either  capital  or  corporal  punish- 
ment, could  be  executed  in  less  than  thirty  days ; 
and,  if  north  of  it,  in  less  than  forty,  after  the  date 
of  the  sentence,  by  11.  Geo.  I.  c.  26.  §  10.  This 
act,  in  so  far  as  it  concerns  corporal  punishments, 
less  than  death  or  dismembering,  e.  g.  whipping, 
pillory,  &C.  is  idtered ;  so  that  judges  may  now  in- 
flict thes^.eight  days  after  sentence  on  this  side  the 
Forth,  and  twelve  days  after  sentence  beyond  it;  (2) 
(S.  Geo.  XL  c.  S2  *.) 

•  As  to  the  oompttflocjof  iqppeal  to  the  House  of  Lordsy  vide 
Hmne^  (8d  edit )  II.  466 ;  Institotb,  B.  iy.  tit  iv.  §  101,  Notb  \. 
See  also  No.  20.  of  Mr  Dayid  Robertson's  Reports. 

( 
I  ■        — ^^^ , — , — I 

(1)  See  as  to  tlie  Terdict  of  the  jury,  Htau,  II.  398. 

(8)  As  to  sentences  and  their  execution,  see  Hwm,  II.  445. 
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IV.  4.6ii       (J4.  Crimes  are  extinguished,  1.  By  the  death 
Extinctioii  of  the  criminal ;  both  because  a  dead  person  can 
by  dw^-   ^^^^  °o  defence,  so  that  his  trial  is  truly  a  judg- 
*''''^'^"'    ing  upon  the  hearing  of  one  side ;  and  because, 
though  his  guilt  should  be  ever  so  notorious,  he  is, 
after  death,  carried  beyond  the  reach  of  human 
penalties,  and  consequently  continues  no  longer  an 
object  of  correction,  which  is  one  of  the  great  pur- 
poses of  punishment     Such  trials,  therefore,  can 
have  no  effect,  but  to  punish  the  innocent  heir, 
contrary  to  that  most  equitable  rule,  Cu^  tenet 
by  remis-   '^'o*  ouctorts.     2.  Crimes  may  be  extinguished  by 
sioD.         a  remission  from  the  sovereign.     But  a  remission, 
though  it  secures  the  delinquent  from  the  puUic 
resentment,  the  exercise  of  which  belongs  to  the 
crown,  cannot  cut  off  the  party  injured  from  bis 
claim  of  damages,  over  which  the  crown  has  no 
prerogative.   Agreeably  to  this  distinction,  no  per- 
son was  allowed  to  plead  a  remission,  till  he  had 
given  security  to  satisfy  the  private  party,  (1457, 
c.  74 ;  1528,  c.  7.) ;  and,  in  the  case  of  slaughter,  it 
behoved  the  wife  or  the  executors  of  the  deceased, 
who  were  entitled  to  that  satisfaction,  or,  as  it  is 
called  in  the  style  of  our  statutes,  assyihemenif  to 
sign  letters  of  slainSy  acknowledging  that  they  had 
received  satisfaction,  before  any  remission  could  be 
granted  to  the  slayer,  (1592,  c.  155,  No.  1;  1598, 
c.  174  *.)    Whoever,  therefore,  founds  on  a  remis- 
sion, is  liable  in  damages  to  the  private  prosecutor, 
in  the  same  manner  as  if  he  had  been  tried  and 
Aetiof     found  guilty.     Even  general  acts  of  indemnity 
wd«iDity.  passed  in  parliament,  though  they  secure  against 
such  penalties  as  law  inflicts  upon  the  criminal 
merely  per  modwn  pomcB ;  (1.  JWy^  1713,  Stuart) ; 

•   Vid4  Fiw.  CoH  xli.  142. 
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yet  do  not  against  the  payment  of  any  pecuniary  iv.  4.  64. 
fine,  which  is  given  by  statute  to  the  party  injured,  Acts*of  in. 
(22.  I^e6.1712,  BoberUon);  nor  consequently  against  ^^'^^' 
the  demand  of  any  claim  competent  to  him  in  name 
of  damages.  (1) 

65.  Lesser  injuries,  which  cannot  be  properly  Extinction 
said  to  a£fect  the  public  peace,  may  be  extinguish*  ^y  ^^P^- 
ed,  either  by  the  private  party's  expressly  forgiving  Ting  the 
them,  or  by  his  being  reconciled  to  the  offender,  ^^^^ » 
after  receiving  the  injury.     Hence  arises  the  rule, 
Dimmulaiione  toOUur  tnjuria.     But,  where  the  of- 
fence is  of  a  higher  nature,  the  party  injured, 
though  he  may  pass  from  the  prosecution,  in  so 

fiu*  as  his  private  interest  is  concerned,  cannot 
preclude  the  King^s  Advocate,  or  procurator-fis- 
cal, from  insisting  advindiciampMicam. 

66.  Crimes  are  also  extinguished  by  prescrip-  ^y  pre- 
don^  which  operates  by  the  mere  lapse  of  time,  scnption. 
without  any  act,  either  of  the  Sovereign  or  of  the 
private  sufferer.     Crimes  prescribe,  both  by  the 
Roman  law,  {L  \2.  C*  ad  kg.  Cam.  defais.)  and  by 

the  custom  of  Scotland,  (see  Macken.  Crim.  Hi. 
PreacriptUm)  \  in  twenty  years^  but,  in  particular 
crimes,  the  prescription  is  limited  by  statute  to  a  short  pre- 
shorter  time.     No  person  can  be  prosecuted  upon  Bcription 

-  .      ,  ••.At  of  certain 

the  act  agamst  wrongous  imprisonment,  after  three  crimes  by 
years,  (1701,  c.  6.)   High  treason,  committed  with-  •*^»** ' 
in  his  Majesty's  dominions,  suffers  likewise  a  trien- 
nial prescription,  if  indictment  be  not  found  against 
the  traitor  by  a  grand  jury  within  that  time ;  (7. 
Gfii2.  c.  3.  $  5.)   AH  actions,  brought  upon  any  pe- 

*  See  the  noted  case  of  CaBum  Macgrt^  alias  John  Orani^ 
amo  177),  reported  in  DicL^iw,  p.  109;  in  Madaurm,  p.  595, 
773 ;  and  in  Armt,  p.  229. 

( ] )  See  Did,  ▼.  lUparaium, 
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J V.  i.  66.  Qfj  statute  made  or  to  be  made,  where  the  penalty 
i9  appi:opriated  to  the  crown^  expire  in  t,wo  yeacs 
after  c^mwtting  the  offence,  ai^d  wi^ece  thefi^altgr 
gpes  to  the  crown,  or  other  prosecatorj  .the  pro* 
secutor  must  sue  within  one  year,  and  tJUe  /c^own 
within  two  years  after  that  year  ended ;  (dl.  jBUz. 
c.  b.) :  And  this,  though  an  English  act,  a^Eects 
Scotland,  as  it  limits  all  the  penal  Bridgsb  fW»il^ 
passed  aince  the  union,  which  concern  this  part  of 
the  united  kingdom  *•  Certain  crimes  Ace,  wilhr 
out  the  aid  of  any  statute,  extixiguished  \xg  a^ahoc^ 
er  prescription  than  twenty  years.  By  our  old  law, 
{R.  M.  L  4.  c.  10.),  in  the  cases  of  rape,  rgibbeiy, 
and  Ji^intsuoken,  the  party  injured  was  not  heard, 
after  a  ailence  of  twenty-four  hours,  from  a  pre- 
sumption, that  persons  could  not  be  so  gcossly  in> 
jured,  without  immediately  complaining  :  And  it 
is  probable,  that  a  prosecution  for  .these  crimes,  if 
delayed  for  apy  considerable  time,  would  be  cast, 
even  at  this  day,  or  at  least  the  puniriiment  restrict- 
ed. Lesser  injuries  suffer  also  a  short  pre8cr^ltion ; 
law  premmimg  forgiveness,  from  the  nature  of  the 
offence,  and  the  silence  of  the  party.  The  parti- 
cular space  of  tijne  sufficient  to  esta|;)liah  this  {ire- 
sumption,  must  be  determined  by  the  judge,  ac- 
cording to  circumstances.  (1) 

*  The  doctrine  here  laid  down  is  supported  by  many  juithorities, 
which  will  be  found  in  Note  |  to  the  iNsnTUTS,  B.  iv.  tit.  4.  J  1 10. 
An  ezpreM  judgment  to  the  tame  purpoM  ii  rapoilBd  in  Ac 


(1)  Sec  Dki.  ▼.  PrtKripikm,  Dir.  XI. 
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No.  I. 

48.  GiORGB  III.  c  151.  (4.  JVtn  180a)  ^ 

^  Ab  Aet  eonceining  the  Adtninkmtiaii  of  Justice  in  Soothndy 
**  and  concerning  Appeak  to  the  House  of  Lords.*' 

§  1.  After  12th  November  1808,  the  Lords  of  Session  shall 
Qsnally  sit  in  two  Divisions. 

§  2.  The  Lord  President  shall  preside  in  the  First  Division,  and 
the  Lord  Jnstice-Qerk  in  the  Second ;  and  in  the  absence  of  either, 
such  Ordinary  Lord  as  the  other  Judges  present  shall  appoint. 

§  3.  In  each  of  iJie  said  Divisions,  there  shall  be  an  equal  num- 
ber of  the  Judges  of  the  Court  of  Justiciary,  (1) 

§  4.  The  Judges  of  each  Division  shall  sit  in  such  rooms  6r 
places  as  his  Majesty  shall  appoint,  and  on  such  days  as  the  Court 
of  Session  has  been  in  use  to  sit  upon. 

§  5«  The  Ordinary  Judges  of  each  Division  shall  officiate  in  tlie 
Outer-House  and  Bill-Chamber,  tmtil  it  be  otherwise  provided 
by  Parliament ;  (2)  and  two  of  the  said  Judges,  one  for  each  Divi- 


(I)  This  part  of  tha  statute  hMbsen  repealed  by  tht  53.  Gso.  Ill,  c  6%, 
$  16. 

(3)  A  new  regulation  has  been  introduced  on  this  subject  by  53.  Geo.  Ill, 
e.  6A.    See  Appendix,  No.  HI. 
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sion,  sliall  officiate  each  week  in  the  Outer-House,  for  heaiing 
causes  in  the  rolls  of  suspensions,  advocations,  regulations,  and 
ordinary  actions. 

§  6.  The  Judges  in  the  respective  Divisions  shall  exercise  the 
same  duties,  powers,  and  functions,  as  are  now  ezercned  by  the 
Lords  of  Council  and  Session  sitting  together  in  Court, 

§  7.  Four  Judges  in  each  Division  shall  be  a  quorum.  (1) 

§  8.  The  presiding  Judge,  in  each  Division,  shaU,  in  case  of  dSf- 
ference  of  opinion,  have  one  voice,  but  not  a  casting  voice ;  and  la 
case  of  an  equality  of  voices,  the  cause  shall  remain  for  sabeequent 
discussion  and  decision. 

§  9.  Pursuers  are  to  have  the  choice  of  the  Division  or  Ordi- 
nary before  whom  their  actions  are'to  come ;  and  causes  are  to  be 
under  the  exclusive  cognisance  of  that  Division  into  which  they 
are  first  brought ;  but  any  cause  subsequently  brought  into  the  one 
Division,  which  has  a  contingency  or  connection  with  any  other 
proviously  U'onght  in  the  other,  or  depending  before  aay  othef 
Lord  Ordinary,  shall  be  remitted  to  the  said  other  Division  or  Loid 
Ordinary. 

§  10.  In  cases  of  importance  and  difficulty,  the  Judges  of  either 
Division  may  state  questions  of  law  in  writing,  and  require  the  opi- 
nions of  the  Judges  of  the  other  Division  thereon. 

§  IL  The  forms  of  proceeding  before  each  Division  shall  be  the 
same,  and  no  alteration  shall  take  place  but  by  acts  of  sederunt  of 
the  whole  Court. 

§  12.  The  Court,  or  quorum  of  nine  Judges,  may  Inake  interim 
regulations,  till  provision  shall  be  made  for  that  purpose  by  Fariia- 
ment,  regarding  the  duties  to  be  performed  by  the  Clerks  of  Ses- 
sion in  the  said  Divisions. 

§  IS.  The  different  causes  depending  before  any  Lords  Ordi- 
nary on  12th  November  1808  shall  belong  to  that  Division  of  the 
Court  of  which  the  Lord  Ordinary  shall  be  a  member ;  and  such 
causes  as  shall  be  then  depending  in  the  Inner-House  shall  belong 
to  that  Division  of  the  Court  of  which  the  Lord  Ordinary  before 
whom  tliey  formerly  depended  shall  form  a  member. 


( 1 )  Tliree  Judges  are  now  made  a  quorum  by  50.  -GeOi  III.c.  112,  $32. 
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§  14.  The  Court  is  required  to  meet  for  making  regulattoiis  to 
cany  this  act  into  execution. 

§  15.  Herealiter  no  appeal  shall  be  allowed  to  the  House  of 
IxHdfl  from  inteiiocntory  judgments,  except  with  the  leave  of  the 
Division  pronouncing  such  interlocutory  judgments,  or  except  in 
oasee  where  there  is  a  difierence  of  opinion  among  the  Judges  • 
nor  shall  any  appeal  he  allowed  from  interlocutors  of  Lords  Ordi* 
nary  which  have  not  been  reviewed  by  the  Judges  of  the  Divi- 
aioii  to  which  such  Lords  Ordinary  belong ;  provided,  that  when 
a  judgment  or  decree  is  appealed  from,  it  shall  be.  competent  to 
either  party  to  appeal  to  the  House  of  Lords  from  all  or  any  of 
the  interlocutors  that  may  have  been  pronounced  in  the  cause. 

f  16.  If  the  reclaiming  days  against  the  interlocutor  of  a  Lord 
Ordinary  ^hall,  by  inadvertency,  have  expired,  it  shall  be  compe- 
tent, with  the  leave  of  the  Lord  Ordinary,  to  submit  said  interlo* 
cutor  to  the  review,  by  petition,  of  the  Division  to  which  he  be* 
longs ;  but  in  the  event  of  such  petition  being  presented,  the  peti« 
tioner  shall  be  subjected  in  the  payment  of  the  expenses  previous* 
ly  incurred  in  the  process  by  the  other  party. 

§  17.  When  any  appeal  is  lodged  in  the  House  of  Lotls,  a' co- 
py of  the  petition  of  appeal  shall  be  laid  by  the  respondent  before 
the  Division  to  which  the  cause  belongs ;  and  the  Judges  of  the 
said  Division,  or  quorum  thereof,  shall  have  power  to  regulate  all 
matters  **  relative  to  interim  possession  or  execution,  and  payment 
'*  of  costs  and  expenses  already  incurred,  according  to  their  sound 
^*  discretion,  having  a  just  regard  to  the  interest  of  parties,  as  they 
''  may  be  aliected  by  the  affirmance  or  reversal  of  the  judgment  or 
"  decree  appealed  from." 

§  18.  It  shall  not  be  competent,  by  q»peal  to  the  House  of 
Lords,  touohing  the  regulations  so  made  as  to  interim  possession, 
execution,  and  payment  of  expenses  or  costs,  to  stop  the  execution 
of  sudi  reg^ations  as  have  been  so  made. 

§  19.  The  House  of  Lords  may  decree  the  payment  of  interest, 
simple  or  compound,  by  any  of  the  parties  in  the  cause. 

§  20.  Where  an  appeal  shall  be  dismissed  for  want  of  prose- 
cution, the  Judges  of  the  Court  of  Session  may  decree  payment  of 
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inteNfl»  mmph  or  cmap^uttd^  logetlMr  with  tke  ooste  or  otpeaBes 
incarred  in  consequence  of  the  appeal* 

§  81.  As  often  m  a  vacancy  in  the  oftca  of  a  Judge  shaH  hsp- 
f«n  in  oidMr  Diyision,  i%  qball  be  iUed  «p  acoording  totheptt— it 
law  aad  practice  ;  and  the  new  a|>pointed  Judge  shall  go  tbroagh 
tbe  fbrais  of  admission  in  Iha*  DinsioB  only  ta  wkidi  ha  ia  ap* 
pointed*  unless  an  olgeotion  be  made  lo  his  aidmissioB,  in  vUob 
CMS  the  ol^^ection  shall  be  decided  by  the  whole  CaarL 

§  9SL  Commissioneia  to  be  appointed  tortpart  in  wha*  laaasr 
and  k/tm  J«ry  trial  oonld  bo  most  nseMly  ealaUisbei  in  tin  Cawt 
of  Session ;  and  fnithar  to  leport  in  what  masaier  the  praaantioni 
of  piaoass  in  that  Court  rnigbt  be  imprared,  by  eaadiKiing  mesa 
of  tlie  pleadings  tana  «aaf»  by  Umtling  the  power  ^nated  in  aiagle 
Jndgea  of  fte^eatly  reviewing  their  own  inieriocntory  jndgineBiit 
by  obnating  the  ineonTenienosa  arising  horn  taking  pioo€i  by  eoas* 
mission,  and  by  ragvialiona  rektiva  to  the  Bill-^^hambcr ;  and,  in 
partionlar,  to  report  whethin-  it  wonld  he  expedieat  thai  soasa  ef 
the  Ordinary  Judges  diould  oficiate  in  the  Owter-Houaa  and 
Bill-Chamber,  sod  sbaold  coaalsntly  or  usaaMy  perform  tha  duties 
ot  Ordinaries  therein,  and  that  olhen  of  ikm  Judgea  should  con- 
stantly or  wiually  eftciate  in  the  Innev-House;  and  ako  to  report 
in  what  manner  the  prooeediags  in  the  Admiiakyy  ComasissarysBd 
other  Courts  mi|^  be  improred,  and  what  regulationa  appear  pro- 
per relative  to  causea  brought  into  the  Court  of  Sesnon  hut  re- 
neW)  or  in  the  fimt  inolanoe,  or  befina  the  Cirenit  Coait  of  Jwti* 
risry  by  sppeal ;  and  also  to  asake  inquiry  into  the  form  of  exlract- 
ing  decrees  in  the  Court  of  Soasionj  and  ta  report  suck  skeralions 
thereon  ss  shall  appear  reasonable  and  proper ;  and  aha  to  report 
upon  the  fees  or  emsAasseniB  of  the  Cleakaar  other  membeia  of  the 
said  Courty  aad  also  of  the  Sheriff,  Adauralty  and  oiker  Conrta  of 
Scotland ;  and  the  said  peaons  shall  report  their  profwidasga  to 
his  Majesty  on  or  before  tha  18lh  Noreai^  18W ;  which  report 
shall  be  laid  before  belh  Houses  ef  Ptarfiament. 
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No.  11. 

50.  «HO.  iiu  c.  1  ilU  (fMK  <ium  1810«) 

*<  An  Act  for  abridging  Uw  form  of  exCmelklg  DooraM  of  \hm 
<'  Court  of  Session  in  Scotland,  and  for  the  regulations  of  ccr* 
'<  tain  parts  of  the  proeeedingB  of  that  Court." 

S  1.  The  present  mode  of  estraetiBg  acta  and  decrees  shall 
cease  and  determine,  together  with  all  the  lees  and  dmes  itlative 
thereto. 

S  2.  The  forms  hereby  prescribed  shall  be  obserred  in  all  Gases» 
as  well  those  now  depending*  as  those  which,  though  finished,  have 
not  been  takep  out  of  Court  by  a  final  extracted  decree;  and  the 
fees  and  does  hereby  made  payable  shall  in  f\itiire  be  the  oidy  fees 
or  dues  payable  for  oKtraets. 

i  3»  Prescribes  the  form  oi  the  abridged  ektraets  in  common 
action%  and  in  adrooations  and  snspenaions. 

i  4*  Prescribes  the  fona  of  the  extmct  in  a«yudieations. 

$  5.  In  actions  of  ccstto  banorum, 

S  6.  In  proriags  of  the  tenor* 

S  7.  In  actions  of  deckraUH*. 

$  8.  In  actions  of  ranking  and  sale. 

J  9.  In  actions  of  proving  the  tenOr,  and  of  rednetion»  no  act 
shall  henceforth  be  pronounced ;  and  in  actions  of  improbation, 
acts  for  first  and  second  terms  shall  be  dastentinued. 

5  10.  Prescribes  form  of  extiuot  ib  aU  other  cases. 

S  11.  On  appeal  to  the  Hous^  of  Lotds,  copies  of  the  printed 
papers  given  in  to  the  Coult  of  Session,  certified  by  a  Principal 
CWrk  ef  Sesnon,  the  interiooutors  and  minntes  of  the  Coast  sab* 
sefuent^to  the  date  of  the  last  of  these  printed  papers,  shall  be  re- 
ceived in  evidence. 

« 

S  12.  No  record  copy  of  proceedings  to  be  made  in  future;  but 
at  the  expiration  of  five  years  after  the  date  of  the  last  proceeding 


*: 
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in  Courty  each  process  shall  be  transmitted  to  the  General 
ter-Honse,  and  a  duplicate  shall  be  made  of  all  extracts  in  the  form 
herein  prescribed. 

§  13.  Office  of  Extractors,  aa  now  constitatedy  shall  be  aboliahed, 
and  the  six  Assistants  of  the  Principal  Clerks  of  Seoaion  shall  pre- 
pare the  abridged  forms  of  eztxacts  herein  directed* 

S  14.  Any  party  may  require  authenticated  copies  of  all,  or  any 
part,  of  the  proceedings  in  any  cause,  signed  by  one  of  the  Priodpal 

Clerks. 

§  15.  Each  of  the  Assistants  of  the  Principal  Clocks  sbaD  enjoy 
the  office  of  Extractor,  ad  vitatn  out  culpam, 

$  16.  The  Assistants  of  the  Clerks  shall  continue  to  receive 
their  fees  as  such ;  but,  in  then:  character  of  extractors,  shall  be 
entitled  to  no  fee  whatever,  except  the  ordinary  charge  for  copying : 
neither  shall  the  Clerks,  or  Clerks  of  Session,  be  entitled  to  any 
fees  whatever ;  but  they  shall  receive  the  following  salaries,  vis. 
each  Principal  Clerk  L.IO0O  Sterling  jver  annumy  without  prgn- 
dice  to  the  salary  of  L.40  to  the  King's  Cleric,  and  without  preju- 
dice also  to  the  fees  to"  which  any  of  them  may  be  entitled  in  case 
he  shall  liold  the  office  of  Keeper  of  the  Register  of  Tailsies :  Each 
Depute-Clerk  L.400  Steriing  per  oniittm,  without  prqudke  to  the 
saltury  of  L.10  to  the  King's  Depute-Cleric :  Each  Assistant  of  the 
Principal  Clerks  L.200  Steriing  per  annumy  for  preparing  the 
abridged  forms  of  extract,  without  prejudice  to  the  salary  of  L.10 
to  the  present  King's  Extractor  during  his  life. 

S  17.  The  salaries  hereby  provided  shall  be  paid  quarterly  out  of 
the  fee-fdnd  hereby  established. 

J  18.  For  raising  the  fee-lund,  the  fees  specified  in  the  sdiedule 
hereunto  annexed  shall  be  payable* 

§  19. 10,200  per  annum  shall  be  paid  out  of  the  fee-femd,  for 
defraying  the  expenses  of  the  office-rooms  of  the  Clerks. 

S  20.  Dues  at  present  payable  to  the  Clericsof  Session,  and  the 
office  of  Collector  of  Clerks'  dues,  shall  be  abolished ;  and  tiie  dues 
men^oned  in  the  said  scheduk  ahall  be  collected  by  a  Collector 
appointed  by  the  Xord  President,  holding  his  office  ad  viiam  aui 
etdpamm 
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$  21.  Tlie  fees  pud  npon  registration,  and  upon  extracts,  of 
deeds  and  instruments,  shall  remain  as  at  present. 

$  22.  Such  CoUector  shall  be  responsible  for  every  person  whom 
he  nay  have  occasion  to  empower  to  act  for  him  in  his  absence. 

f  88.  Such  CoMector  shaH  keep  regular  and  distinct  books  for 
entering  the  foes,  of  the  dates  on  which  they  are  received. 

$  S4k  To  check  the  accounts  of  such  Collector^  books  shaH  be 
kept  by  the  respective  Clerks  of  Court,  shewing  the  dues  of  Court 
which  should  have  been  received  in  each  process  under  their 
diaige. 

$  25.  Such  Collector  shall  receive  as  a  remuneration  for  his 
trouble,  4fper  cent  upon  the  amount  collected  by  him. 

f  26.  The  nomination  of  each  Depute-Clerk  shall  henceforth  be 
vested  in  die  six  Prindpal  Cleiiu  jointly^  the  senior  Clerk  having 
a  casting  voice  in  case  of  equality. 

{  27.  In  actions  which  at  present  require  two  diets  of  appear- 
ance, there  shall  in  future  be  only  one  diet  upon  an  inducim  of  27 
days,  where  a  defender  is  domiciled  in  Scotland ;  but  citations  in 
cases  of  a  single  diet,  and  against  peraons  forth  of  Scotland,  shall 
remain  as  at  present. 

$  28.  All  causes  not  exceeding  the  value  of  L.25  Sterling  shall 
henoefoith  be  carried  on,  in  the  first  instance,  before  the  inferior 
judges,  **  in  the  manner  directed,  and  with  the  exceptions  specified, 
'^  in  the  Act  of  the  3d  Session  2d  Parliament  of  Charles  II,  enti- 
^  tied,  *  Act  coneeming  the  RegulaHon  t^ihe  JudieaMories.*  *' 

^  29.  The  three  junior  Ordinary  Judges  of  the  First  Division, 
and  the  two  junior  Ordinary  Judges  of  the  Second  Division,  shall 
be  relieved  from  attendance  in  the  Inner-House,  and  shall  not  sit 
therein,  but  shall  sit  as  Lords  Ordinary  in  the  Outer-House. 

S  30.  This  regulation  shall  include  the  duty  of  administering 
oaths  and  examining  witnesses,  but  shall  not  extend  to  the  Bill* 
Chamber. 

$  31.  The  present  junior  Judges  who  may  be  affected  by  this 
new  regulation  shall  not  be  bound  by  it,  except  with  their  own 
consent. 

$  32.  So  soon  as  five  junior  Ordinary  Judges  shall  officiate  aa 
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peroMUMiU  Lords  (kdinoryi  throe  ivkig^  la  •khor  Divuum»  aUl 
be  a  quomin  in  the  Inaer-Hoiifle. 

S  33^  Bilk  ef  AdvoGaliim  from  ii^locviUHry  jailgni«Bt9  qf  the 
CommiaBary  Court  abaQl  be  aUewed  ontf  «i  ihe  grovad  «f  contki- 
gency  and  incompetencyi  iaelndinf  jawimyaUMicy  ia  the  made  of 
proof,  and  in  thta  bat  case  only  with  leave  of  the  Cmammgjf 
Cowt ;  and  no  bilk  of  advocation  thaU  he  aUawed  irmn  interiocn- 
lory  jodgmenta  npon  gronnda  of  iw4ydty  or  eiror. 

$  34.  Bilk  of  Suspejaaion  hoa^  the  Adniralty  Coiift»  in  aaaii* 
time  causes,  shall,  if  not  refused  without  answers,  be  ordend  to 
be  printed  and  reported  to  either  of  die  Divisieos. 

$  35.  Bilk  of  advocation  or  suspeiision  fraoi  the  Adaninbf 
Court,  in  mereanlile  onusea,  aheU  be  regulated  ia  the  samn  man* 
ner  ae  in  the  case  of  ansfMneiiHis  and  advoealiena  firom  the  judg- 
ments of  Sheriffe. 

i  36.  Biilk  of  Advocatien  from  Sheriffii  and  other  infesiprjvdges 
agamsft  interlocutory  judgmeais,  shatt  be  aUowied  only  i^n  the 
following  grounds  ;^  Ist^Oi  iaeooifelency,  indading  defcnt  of  j»- 
"  fisdictioo,  personal  objection  to  the  judge,  and  privilege  ef  pasty ; 
**  2dlyi  Of  contbgency ;  Sdly^  Of  legal  objection  with  mspect  to 
**  the  mode  of  proof,  or  with  respect  te  some  change  of  pooaeaabn, 
*'  or  to  an  interim  decree  fiw  a  partial  paym«^  ppovided  tfaa(  in 
*'  the  cases  specified  under  thk  thvd  head,  leaiva  k  given  hf  dM 
^*  inferior  judge/' 

§  37.  Bitta  of  Advocatkm  from  sueh  inferior  judges  shaM  net  in 
any  case  be  received  upon  grou&da  of  iniquity  or  cavor  agamat  in- 
sarlocutory  judgments,  but  only  after  final  judgment  shaB  have 
been  pronounoed. 

$  38.  In  caasa  whene  final  judgmani  shatt  have  haen  pi^aemi 
oed,  no  wristen  answer  to  a  BBl  of  Advocation  or  Suspension  friam 
such  iafeiior  judges  ahall  be  reeeived. 

§  39.  In  like  manner,  Bilk  of  Advocation  from  inferior  jwlgnt 
on  the  ground  of  incompetenoy  or  coutin^Mcy,  shril  bepaased  with- 
out answers,  or  intkm^  vefased. 

§  40.  Bilk  of  Advocation  or  Suspension,  when  passed,  shall  be 
enrolled  in  the  roll  of  raspenuans  and  advocatiana  in  the  Outer- 
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Hmme;  wmd  the  Lords  Ontinary  and  die  Judges  in  thelnair.Hovse 
shell  have  ihe  same  power  in  every  case  of  soapeasion,  which  Aey 
now  have  in  adeooationsy  to  remb  to  the  infwior  judge  with  in« 


§  41.  BiHs  of  SuspeBsien  and  Interdiet  shaD,  with  respect  to 
cantion,  remain  ae  at  present,  and  the  Lord  Ordinsry  may  gria^ 
inteidicl,  after  adrkuig  the  sane,  with  or  without  answers,  and  no 
n^  shaM  be  allowed ;  hut  the  Loi^  Ordinary  nay  hear  the  psr- 
ties  «tra  voce. 

j  46.  InthecneofBiilsof  6iispeBaioiiofdiaiges,«rthi«Kte»« 
ed  charg/Mi  on  bends,  bilk,  pnmiseory-iietes,  contraets,  decrees^ 
arbitral,  or  other  instmments  registered  for  execution,  and  on  de- 
enas  of  nasoiing,  the  proceedings  Aatt  ramun  as  at  present,  ex- 
c^  tint  no  reply  shall  he  allowed ;  bat  the  Lord  Ordinary  any 
hear  pardes  vivu  vooc 

$  4S.  b  B3ls  ef  SwpeMiott  of  decrees  pronooaeed  by  the  Court 
of  Session  in  foro^  no  reply  shall  be  allowed ;  and  the  eortraeted 
decree  must  be  produced  with  the  answers. 

§  44.  There  shall  in  future  be  two  Principal  Clerks  of  the  BiOs, 
and  two  Deputy  Clerks,  each  of  whom  shall  be  appointed  by  the 
two  Principal  Clerks  jointly,  withent  any  price  or  gratuity ;  and,  in 
case  the  two  Principal  Cleiks  cannot  agree  upon  the  appointment^ 
the  Lord  President  shall  have  the  casting  voice. 

§  45.  The  Principal,  as  well  as  the  Deputy,  Gerks  to  the  Billsy 
shall  personally  discharge  the  duties  of  their  offices. 

§  46.  The  fees  of  the  Bill-Chamber  shall  form  a  common  fund 
for  the  remuneration  of  the  Clerks. 

§  47.  So  much  of  the  regulations  herein  enacted,  as  relates  to  the 
fees  and  duties  of  the  Clerks  of  the  BilH  shall  be  suspended  so  long 
as  the  present  Deputy  Clerks,  Messrs  Watson,  Mercer,  Miller  and 
Scott,  shall  continue  to  hold  their  offices. 

§  48.  The  fees  specified  in  the  schedule  hevennto  annexed,  and 
no  other,  shall  be  payable  to  the  Auditor  of  Court 

§  49.  The  fees  received  by  the  Keepers  of  the  Inner-House  rolls, 
or  Clerks  of  the  Lords  President  of  the  two  Divisisns,  shall  form  a 
common  fund,  and  be  equally  divided  between  them. 

§  50.  So  soon  as  five  junior  Ordinary  Judges  shall  officiate  as 
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permanent  Lords  Ordinary,  the  fees  payable  to  the  Clerks  of  the 
Ordinary  Lmtls  shall  form  a  common  fund,  and  be  equally  divided 
among  the  Clerks  of  the  thirteen  Ordinary  Judges. 

$  51.  The  fees  to  Writers  to  the  Signet  for  signet  letten^  and 
for  proceedings  in  the  service  of  heirs  before  the  macexB,  aball  be 
those  specified  in  the  schedule  berennto  annexed*. 

§  52.  Every  sheet  charged  by  any  practitioner  in  the  Court  of 
Session  riiall  contain  three  hundred  words ;  and  if  any  inatnunent 
shall  contain  less  than  three  hundred  words,  or  if,  after  finding 
the  sheets  which  such  instrument  contains,  there  shall  lemain  less 
than  that  number  of  words,  such  fewer  words  shall  be  chargwi  asa 
sheet. 

§  5S«4^5*6~7*8.  Compensation  to  be  made  to  certain  penons 
who  will  sustain  loss  by  the  new  regulations,  relative  to  extracts. 

§  59.  Every  sum  to  be  paid,  pursuant  to  this  act,  out  of  the  foie* 
said  moneys,  shall  be  free  of  all  taxes  or  deductions,  except  the  pro* 
perty-tax,  imposed  by  46*  Geo.  III.  r.  65. 

SCHEDULES. 

Dues  of  Court. 

Summonses, — Suspensions,— *  Advocations, — Original  or  Summary 
Applications  by  Petition, — Defences, — Answers  to  Summary 
Applications ; — and,  in  general,  the  first  paper  or  step  of  pro- 
cess given  in,  either  for  pursuer  or  defender  in  any  process,  to 
pay,  each,  -  -  -  £.10    0 

Amendments  of  Libel, — Additional  Defences, — Sup- 
plementary Condescendence, — Supplementary  An- 
swers,— Replies, — Duplies,  each,  -  10    0 

From  each  party  in  a  hearing,  -  -  10    0 

Condescendence, — Answers  to  Condescendence, — Re-  x 
presentations, — Memorials,  —  Informations,  —  Peti- 
tions, (other  than  original  Petitions,) — Answers  to 
such  Petitions, — Interests  in  Processes  of  Multiple- 
poinding,  Adjudications  and  Rankings, — and  Wri- 
tings given  in  to  satisfy  the  productions  in  reductions, 
eachy  .  -  -  0  10    0 
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AU  interosts  where  the  sum  claimed  is  under  L.IO,  pay 

no  feeJ 
Answers  to  Representadons,— Minutes,— ^Answers  to 

Minutes,*— Notes  to  the  Lord  President,  each^  £.0 


Depositions  of  witnesses,  eoo^ 
Extmcts  of  Decrees  injbroy  each, 
"^Extracts  of  Decrees  in  absence,-— Acts,— AldbreviateB 
of  AdjudicatioBs,~*-IHIigencesy — and  Rrotestations, 


The  feee  of  the  Lord  Clerk-Register  on  Summonses, 
and  on  Acts  and  Decreets ;  and  those  of  the  Ke^er 
of  the  Minute-Book,  and  of  the  Macers,  and  of  the 
Housekeeper,  to  remain  aa  at  present ;  and  the  Clerk's 
Assistent,  who  prepares  the  eztracts,  to  be  allowed 
the  oidinary  rate  for  copying. 
Certified  copy  of  proceedings  for  Appeal,  each^ 
Cross  Appeals,  to  pay  also  -  - 

There  is  at  present  payable, -upon  extracts  of  De^ds 
recorded  in  the  Booka  of  Council  and  Session,  the  fol- 
lowing sums,  which  are  to  continue  on  their  present 
footing : 
A  Protest, 

A  Deed,  first  sheet,  ... 
second,  and  each  other  sheet, 

JFees  to  the  Auditor. 

Where  the  Account  to  be  taxed  is  under  L*  10, 

Where  it  amounts  to  L.IO^  but  is  under  L.20, 

From  L.20  to  L.50^ 

From  L.50  to  L.lOO, 

From  L.100  to  L.150, 

From  L.150  to  L.200, 

From  L.200  to  L^SOO,  -  - 

From  L.300  to  L.SOO,  - 

Where  it  amounts  to  L.500,  or  upwards,  * 


0 
1 


5 
2 
1 


6 
5 


0 
0 


0 
0 
Q 


0  10    6 


0 
0 


0 

3 

5 

0 

3 

8 

0 

2 

4 

• 

0 

7 

6 

0 

10 

6 

0 

15 

0 

1 

1 

0 

1 

11 

6 

2 

2 

0 

3 

3 

0 

4 

4 

0 

5 

5 

0 
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Fee$  to  Writers  to  the  Signet* 

LetteiB  of  Homing  aad  Poiodingy— CiptifHi,-^AireBi- 
inent,*^iippleiii€nt»--*uid  Lawborrow%  lint  Ate^ 
estimttted  as  by  this  act|  •  -  £jO    6    0 

Every  other  sheet,  -  -  *•         0     8    0 

Inhibitionsy^^-Jiomtagi  tgiiBst  Supertoit,— Letlan  of 
General  aad  Special  Chufgef^'^mA  EmuBomam  of 
Adjudication,  first  sheet,  -  -  0  10    0 

Second  dieet,  •>  -  -  0    6    0 

All  other  Sunnooses  passlngf  the  Signst,  fint  sheet,        0    0    0 
Second  sheet,  «>  -  •  0    4    0 

Bills  pf  Suspemsoa  mi  Adroetukmf  whon  dnnni  bf  a 
Writer  to  llie  gignety  first  Aeet,  ->  0    6    0 

Every  other  sheet,  -  «-  -  0    4    0 

Letters  of  Suspensioa  and  Advoctttioo,  when  espede 
by  the  writer  who  drew  the  bill ;  fortbafimialpalrt, 
per  sheet,  -  -  •  0    4    0 

For  every  other  sheet  for  writing  and  expeding  the 

letters,  *  *  «  0     1    0 

When  the  biQ  b  drawn  by  anotiher  penmi ;  for  tho 

formal  part,/ier  sheet,  -  -  -050 

For  every  other  sheet,  -  -  0    S    0 

Feci  of  Service  before  the  Mac^Sj  to  tke  WrUertoiho 
Sign^  as  Clerk  to  the  Service, 

For  the  Bill  of  Commission,'^ Acts  and  Minutes  of 
Court, — ^CommissMme  to  piociaim  Brieret,  te*  fiiM 

sheet,  .  .  •.  0    6  0 

Every  other  sheet,  -  -  <«  0    4  0 

For  Claim,  first  sheet,  -  •  *  0  10  0 

Etary  other  riieel^  -  -  0    6  0 

Fw  (he  Retour,  first  eheeti  -  -  10  0 

Every  other  sheet,  -  -  -  0  18  0 

Aa  Clerk  to  the  Service,  where  the  lands  ana  belaw 

L»400  valued  rent,  *  -  -  4    4  0 

Amounting  to  L.400  and  below  L.700,  -  5    5  0 


>» 
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A]iioniliB9toL.700,  tiidli^lowL.100^^         -  £.7    7    0 

A»MBti]igtoL.1000,  ajidbdoi7L.ldOO,  •*          9    8    0 

Anunuitiiig  to  L.1500,  and  upwards^          -  -        10  10    0 


No.  III. 

53.  GEO.  III.  c.  64.  (3.  JUNE  1818.) 

*  An  Act  Ibr  Ae  better  R^olation  of  the  Court  of  Session  in  Scot- 
«« land." 

f  1.  Fbom  and  after  the  passing  of  this  act,  the  three  junior  Or- 
dinary Judges  of  the  First  Dirision,  and  the  two  junior  Ordinary 
Judges  of  the  Second  Division,  shall  officiate  as  permanent  Lords 
Orcnnary. 

§  2.  The  junior  Ordinary  Judge  shall,  in  time  of  session,  officiate 
as  Lord  Ordinary  <m  the  Bills ;  but,  during  the  spring,  autuiQn, 
and  Christmas  vacations,  the  thirteen  Ordinary  Lords  shall  continue 
to  officiate  m  the  Biil-Chamber  by  rotation,  each  week,  as  at  pre- 
sent. 

§  9.  An  remits  ^m  the  Teind-Court  to  a  Lord  Ordinary,  and 
all  remits  from  the  Court  of  Session  in  matters  relating  to  seques- 
trations or  bankruptcy,  ''  and  in  such  other  matters  as  to  either 
^  Division  shall  seem  proper,*'  shall  be  made  to  the  said  junior  Or- 
dmary  Judge. 

$  4.  In  case  of  the  death,  resignation,  sickness,  or  necessary 
absence  of  the  said  junior  Ordinary  Judge,  the  Court  may  appoint 
die  other  four  permanent  Ordinaries  to  officiate  each  week  by  ro- 
tation, as  Ordinaries  in  the  Bill-Chamber,  and  in  teind  processes, 
and  other  matters  above-mentioned,  till  the  said  junior  Judge  shall 
again  officiate,  or  another  be  appointed  in  his  stead. 
-  §  5.  Where  any  application  shall  be  made  in  the  Bill-Chamber 
to  the  sod  junior  Judge,  the  party  shall  notify  the  Division  of  the 
Court  to  which  such  application  shall  be  understood  to  belong ; 
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end  either  party  who  is  diwitioficdiwth  any  interlocHtor 

oed  by  such  Lord  Ordinary  may  reclaim  to  the  DiTiaioii  ao  nati* 

fied* 

§  6.  The  fomr  other  juiior  Ordinary  Jndgea  shall  officiate  aa 
permanent  Ordinaries  in  the  Oater-Housey  for  hearing  and  de- 
termining causes  in  the  Outer-House  RoUs. 

j  7.  The  permanent  Lorda  Ordinary  shall  proceed  according  to 
the  rules  and  forma  now  eatabliahed,  or  which  ahallbe  establiahed, 
by  any  acta  o^  aedemnt. 

§  8.  All  processes  now  depending  before  any  of  the  thirteen 
Ordinary  Judges,  as  Oidinaries^  shall  be  brought  to  a  conchiaioD 
before  theae  Judges. 

§  9.  Any  new  process  may  be  remitted  to  any  of  the  thirteen 
Ordinary  Judges  ob  conHngeniiam  of  any  other  process  akeady 
depending  befcNre  him. 

$.  10.  In  case  of  the  death  or  resignation  of  any  of  the  Ordi- 
nary Judges,  other  than  the  fire  permanent  Ordinaries,  it  ahatt  be 
competent  to  the  Court  to  remit,  by  an  act  of  aedemnt  or  other- 
wise, aU  the  processes  then  depending  before  such  Judge,  to  any 
of  the  permanent  Ordinaries  belonging  to  such  Division. 

$  11.  In  the  event  of  the  death  or  resignation  of  thejunioc 
Judge,  or  of  his  ceasing  to  be  such,  it  shall  be  competent  to  remit, 
without  any  petition  or  motion,  the  processes  then  dependii^  be- 
fore him,  to  the  Judge  who  shall  be  iqipointed  to  succeed  him, 

§  12.  In  the  event  of  the  death  w  resignation,  or  removal  into 
the  Inner-House,  of  any  of  the  four  other  permanent  Ordinafiea^  the 
Court  may,  in  like  maimer,  without  any  petition  or  motion,  remit 
the  processes  then  depending  before  him  to  one  of  the  permanenf 
Ordinaries  of  the  same  Division. 

$  13.  In  case  of  equality  of  voices  in  the  Inner-Honse.  the 
Judges  shall  call  in  one  of  the  junior  Judges  in  rotati<H^  to  be  prei 
sent  at  the  discussion,  and  to  vote  in  such  case. 

$  14.  In  case  the  Judges  of  either  Division  should,  by  deaths 
resignation,  sickness,  declinature,  or  absence,  be  reduced  to  less 
than  three,  such  Division  may  call  in  one  or  more  of  the  perma- 
nent Ordinaries  of  such  Division  in  rotation. 
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§  15.  In  all  cases  iriiere  questions  of  kw  shall  be  stated  in 
writing  by  either  Dirision,  for  the  opinion  of.  the  other,  the  five 
permanent  Ordinaries,  as  well  as  the  other  Judges  of  the  Divi* 
sion  so  called  upon,  shall  communicate  their  opinions  thereupon. 

§  16.  That  part  of  the  48.  Geo.  III.  e.  151,  which  requires 
that  there  shall  be  an  equal  number  of  the  Lonls  of  Justiciary  in- 
each  Division,  repealed. 

§  17.  Plack  bills  may  be  indorsed  by  the  Clerk  of  the  Bills, 
without  the  subscription  of  the  Lord  Ordinary ;  but  where  a  doubt 
or  difficulty  shaU  occur  to  the  said  Clerk,  he  shall  report  the  same 
to  the  Lord  Ordinary,  whose  subscription  shall  then  be  necessary. 

§  1&  The  48.  Geo.  IIL  c.  151,  and  the  50.  Geo.  III.  c,  112, 
to  remain  in  force  in  so  far  as  not  altered  or  repealed  by  this  act. 


No.  IV. 

59.  GEO.  III.  c.  45.  (30.  JUNE  1819.) 

"  An  Act  to  explain  and  amend  certain  Acta  relative  to  the 
^'  Court  of  Session  in  Scotland." 

§  1.  Upon  a  vacancy  arising  in  the  Inner-House  of  either  Divi- 
sion by  death  or  resignation,  any  one^of  the  Judges  sitting  in  th» 
Inner-House  of  the  other  Division  may  (if  such  Judge  shall  desire 
it)  be  removed  to  the  Division  where  the  vacancy  has  arisen ;  and 
the  vacancy  thus  created  shall  be  supplied  by  the  senior  Lord  Or- 
dinary officiating  in  the  Outer-House ;  or  if  an  Inner-House  Judge 
of  the  Division  where  the  vacancy  shall  not  have  arisen  shall  de- 
sire to  be  transferred  to  the  other  Division,  then  the  senior  Lord 
Ordinary  in  the  Outer-House  shall  be  transferred  to  the  Inner- 
House  of  that  Division  in  which  the  vacancy  has  taken  place, 
though  he  should  not  originaUy  have  been  appointed  to  sit  in  that 
Division. 

§  2*  When  a  vacancy  arises  among  the  permanent  Lords  Ordi- 
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mujj  the  Mhior  Ordiiiary,  if  lie  deeiree  it|  nay  be  tranBfefffed  to 
that  IXviflMMi  in  which  the  vacancy  has  aiiMii;  and  if  he  shall  not 
desire  it,  then  the  next  permanent  Ordinary  may  he  tiaasfeiied, 
if  he  shall  desire  it ;  and  upon  a  vacancy  among  the  permaneat 
Lords  Ordinary  of  the  Second  Division,  the  junior  or  last  appoint- 
ed Ordinary  of  the  First  Division  shell  be  appointed  to  sit  in  the 
Second  Division  as  the  junior  of  the  two  permanent  Loida  OrdKh 
nary  thereof* 

j  S.  Rank  and  Preoedence  of  Judges  to  be  according  to  die 
date  of  original  appointment  as  Judge. 

§  4.  If  junior  w  last  appointed  Judge  shall  be  removed  te  Se« 
cond  Division,  it  shall  be  competent  to  the  Court  to  appoint  the 
permanent  Ordinaries  to  oflkdate  weekly  by  rotation  intbeBitt. 
Chamber  and  in  Teind  processes,  and  other  matters  mentioned  in 
53.  Geo.  III.  c.  64,  in  the  manner  therein  directed  in  the  case  of 
the  death,  resignation,  sickness,  or  necessary  absence  of  such  junior 
Judge. 

§  5.  On  removal  of  a  permanent  Ordinary  from  one  of  the  said 
Divisions  to  the  other,  the  Court  may  remit  the  processes  depend- 
ing before  him,  in  the  manner  directed  by  the  58.  Geo.  III.  c  64. 
§  10.  II.  12,  in  the  event  of  the  death, .resignation,  or  removal 
into  the  hmer-House  of  any  of  the  sidd  permanent  LoMb  Ordi- 
nary. 

§  6.  This  act,  and  the  4a  Geo.  III.  c.  151,  50.  Geo.  IIL  c. 
112»  and  58.  Geo.  III.  e.  64^  shall  be  censtroed  together  in  the 

le  maaaer  as  if  this  act  made  part  of  the  hat  recited  set. 


No.  V. 

4&  eso.  III.  c.  1S8.  (80.  junx  180&) 

**  An  Ad  for  defining  and  regnlating  the  Powers  of  the  Con*- 
*'  mission  of  Teinds,  in  augmenting  and  modifying  the  sttpeads 
*'  of  the  Clcvgy  of  Scotland;^ 

3 


NO.  5.  48.  GEO.  ui,  c.  138.  577 

{  L  ItduU  Aoi  liereaftar  be  competaity  except  as  after  speci- 
fied, to  uagmeat  or  modify  any  stipend  which  ahall  have  been  aug* 
mented  or  modified  prior  to  the  pasniig  of  this  act,  till  fifteen  years 
after  the  date  of  the  last  final  deci*ee  of  modification. 

5  2.  No  stipend  which  shall  be  hereafter  angmented  or  modi- 
fied shall  be  again  augmented  or  modified  for  twenty  years  after 
the  date  of  the  last  decree  of  modification. 

§  8.  In  all  depending  processes  of  augmentation  or  modification^ 
the  pursoen  may  either  suspend  the  same  till  the  elapse  of  fifteen 
years  from  the  date  of  the  last  decree  of  modification,  or  prosecute 
the  same  to  a  condusion ;  but  if  the  stipend  in  any  such  case  shall 
be  augmented,  no  future  augmentation  can  be  granted  for  twenty 
yeaxs  after  the  date  of  the  decree  of  modification,  as  above  men- 
tioned. 

S  4t4  But  this  act  shall  not  apply  to  any  case  where  a  decree  of 
modification  has  been  pronounced  prior  to  the  passing  of  this  act> 
and  now  depends  either  upon  a  petition  to  the  Commissioners,  or 
an  appeal  to  the  House  of  Lords. 

§  5.  Provided,  that  in  the  case  last  mentioned  no  such  stipend 
can  be  again  augmented  for  fifteen  years  after  the  date  of  the  de- 
cree of  modifica^on. 

§  6.  And  in  the  case  of  the  said  stipend  being  augmented  at  the 
expiiadon  of  the  said  fifteen  years,  it  shall  not  be  afterwards  aug- 
mented or  modified  for  twenty  years. 

.  I  7.  The  Commissioners  may,  in  every  case,  refuse  to  augment 
or  modify  any  stipend,  either  on  account  of  there  being  no  legal 
fund  of  augmentation,  or  on  account  of  the  circumstances  of  the 


§  8.  Every  stipend  augmented  hereafter  shall  be  whoUy  modi- 
fied in  grain  or  victual,  unless  where  it  shall  appear  necessary,  on 
account  of  the  state  of  the  teinds,  or  on  account  of  the  interest  of 
^  ben^ce,  or  on  account  of  the  nature  of  the  articles,  other  than 
gr^n  or  victual,  which  have  been  in  use  to  be  delivered  in  kind  as 
victual,  that  a  part  of  the  stipend  should  be  modified,  not  in  grain 
or  victual,  but  in  money,  or  in  such  other  articles  as  have  been  in 
use  to  be  deli^iered. 

§  9.  In  all  cases  the  money  stipend  shall  be  converted  into  grain 
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or  victoal,  except  as  aforesaid ;  and  sacbjBonyenioii  shall  be  made 
according  to  an  aveiage  for  se^en  years  of  the  fiar  piieea  of  the 
grain  or  rictoal  into' which  the  same  shall  be  converted. 

§  10.  Where  the  parish  shall  not  lie  altogether  in  the  8amecoiin-> 
ty,  or  where  no  fiars  applicable  to  the  kind  of  grain  modified  shall 
be  stnick^  the  ayerage  of  the  said  seven  years  shall  be  taken  from 
the  fiar  prices  of  two  or  more  of  the  adjoining  conntiee. 

§  II.  No  minister  shall  hereafter  receive  any  part  of  his  sti- 
pend in  grain,  but  the  value  thereof  shall  be  paid  to  him  in  money, 
according  to  the  fiar  prices  for  that  year  for  which  it  is  payable. 

§  1 2.  Where  no  fiar  prices  shall  have  been  struck  for  the  county, 
or  where  the  pansh  is  situated  in  more  than  one  county,  ^e  Com- 
missioners may  direct  the  stipend  to  be  paid  according  to  the  fiar 
prices  of  any  two  or  more  adjoining  counties. 

§  13.  The  stipend  shall  always  be  paid  according  to  the  highest 
fiar  price  for  the  said  county  or  counties. 

J  14.  Any  heritor  may  still,  as  heretofore,  surrender  his  valued 
teind,  instead  of  subjecting  his  lands  to  the  stipend  localled  upon 
them. 

J  15.  The  Commissioners  of  Teinds  shall  meet  at  ten  o'clodc 
jipon  every  second  Wednesday  during  the  meeting  of  the  Court  of 
Session. 

S  16.  The  said  Commissioners  may  make  rules  and  regnlatioDB 
for  abridging  the  forms  and  expense  of  citation,  and  for  execvting 
the  business  committed  to  them  with  as  much  expedition  and  as 
little  expense  as  possible. 

$  17.  Every  minister  insisting  in  a  process  of-  augmentation 
shall,  besides  citing  the  heritors,  cite  also  the  moderator  and  cleik 
of  the  presbytery  of  the  bounds,  and  fmrnish  them  with  a  statement 
of  the  amount  of  his  stipend,  and  the  addition  to  it  he  means  td 
crave ;  and  the  minister  shall  transmit  to  the  moderator  and  clerk 
a  certified  copy  of  the  interlocutor  pronounced  by  tiie  Court ;  and 
witiiin  five  months,  the  presbytery  may  appear  and  show,  if  they 
aee  cause,  that  the  decree  of  modification  pronounced  is  collusive 
and  prejudicial  to  the  benefice ;  in  which  case  it  shall  be  oompeteBt 
to  the  Coutt  to  subject  the  minister  to  the  expense  incurred  by  the 
presbytery  in  entering  appearance. 
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$  18.  All  the  powers  givem  to  the  Commuwionen  by  the  afore- 
■aid  act  1707  ahall  remaw  in  fall  force,  except  so  far  as  they  are  al- 
tered or  repealed  by  this  act. 


No.  VI. 

55.  GEO.  III.  C.^  42.  (2.  MAY  1815.) 

^  An  Act  to  facilitate  the  AdministratioB  of  Justice  in  that  part  of 
**  the  United  Kingdom  called  Scotland,  by  the  extending  Trial 
"  by  Jury  in  Civil  Canaes." 

§  1.  Either  Division  of  the  Court  of  Session,  in  all  cases  that  may 
be  brought  before  them  daring  the  continuance  of  this  act,  where- 
in matters  of  fact  are  to  be  proved,  may  order  issues  to  be  sent  to 
the  Jury  Court,  there  to  be  tried  by  a  Jury. 

$  2.  Where  a  Lord  Ordinary  shall  see  cauie  for  issnes  to  be  tried 
by  a  Jury,  he  shall  verbally  report  the  cause  to  the  Division  to 
which  he  belongs. 

§  S.  The  Judge  of  the  Courtof  Admiralty  may  report  in  writing 
to  either  Division  the  circamstanc^s  of  any  case  that  may  appear 
proper  to  be  tried  by  a  Jury. 

$  4.  It  shall  no(  be  competent,  either  by  iiedaiming  petiti<m,  or 
by  appeal  to  the  House  of  Lords,  to  question  any  interlocutor 
granting  or  refusing  such  trial  by  Jury. 

§  5.  In  ail  issues  wherein  the  summons  condudes  for  reparation 
by  pecuniary  damages,  the  Jury,  if  they  find  a  verdict  for  the  pur* 
suer,  i^hall  also  assess  the  damages. 

§  6.  The  party  who  is  dissatisfied  with  the  verdict  of  the  Jury, 
may  i^ply  to  that  Division  of  the  Court  which  directed  the  issue, 
t»  a  now  trial,  on  the  ground  of  the  verdict  being  contrary  to  evi- 
dence, or  of  misdirection  of  the  Judge,  or  of  undue  admission  oi 
rejection  of  evidence,  or  of  excess  of  damages,  or  d  res  novUer  ve* 
niens  ad  noHHam^  or  for  such  other  cause  as  is  essential  to  the 
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justice  of  the  case  ;  and  the  interlocutor,  gnatiBg  or  refusing  a  new 
tria],  shall  not  be  subject  to  reriew  by  reclaiming  petition  or  by  i^ 
peal  to  the  House  of  Lords. 

§  7.  The  Counsel,  at  the  trial  of  any  issue,  may  except  to  the 
opinion  and  direction  of  the  Judge  or  Judges,  either  as  to  the  com- 
petency of  witnesses,  the  admissibility  of  evidence,  or  other  mat- 
ter of  law  arising  on  the  trial ;  and  on  such  exception  being  taken, 
the  same  shall  be  put  in  writing  by  the  Counsel,  and  signed  by  the 
Judge  or  Judges ;  but  the  trial  shaU  proceed,  and  the  Jury  shall 
give  a  verdict,  and,  when  necessary,  assess  damages :  and,  after  the 
trial,  the  Judge  who  presided  shall  present  the  said  exception,  with 
the  interlocutor  ordering  anch  iasue,  and  a  copy  of  the  verdict  of 
the  Jury  indoned  thereon,  to  the  Dimioa  by  which  the  isa«w  was 
directed ;  which  Division  shall  thereupon  order  the  said  ekeeption 
to  be  heard  in  presence,  on  or  before  the  fourth  sederunt  day  there- 
after ;  and  in  case  they  shall  allow  the  said  exl^ption,  they  shall 
direct  another  Jury  to  be  aummoned  for  iha  trial  of  the  aAid  iaane ; 
or  if  the  said  excqition  shaH  be  disallon^ed)  the  va*dict  ahsU  bt 
final  and  conclusive ;  provided  always^  that  it  shall  be  eonpetant 
for  the  party  against  irfiom  any  interlocutor  shall  ha  pronoBneed 
on  the  matter  of  the  exception,  to  appeal  iirom  audi  interlocutor  to 
the  House  of  Lords,  attaching  a  copy  of  the  excc|>tion«  certified  by 
a  Clerk  of  Session,  to  the  petition  of  appeal,  so  aa  muh  appeal  shall 
be  presented  within  fourteen  days  from  the  dale  of  tb^  interioea- 
tor,  if  Parliament  shall  be  sitting,  or  within  eight  days  after  the 
comnenoement  of  the  next  SessioDi  if  P^riiament  be  not  th^  sit- 
ting, but  not  afterwards  $  and  etery  such  af^Mal  shall  be  q>poiBted 
to  be  heard  on  or  before  the  loitrth  oattae  day  after  the  tone  lumt- 
ed  for  laying  the  printed  cases  upot  the  table  of  the  House  of 
Lords )  and  upon  the  hearing  of  such  appeal,  the  House  of  Lords 
shall  give  such  judgment  regarding  the  further  pioceadid^  either 
by  dh-ecdng  a  new  trial  te  be  had,  or  otherwise,  aa  the  case  i^y 
require. 

$  8l  If  no  new  trial  shall  be  granted,  the  verdict  of  the  Jwy  shall 
be  final  and  conolnsivjs  aa  to  the  facts  found,  and  shall  not  he  liriria 
to  be  questioned  any  where. 

§  9.  Where  a  judgment,  in  point  of  law,  shall  be  pronounced  by 
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the  Chilli  a»  appiitifUib  (Oi  or  nrMiiig  0ut  of»  the  finding  by  the  ver- 
dictf  this  judgment  m»f  be  brevght  wider  leriew  as  mt  preient. 

$  10.  Jnry  Cenrt  te  cottsist  ef  Uiree,  Judges,  one  Chief  Jtfdge, 
end  two  othei%  to  be  eeUed  *<  The  Lords  CoHmittioBeve  of  the  • 
<<  Jury  Court  in  Ciril  Cenaet."  ^ 

§  11.  These  Judges  omet  either  be  l^erde  of  Sewon,  or  Berone 
of  Exchequer  qnelified  Jto  be  Lords  of  Senion. 

§  18.  Sehgy  of  Chirf  CoimnissMnwr  to  be  equal  to  that  of  L<i#d 
Jvstiee-Cleib,  aoid  the  two  other  Comorissunwrs  to  reeeive  salwies 
efLjBOOeach.  Sehneeofderke  end  other  officors  to  be  paid  out 
of  the  rewnJndar  of  a  sum  of  L.700D»  to^  animdly  appn^riaited 
to  the  Jury  Court. 

§  Id.  lasnes  nwy  be  tried  before  any  one  of  the  Cottunlasioners. 

§  14.  When  the  three  CoaunissioiNra  are  pteoent,  and  a  diil^-' 
lenee  of  opinion  shall  arise^  ikm  msjoritf  shall  determine ;  When 
two  only,  the  presidt^g  Judge  sheil  delenmae. 

$  Idu  Issues  td  be  tried  at  BdiniiUii^  in  time  of  Session ;  and, 
in  vacatieo,  either  at  Edrnhnr^^  or  Cinmit  Towns. 

j  16.  Witnesses  to  be  cited  by  wwrant  of  Jury  Court. 

§  17.  Afte^  the  trials  thto  presiding  Jwdge  diaB  make  a  retmta  to 
dife  Division  or  Ordinary  who  dirseled  the  issue,  of  the  order  or 
intailecuter  dirsctiBg  the  same^  with  a  eepy  of  the  rerdiet  i^or- 
sed  theoaoftf  and  he  simll  ahOy  if  reqnmd  by  the  Division,  delirer 
n  repori  in  writing  of  the  evidence  given  at  tho  time,  and  of  the 
directions  in  point  of  law;  andsudieopyof  the  verdict^  and  report 
of  the  proceedings^  shall  be  conclusive  evidence  of  what  passed  on 
ihd  frial ;  provided  that  the  presiding  Judge  may  make  such  re- 
turn directly  to  the  Judge- Admiral,  when  the  issue  proceeded  from 
his  Court. 

§  18b  FtesUing  Judge  may  attend  the  Division,  pending  the 
eoBsidsratien  of  a  motion  or  petition  for  a  new  trial,  and  may  ex- 
pWn  what  paaaed  at  the  trial. 

§  19.  House  of  Lords  asay  direct  issue  in  cases  brought  before 
diem  byappeal. 

§  2D.  CamnwBi  Jury  shaU  be  suannoned  by  a  precept  signed  by 
the  Clerk  of  the  Jury  Court,  and  the  number  sumrnoned  shall  net 
be  less  than  thirty-six  nor  more  than  fifty. 
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§  21.  The  names  of  all  the  Jurymen  sammoned  shall  be  written 
on  seYeral  pieces  of  paTchnoeiit  or  paper,  and  put  in  a  bozor  glan ; 
and  at  the  trial  of  the  issue,  some  indifierent  penon  naaaed  by  the 
preaiding  Judge  shall  draw  out  ihe  said  parchmente  or  papen,  one 
by  one ;  and  if  any  of  the  persons  so  drawn  sfaaU  not  appear,  or 
shall  be  challenged,  others  shall  be  drawn,  until  tw^e  persons  rfiaU 
appear ;  and,  after  all  causes  of  challenge  shall  be  allowed  or  dia- 
allowed,  the  said  twdve  peisons  so  appearing,  and  being  appro- 
▼ed  as  indifferent,  shall  be  sworn  as  the  Jury  to  try  the  issue ;  and 
the  names  of  these  parties  shall  be  kept  in  some  other  glass  or  box 
till  they  have  giy^i  their  Teidict,  or  hare  been  dischaiged  by  eon- 
sent  of  the  parties,  or  leave  of  the  Court,  and  then  their  names  ahall 
be  returned  to  the  former  box  or  glass,  there  to  remain  with  the 
other  names  undrawn ;  provided,  that  in  challenging  the  Juron, 
each  party  shall  have  four  challenges  allowed  without  asaigiiingaay 
cause,  the  challenge  for  canse  aangned  being  first  made. 

(  22*  Peraons  summoned  as  Juiymen,  if  they  do  not  appear, 
shall  pay  for  every  deiJBiult,  (unless  some  reasonable  canae  of  ab- 
sence be  proved  by  oath,  or  cffidami^  to  the  saitiafection  of  the 
Court,)  a  fine  not  exceeding  Kd^  nor  less  than  h^L 

i  23.  If  the  trial  of  any  issue  shall  be  brought  on  before  the  Ju- 
ry in  any  other  issue  have  reftumed  their  verdict,  twelve  mny  be 
drawn  from  the  residue  of  the  said  parchmente  or  papers* 

§  24.  Either  party  may  apply  for  a  special  Jury  of  peraona  pay- 
ing cess  upon  L.100  of  valued  rent,  or  assessed  taixes  iqpon  a  hoose 
of  the  rent  of  L.  SO  Sterling  yearly ;  and  no  order  for  the  strik- 
ing of  any  Jury  shall  be  questioned  by  reclaiming  petition  or  ap- 
peal. 

§  25.  List  of  persons  qualified  to  be  special  Jurymen  ahall  be 
made  up  by  the  Sheriff,  kc  before  the  1st  of  January  yeariy,  and 
returned  to  the  Clerk  of  the  Jury  Court  befoie  the  Slat  ol  January. 

S  26.  Number  of  persons  to  be  returned,  by  the  Sheriff  as  spe- 
cial Jurymen,  to  try  any  issue,  shall  be  thirty-rix. 

$  27.  On  receiving  this  Ust,  the  Cleric  shall  give  notioe  to  tbs 
agents  and  counsel  of  the  parties  to  attend  him ;  and  the  said 
ag^ts  or  counsel  shall,  in  his  presencev  alternately,  beginning  with 
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Ibe  panuer,  atrike  off  one  from  the  list,  till  tbe  nmnber  is  reduced 
to  twenty,  which  twenty  ahall  be  summoned  to  attend  on  tbe  day 
of  trial ;  anid  m  caae  either  party  shall  fail  to  attend,  tbe  Clerk 
ahall  strike  off  one  for  him,  alternately  with  the  other  party  at* 
tending;  and  the  Jury  for  trying  tbe  issue  shall  be  tbe  twelve  of 
tbe  said  twenty  who  shall  appear  first,  on  their  names  being  called 
over  in  Court. 

§  28.  Where  a  full  Jury  shall  not  appear,  the  Court  may  direct 
the  Sheriff,  &c.  to  add  to  the  list  the  names  of  any  other  persons 
then  in  Court,  who  shaU  be  entered  in  some  other  fist  of  Jurors 
for  that  city  or  county ;  and  tbe  Court  may  proceed  to  try  tbe 
cause  willi  those  persons  whose  names  were  originally  inserted  in 
the  list  of  Jurors,  together  with  the  persons  so  added,  b  the  same 
manner  as  if  all  those  named  in  tbe  original  list  had  appeared ;  and 
in  case  any  person  so  added  shall  wilfully  withdraw  himself  firom 
tbe  service,  be  shall  be  fined,  not  exceeding  L.5,  nm*  less  than  L.2. 

§  89.  In  every  case  where  it  would  be  proper  that  a  view  of  the 
bouses,  lands,  or  places,  should  be  bad  by  tbe  Jurors,  such  view 
shall  be  directed  by  the  Court,  and  six  Jurors  shall  be  selected  for 
this  puipose ;  and  sudi  viewers  shall  be  summoned  by  die  Sheriff 
to  attend  at  the  place  in  question,  some  convenient  time  before  tbe 
trial,  who  shall  then  and  there  have  tbe  matters  in  question  shewn 
to  them,  by  two  persons  named  by  the  Jury  Court ;  provided 
that  the  expense  of  such  view  shall  be  equally  home  by  tbe  par- 
ties, and  that  no  evidence  shall  be  given  at  tbe  time  of  taking  it. 

§  SO.  Every  Juror  shall  be  paid  by  the  party  against  whom  the 
issue  diall  be  found,  tbe  sum  of  twenty  shillings ;  and  in  cases  of 
special  verdict,  this  sum  shall  be  paid  equally  by  both  parties ;  but 
tbe  party  in  whose  favour  tbe  decision  shall  be  ultimately  pro- 
nounced by  tbe  Court  of  Session  shall  be  allowed  ibe  sum  paid 
by  him  to  the  Jurors  in  the  costs  of  suit. 

§  31.  Tbe  Clerk  of  the  Jury  Court  shall  administer  tbe  follow- 
ing oath  to  tbe  Jury :  "  You  swear  by  God,  and  as  you  shall  an- 
'^  swer  to  God  at  the  great  day  of  judgment,  that  you  wUl  well  and 
''  truly  try  this  issue,  and  a  true  verdict  give,  according  to  tbe 
"  evidence." 
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§  32.  Thi%  and  in  bU  olher  ^^  ae^ciifiwy  on  ibe  UM^  «hitt 
be  admiButered  in  the  fonn  now  wed  in  tbe  Covrt  <if  Jimiobry. 

§  83.  The  Chanc^llcr  or  Foriopan  of  the  Jury  aWl  be  |ba  par- 
sew  choeen  by  the  majority  after  they  ave  awom,  aad*  ia  ape  of 
ecpiality,  the  Juror  firat  sworn  shall  have  a  douUe  vote,  and  the 
verdict  shall  be  declared  *TerbaUy  by  the  Chanoelkr  4Mf  BoB^uma, 
and  taken  down  by  the  Clerk  in  writing,  hefove  the  Jury  is  dis> 
ehaiged. 

§  Si.  All  Terdiets  shall  be  given  by  the  **  whole  ^unbeff  of  tk 
<<  Jury  agreang  in  the  v«rdict»" 

§96.  If  the  Jury  shall  not  ag^ee  within  twelve  hoaia  after  they 
sre  inclosed,  snehJnry  shall  he  diaehaifQd;  and  the  Coart  of  Ses- 
sion, on  this  beii^  refwirted  to  Aem»  I0%y  ^ther  ovder  another  Ja- 
ry  to  be  siuwvoned,  «r  diqNwe  of  the  eipM  in  the  Sjianner  at  pie- 
sent  prsotiasd;  b«t  if  the  whale  number  of  any  Jnry  inclosed 
shall  apply  te  ibe  Jory  Coart  fiw  fiHPther  tinw  to  consider  of  thsir 
TBrdkt,  they  shall  he  allowed  aadb  farther  tinie  as  they  shall  de- 
sire. 

§  36.  No  piaotBH^  Adrocale^  Cleik  to  the  S^mt,  Soficitor, 
or  Proeanitor  befiwe  any  Court  shall  aaf?e  on  sadi  jnriea. 

§37.  The  Judges  of  the  Coivt  shaU  take  the  ttsaal  oatba  to  h» 
Majesty,  and  the  oath  dejideii. 

§  98.  Hia  Majesty  may  appoint  thiee  Clerks,  who  nost  be  Ad- 
▼ocales  or  Writers  to  the  S%net  of  three  years'  staadii^,  and  three 
Macers ;  and  the  Chief  Comiiissioner  nay  sifwhit  aClerik  daring 
pleasnve  to  keep  Ae  ftelb  ef  tke  Courts  aad  perform  the  duties 
eomiected  therewith ;  aH  which  officens  aee  prohibited  ffoos  taking 
any  fees  whatever. 

§  sa.  6aths  te  be  admsaaatsasd  to  Ckrhs  and  Maeenu 

§  40.  Court  of  Session,  and  saiA  Cemmissionen^  to  make  roles 
and  regulations  for  carrying  on  basiness  before  the  said  Jnry  Court. 

§  41.  Jury  Court  to  aseel  at  EdkbnigiN  in  the  rooms  appro- 
priated to  the  Dinrions  ef  the  Court  of  Sessiea,  ov  to  the  Court 
of  Exchequer;  and  at  other  pkcea,  in  the  Circuit  Coivta  of  Juati- 
ctary,  Sheriff-Courts,  or  oAer  eanreaient  plaeea ;  and  i^urtments 
to  be  allotted  to  the  Clerks  in  the  Register-Office. 

§  42.  Returns  to  be  made  to  Parliament  every  year,  on  or  be- 
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foie  ibe  f5th  of  Mvefa,  of  all  proceedmg*  which  fthall  take  phce 
*  mdar  the  mthority  of  this  act. 

§  48.  Report  to  be  made  anmally  to  PaiiiaaMftt  of  all  the  ia* 
8«ea  direeted  by  either  of  the  Diriaioiia  of  their  own  iiiolk»>  and 
of  ail  the  iaanea  oAerwias  dmcted  or  lefiMed. 

§  44  Report  to  bo  aade  anniially  to  ParliaMent  of  aU  the  ia- 

tried  pnnauuit  to  tfaia  act. 
§  45,  This  art  to  be  in  force  lor  aeren  jears. 


No.  VII. 

59.  Gso.  ni.  €«  35.  (19.  mat  1819») 

An  Act  to  amend  an  Act,  paned  in  the  fifty-fiidi  year  of  the 
**  reign  of  hia  present  Majestyy  entitled,  An  Act  to  fiiciUtate 
^*  the  A<hnmielratioii  of  Jnatioe  in  that  part  of  the  United  King- 
"*  dom  cded  Se^Oand,  by  enteading  Trial  by  Jnry  to  Ciril 


« 


^  $  1.  Iv  all  praeeaaea  raised  in  the  Onter-Hoase  of  the  Court 
^  oC  iSoarinni  by  ordinary  aetian  or  otherwise^  on  accow&t  of  in- 
'*  juries  to  die  peiaaH»  whether  real  or  reiba!,  as  assault  or  bat- 
^  tevy,  libel  or  defiHnationy  or  on  accoont  of  any  injury  to  nnove- 
^  aUesy  or  to  lands,  whaie  the  title  is  not  in  qneatiou ;  or  on  ac- 
^  tamX  of  brsaah  of  promise  of  marriage,  seduction  or  adultery, 
M  0r  any  action  founded  on  delinquency  or  qmui  dehaquency  of 
**  any  kind,  where  the  condnsion  shall  be  for  damages  and  ex- 
'^  penseaonly  ;**  the  Lord  Ordinary,  after  defences  are  lodged,  shall 
remit  the  whole  ptocess  ferthwith  to  the  Jury  Court. 

$  2.  If  if  shall  appear  to  the  parties^  or  either  of  them,  that  there 
ia  a  question  of  law  or  relevancy  which  oug^t  to  be  decided  pre* 
▼ions  to  the  remit  of  the  caaaa  to  the  Jury  Court,  it  shall  be  com* 
peteae  foe  them  to  state  the  same  oraSy  to  the  Lord  Ordinary ; 
who  may  give  judjj^nient  ikptamOf  or  order  pleodings  on  tlie  alle- 
ged quealMB  of  law  or  rdevan^. 
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$  3.  It  shall  be  competent  for  the  Lord  Ordinary,  if  it  shall  ap* 
pear  to  him  that  there  is  no  question  of  law  or  rdevancy  wlueh 
ought  to  be  decided  preTiooB  to  the  remit  of  the  cause  to  the  Jury 
Conrt»  forthwith  to  order  audi  cause  to  be  remitted  to  the  said  Coot. 

$  4.  It  shall  be  lawful  for  the  Lords  Ordinary,  in  all  cases  other 
than  the  actions  for  damages  hereia  before  enumemtedy  when  mat- 
ters of  fact  are  to  be  proved,  to  order  the  whole  process  to  be  ie« 
mitted  to  the  Jury  Court,  without  reporting  to  the  Inner-House. 

§  5.  It  shall  be  lawful  for  the  Lords  Ordinary,  in  all  cases,  other 
than  the  actions  for  damages  herein  befcve  enumerated,  when  mat- 
ters of  fact  are  to  be  proved,  to  settle  an  issue  or  issues,  without 
reporting  to  the  Inner-House ;  and  to  remit  the  same,  when  set- 
tled, to  the  Jury  Court,  to  be  there  tried  by  a  Jury. 

S  6.  All  causes  depending  in  the  Inner-House  of  either  Divi- 
sion, in  which  matters  of  fact  are  to  be  proved,  may  be  remitted  to 
the  Jury  Court,  to  settle  an  issue  or  issues,  and  to  try  the  same 
by  a  Jury. 

§  7.  Either  Division  of  the  Court  of  Session  may,  in  all  processes, 
other  than  the  actions  of  damages  hereia-befoe  enumerated,  pre- 
pf^re  and  settle  an  issue  or  issues,  and  send  the  same  to  the  Jury 
Court,  to  be  there  tried  by  a  Jury.  , 

§  8.  The  said  Divisions,  or  the  Lords  Ordinary,  in  all  processes 
which  come  before  them  for  judgment  after  verdict,  may  direct 
such  ftirther  issue  or  issues  as  they  may  se^aeeessary. 

S  9.  It  shall  be  competent  to  the  Judges  of  the  Jury  Gout  to 
*^  order  and  direct  any  fiftcts  not  felling  under  the  issues,  but  winch 
**  shall  i4>pear  in  evidence,  and  which  they  shall  deem  mamia]  to 
**  the  merits  of  the  case,  or  important  to  the  dedsion\>f  the  law, 
'*  to  be  found  by  the  Jury,  and  to  be  indorsed  on  the  isane  or 
**  issues,  or  on  a  paper  or  parchment  to  be  attached  to  the  issue 
*'  or  issues,  and  certified  under  the  hands  of  the  Judge  who  tries 
**  the  cause,  and  returned  with  the  verdict  and  iscoea  to  the  Diri* 
'*  sion  of  the  Court  of  Session,  or  the  Lord  Ordinary,  by  whom 
**  the  case  was  sent  to  the  Jury  Court." 

§  10.  It  shall  be  competent  for  the  Judge  of  the  ifigh  Court  of 
Admiralty,  in  all  processes  '*  relating  to  the  rumdng  down  <^,  or 
"  other  injury  to,  ships,  and  relating  to  policies  of  insnaaoei  and 
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"  charter  parties,  and  in  all  maritime  and  mercantile  cases  compe- 
'<  tent  to  his  jurisdiction  as  a  dvil  judge,  wherein  matters  of  fact 
*'  are  to  be  proved/'  to  order,  by  special  interiocutor,  the  whole 
prooeaa,  without  reporting  to  the  Court  of  Session,  to  he  rendtted 
to  the  Jwy  Court :  Provided  always,  that  nothing  herem  contain- 
ed  ahafl  prevent  the  Judge  Admiral,  in  all  cases  which  come  before 
him  for  judgment  after  verdict,  from  directing  such  &rther  issue 
or  issues  as  he  may  see  necessary,  to  enable  him  to  pronounce 
judgment  iJiereon;  And  it  shail  likewise  be  competent  to  the 
Judges  of  the  Jury  Court,  to  order  and  direct  **  any  fects  not  fall- 
«  ing  under  the  issues,  but  which  shall  appear  in  evidence,  and 
**  which  they  shall  deem  material  to  tl^  merits  of  the  case  or  im« 
*^  portaat  to  the  decision  of  the  law,  to  be  found  by  the  Jury,  and 
''  to  be  indwaed  on  the  issues,  or  on  a  paper  or  parchment  to  be 
**  attached  to  the  issue  or  issues,  and  certified  under  the  hand  of 
"  the  Judge  who  tries  the  cause,  and  returned  with  the  verdict  and 
*^  issues  to  the  Judge  of  the  Admiralty  Court.'' 

^  11.  It  shall  be  competent  to  either  of  the  parties  in  any  such 
action  in  the  Court  of  Admiralty,  if  the  Judge  Admiral  shall  re« 
fuse  to  remit  to  tbe  Jury  Court,  to  apply  for  a  review  of  his  de- 
livenaiee  to  the  Court  of  Session,  in  either  of  its  Divisions,  by 
petition,  to  be  intimated  three  days  before  the  same  is  boxed ; 
"  which  Court,  if  it  ^hall  see  cause,  is  hereby  authorised  to  pro- 
^^  nounce  an  interlocutor  instructing  the  Judge  Admiral  to  make 
*'  such  remit." 

§  121  It  shall  be  competent  for  the  Jury  Court,  in  the  cases  re- 
mitted to  them  as  aforesaid,  when  there  is  a  question  of  law  or  re- 
levuncy  which  ought  to  be  previously  decided,  to  remit  back  the 
whole  process  to  the  Division  of  the  Court  of  Session,  the  Lord 
Ordinary  or  Judge  Admiral,  who  remitted  the  same  to  the  Jury 
Courty  that  the  question  of  law  or  relevancy  may  be  consi- 
dered and  determined  there;  and  it  shall  be  competent  for  the 
Jury  Court,  when  it  appears  *'  that  a  case  turns  up<«  matter  of 
''  complicated  accounts,  or  other  matter  to  which  trial  by  jury  is 
**  not  beneficially  applicable,"  to  remit  back  the  whole  process  in 
order  that  the  Division,  Lord  Ordinary,  or  Judge  Admiral,  may 


/ 
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IHTOceed  with  tlie  same  in  such  manner  as  Aall  app^r  to  be  niost 
expedient  for  the  administration  of  justice* 

§  13.  The  Court  of  Seesion,  in  either  oi  ita  Diiwona,  or  the 
Lwds  Ordinary,  (save  and  except  in  the  caaea  coodudnig  Ibr  dia* 
mages  herein  before  enumerated^)  or  the  Judge  Admirml,  unleii 
otherwise  instructed  as  aforesaid  by  the  Cowt  of  Sesaieiiy  may  take 
proof  on  commission,  by  remit,  or  in  praaeniku 

§  14.  In  all  cases  brought  from  an  iniWior  Court  to  the  Court 
of  Session,  wherein  proof  by  witnesses  has  been  tsicHi)  the  Court 
ef  Se^on,  if  furdier  proof  be  deemed  expedient  to  betaken,  sfaaB 
direct  the  same  to  be  taken,  and  the  tnvestigudon  of  tbo  ibcta  to 
be  completed  according  to  the  forms  of  the  said  Court,  unloss  the 
parties  consent  to  cancel  the  depositions  of  sneh  witnessea  as  are 
alive  and  within  Seothmd ;  in  which  case  the  process  may  bo  re- 
mitted to  the  Jury  Court. 

$  15.  It  shall  not  be  competent  to  bring  under  review  any  in- 
terlocutor ordering  a  trial  by  Jitry, 

^  16.  In  all  cases  in  which  general  i^rdiets  aare  fovhid  by  a  Jury, 
all  motions  for  setting  aside  the  Terdfct,  arnd  grunting  a  new  trisi, 
shall  be  made  in  the  Jury  Court,  before  two  of  the  Judges  at  least ; 
i(iid  the  order  for  granting  or  refosing  a  new  tnri  by  the  Jury  Court 
shall  be  inal,  and  not  subject  to  review. 

§  17.  if  the  mot^  for  setlhig  aside  the  rerdiet  be  founded 
**  on  the  misdirection  of  the  Judge  at  the  trial  in  matter  of  luw,  or 
'*  on  the  undue  admission  or  rejection  of  evidence,"  it  shall  be  com- 
petent to  the  party  against  whom  judgment  is  gitieu  by  the  Jury 
Court,  to  tender  a  biH  of  exceptioBB  tosndi  judgment  in  the  sobm 
manner  as  at  a  trial ;  and  in  causes  remitted  by  the  Court  of  Ad-- 
mindty  to  the  Jury  Court,  the  biHs  of  exception  shell  be  present- 
ed by  the  Judge  of  the  Jury  Court,  to  the  Divisions  of  llie  €omi 
of  Session  alternately ;  end  motions  for  new  trials  on  a  epedal  v«r- 
dfat,  or  special  findings,  shall  be  made  in  the  Division  of  the  Cewrt 
of  Session  from  which  the  proceedings  were  eent  to  ^e  Jury  Court, 
and  the  intevloeutor  to  be  pronounced  on*  such  motione  shall  be 
final,  and  not  subjoct  to  review. 

$  IS.  In  all  cases  of  new  trial  in  which  a  bill  of  exceptions  to  s 
decbion  in  the  Jury  Court. is  presented  to  the  Court  of  Session, 
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the  process  and  productions  shall  remain  in  the  Jury  Court,  in  or- 
der to  enable  that  Court  to  proceed  in  the  new  trial,  if  the  judg- 
ment shall  be  reversed  ;  or  to  proceed  to  pronounce  judgment  up- 
on a  general  verdict,  in  case  it  shall  be  affirmed. 

§  19.  In  all  cases  where  the  verdict  of  the  Jury  exhausts  the 
conclusions  of  the  action,  (except  certain  cases  as  herein  after  pro- 
vided,) it  shall  be  lawful,  after  the  elapse  of  the  time  allowed  for 
moving  for  a  new  trial,  or  after  a  new  trial  shall  have  been  finally 
refused,  for  the  Judges  of  the  Jury  Court,  by  a  judgment  on  the 
verdict  to  be  subscribed  by  the  presiding  Judge,  without  the  neces- 
sity of  any  motion  to  that  effect,  to  ordain  that  all  manner  of  legal 
execution  shall  pass  upon  the  same  in  common  form  ;  and  it  shall 
be  lawiiil  for  the  Judges  of  the  Jury  Court  to  award  not  only  tlie 
expenses  incurred  in  the  said  Court,  but  also  the  previous  expen- 
ses incurred  in  the  Court  of  Session,  Court  of  Admiralty,  or  In- 
ferior Court,  and  to  require  the  Auditor  of  the  Court  of  Session  to 
tax  the  same ;  and  a  copy  oi  the  verdict  and  judgment,  certified  un- 
der the  hand  of  one  of  the  Clerks  of  the  Jury  Court,  shall  be  a 
sufficient  warrant  for  all  legal  diligence  and  execution,  and  the  let- 
ters under  the  Signet  shall  in  such  case  bear,  that  they  proceed  on 
the  judgment  of  the  Commissioners  of  the  Jury  Court. 

§  20.  In  special  verdicts,  and  in  all  cases  where  the  verdict 
contains  any  special  findings,  which  may  require  the  judgment  of 
the  Court  of  Session  on  the  law,  and  also  in  all  processes  of  re- 
duction or  declarator,  and  ih  all  processes  wherein  the  decree  to  be 
pronounced  will  form  a  part  of  the  title,  or  will  affect  or  qualify  the 
title  to  any  heritable  estate,  the  verdict,  with  the  whole  process, 
shall  be  returned  to  the  Court  of  Session,  in  order  that  the  said 
Court  may  pronounce  decree  in  the  said  cause :  Provided  always, 
in  case^  remitted  by  the  Admiralty  Court,  when  the  retvm  by  the 
Jury  is  in  the  form  of  a  special  verdict  or  special  findings,  which 
may  require  the  judgment  of  the  Judge  Admiral  on  the  law,  the 
verdict,  with  the  whole  process,  shall  be  tetumed  into  the  Admi- 
ralty Court,  that  the  Judge  Admiral  may  pronounce  judgment  in 
the  cause  ;  and  in  cases  remitted  by  the  Court  of  Admiralty,  the 
bills  of  exception  shall  be  returned  to  the  Divisions  of  the  Court 
of  Session  alternately,  beginning  with  the  first,  unless  the  case  was 
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sent  to  the  Jury.  Court  in  consequence  of  a  petition  to  the  Court 
of  Session  as  herein  before  enacted,  in  which  case  the  hill  of  ex- 
ceptions shall  be  returned  to  the  Division  to  which  the  previous 
petition  was  presented. 

§  21.  There  shall  be  certain  periods  of  the  year  for  the  meeting 
of  the  Jury  Court,  to  be  called  The  Term^  allotted  for  such  matters 
as  do  not  require  the  intervention  of  a  Jury ;  and  there  shall  be 
certain  other  distinct  periods,  to  be  called  Tiie  SitHngs^  allotted 
for  trials  by  Jury ;  and  the  Jury  Court  shall  keep  Four  Terms  in 
the  year ;  the  January  Term,  commencing  12th  January,  and  end- 
ing 12th  February ;  the  May  Term,  commencing  12th  May,  and 
ending  5th  June ;  the  June  Term,  commencing  16th  June,  and 
ending  10th  July;  and  the  Novenlber  Term,  commending  12th 
November,  and  ending  10th  December. 

§  22.  The  said  Court  shall  keep  three  sittings  yearly,  one  com- 
mencing the  day  after  the  January  term,  another  the  day  after  the 
June  term,  the  third  commencing  the  day  after  the  November  term; 
and  it  shall  be  competent  to  appoint  cases  to  be  tiled  by  Jury  at 
other  times  than  the  regular  sittings,  and  the  Judges  shall  hold 
Circuits  in  the  Spring  and  Autumn  vacations,  as  at  present  prac* 
tised. 

§  23.  The  proceedings  for  preparing  and  settling  issues,  and  all 
other  matters  falling  within  the  jurisdiction  of  the  Jury  Courts  and 
not  requiring  the  intervention  of  a  Jury,  shall  be  heard  and  deter- 
mined during  the  term  only :  But  the  Judges  may  make  orders  out 
of  term,  on  the  application  of  parties  by  their  counsel)  respecting 
commissious  for  the  examination  of  witnesses,  or  the  inspection  of 
written  evidence  previous  to  a  trial  by  Jury,  and  in  all  other  mas- 
ters and  things  relative  to  farthering  the  trial  of  causes  at  the  sittings, 
or  on  the  Circuits,  in  case  such  application  could  not  have  been 
made  during  the  preceding  term ;  such  Judges  being  satisfied,  by 
affidavit  '^  or  otherwise,"  that  the  application  so  made  could  not 
have  be^n  made  in  the  preceding  term. 

§  24.  Rules  and  regulations  shall  be  framed  for  Condescendences 
and  Answers. 

§  25.  The  amount  of  the  sum  to  be  paid  to  each  Juror  shall  be 
regulated  by  the  order  of  the  Judge  presiding  at  the  trial ;  pro- 
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▼ided  thai  not  more  shall  be  paid  to  any  Juryman  than  twoity  Bhil^ 
lings  for  any  one  trial,  unlesa  in  cases  of  adjoamment  to  a  second 
day,  when  the  sum  to  be  paid  may  be  extended  to  forty  shiHings. 

$  26.  Sheriff-officer  not  required  to  attend  for  proving  the  ser- 
vice of  a  summons  on  any  Juror. 

S  27.  Sheriffs  and  Magistntee  shall  funush  the  same  attendance 
of  officers  to  Judges  of  Jury  Court,  as  is  in  use  to  be  provided  for 
the  Lords  of  Justiciary  on  their  Circuits. 

$  28.  Orders  or  diligences,  for  summoning  witneaseSy  and  for 
production  of  writings,  to  be  issued  in  the  same  manner  as  by  the 
Court  of  Session;  and  the  said  Jury  Court  shall  have  the  same 
power  in  granting  protections  to  witnesses,  and  committing  for 
prevarication^  and  contempt,  in  cases  depending  before  them^  as  is 
competent  to  the  Court  of  Session. 

5  29.  The  Lords  Commissioners  of  the  Jury  Court,  or  any  two 
of  them,  may  assemble,  for  the  purpose  of  framing  such  rules  as 
may  be  necessary  for  settling  an  issue  or  issues,  and  for  ordering 
the  forms  of  process,  and  regulating  the  proceedings  in  the  said 
Court,  in  all  matters  and  things  felling  within  the  jurisdiction  of 
the  said  Court ;  and  the  said  rules  shall  be  reported  to  the  Court 
of  Session. 

S  SO.  *^  And  whereas  great  inconvenience  has  arisen  in  the  Ad- 
«  ministration  of  Justice  in  the  Jury  Court,  out  of  the  regulations 
<'  now  in  force  respecting  the  precognosdng  of  witnesses  by  the 
"  i^pents  of  parties,  also  respecting  the  cross-examination  of  wit- 
**  nesses,  and  in  other  matters  of  regulation  as  to  evidence ;"  the 
Judges  of  the  Court  of  Session,  and  of  the  Jury  Court,  may  make 
Acts  of  Sederunt,  establishing  regulations  for  the  preparation  of 
evidence  and  the  examination  of  witnesses. 

S  Si.  An  additional  derk  to  be  i^pointed  with  an  annual  salary 
of  L.600. 

5  S2.  Three  Assistant  Clerks  to  be  appointed  with  salaries  to 
each  of  L.SOO  yearly. 

§  SS.  Auditor  of  Court  of  Session  to  be  Auditor  of  Jury  Court. 

$  34.  In  case  of  absence  of  any  of  the  Clerks  of  the  Jury  Court, 
the  Judge^may  appoint  another  person  to  act  as  Clerk. 

$  35.  In  cases  where  an  order  for  a  view  has  been  obtained,  and 
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the  place  to  be  viewed  lies  in  Stotheriand,  CeithneM,  end  Orkney, 
which  connties  are  net  required  te  send  Jureri  to  Invemeesy  tlie 
Sfaeri&  shall  return  three  persons  ef  the  osfnnty  in  which  the  action 
arises,  to  be  the  riewers;  and  the  said  viewers  shall  be  bound  to 
attend  at  tfaie  trial,  and  be  first  called  to  serve  on  the  Jury ;  and  if 
it  shall  be  expedient  that  viewers  sfaoidd  be  sent  firmn  a  neigbbonr- 
ing  eonnty^  the  JnryConit  shall  issue  an  order  for  a  certain  nnmbcr 
of  Jurors  of  the  nearest  county  ft*oni  wliidi  it  May  be  eitpedieni  that 
viewers  should  be  taken. 

§  36.  The  Jufy  Cdurt  in  Civil  Causes,  <<  with  all  the  Meen 
**  belonging  thereto,  and  to  the  Lord  Chief  Commisakmer  thereof, 
^  shall  remain  in  all  time  coming  a  part  of  the  Judicial  eetablMi* 
**  mertt  of  Sootland,  and  of  the  Colh^  of  Justice  therein.'* 

§  37.  This  Act  shall  take  effect  after  the  first  of  December  1819. 

§  SB.  80  much  of  the  said  recited  Act  of  the  55.  Geo.  III.  as 
requires  the  Chief  Commissioner  to  be  a  Senator  of  the  College  of 
Justice,  or  a  Baron  of  Exdiequer  in  Scotland,  is  repealed ;  but  no 
person  shall  be  appointed  Chief  Commissioner,  unless  he  be  quali- 
fied to  be  appointed  a  Senator  of  the  College  of  Justfe^ ;  and  w4ien 
the  person  holdix^  the  aaid  office  shall  not  hold  any  other  judidsl 
office,  every  such  person  shall  be  entitled  to  a  salary  equal  to  that 
of  the  Lord  Justice-Clei^  of  Seotland. 

§  39.  Any  person  who  shall  have  executed  the  ofifice  of  Lord 
Chief  Commissioner,  or  of  a  Commisaioner  of  the  Jury  Court,  and 
resigned  any  such  office,  may  receive  an  annuity  not  exceeding 
tht^e^fburth  parts  of  the  salary  appertaining  to  aueh  office,  and 
the  successor  of  every  sudi  person  shall  receive  such  aahry  as  shall 
have  arisen  and  have  become  due  from  the  death  or  resignation  of 
his  predecessor. 

§  40.  Proper  btiildingB  to  be  erected  for  the  Jury  C«inrt. 

§  41.  Bodies  politic  empowered  to  sell  and  convey  for  the 
purposes  of  this  Act. 

§  42.  Form  of  conveyance. 

§  48.  Satiafiietion  to  be  mad«r. 

§  44.  If  parties  are  dissatisfied,  or  ref^ttse,  or  are  unable  to  treat, 
8(0.  a  Jury  to  be  tmpannelled  to  decide  the  matter.       • 

5  45.  Verdicts  to  be  recordetl. 
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§  46.  Power  to  enter  upon  and  take  poaeenion  of  land,  &c.  on 
{wyment  or  tender  of  purchase  monies. 

§  47.  Application  of  compensation  when  exceeding  L.200. 

§  4a  When  less  than  L.200,  and  exceeding  L.20. 

§  49.  When  less  than  L.20. 

§  50.  In  case  of  not  making  out  titles,  or  if  persons  catinot  he 
Toundy  purchase  money  to  he  paid  into  the  hank. 

§  5L  Where  any  question  shall  arise  touching  the  title  to  money 
to  be  paid,  the  person  in  possession  shall  be  deemed  entitled  there- 
to. 

§  52.  The  Court  may  order  reasonable  expenses  of  purchases 
to  be  paid  by  the  trustees. ' 

$  53.  Trustees  empowered  to  re-sell  lands. 

§  54.  The  several  powers,  regulations,  and  aH  other  matters 
enacted  in  the  aforesaid  Act  of  the  55.  Geo.  III9  excepting  in  so 
fiv  as  by  this  Act  altered,  or  varied,  shaU  be  continued  in  force. 

f  55.  No  returns  or  report  to  Parliament,  as  to  proceedings 
«f  Jury  Court,  shall  be  hereafter  made. 


Ko.  VIII. 

L  AND  2.  610.  IV.  c.  38.  (28.  may  1821.) 

*  An  Act  for  establishing  Regulations  respecting  certain  parts  of 

*  the  proceedings  in  the  Court  of  Session,  and  in  the  Court  of 

*  the  Commissioners  of  Teinds,  and  respecting  the  duties,  qua* 

*  lifications  and  emoluments  of  certain  Clerks,  and  other  Officers, 

*  of  said  Courts.' 

§  1.  Upon  bills  of  advocation  and  suspension,  complaining  of  fl- 
uid judgments  of  Inferior  Courts,  it  shall  be  competent  for  the  Lotd 
Ordinary  on  the  Bills,  or  for  the  Court,  to  remit  to  the  inferior 
judge,  with  instructions  how  to  proceed ;  but  no  such  remit  shall 
be  made,  except  in  the  case  of  a  suspension  of  a  decree  in  absence, 

2p 
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without  heahog  coimBel,  or  receinng  a  written  answer,  for  tlie  re- 
tpondent. 

$  2.  Bills  of  advoc^on  of  Qnal  decrees  of  remoTiag  sbal)  be 
disposed  of  as  bills  of  suspension  of  such  decrees  now  are. 

§  3.  If,  on  report  of  the  Lord  Ordinary  on  the  Billsj  there  should 
be  a  di£ference  of  opinion,  and  an  equality  of  voices,  such  Lord 
Ordinary  shall  vote  in  the  case ;  .and  in  all  other  cases  which  have 
depended  before  a  (.ord  Ordinary,  if  he  still  belongs  to  the  same 
Division,  he  shall,  in  case  of  equality  of  voices,  be  called  in  to  give 
his  opinion  and  vote,  without  regard  to  the  rotation  established  in 
other  caaes. 

§  4.  Any  of  the  permanent  Lords  Ordinary  may  officiate  for  the 
Lord  Ordinary  on  the  Bills,  in  case  of  death,  sickness,  necessary 
absence,  or  legiil  declinature. 

$  5.  Processes'  of  reduction  may  be  remitted  to  be  discussed  be- 
fore the  juni^vr  l^^d  Ordinary. 

§  Ci.  Th^  IVincipal  Clerks  of  the  ^i]]&  rn^st  liereafter  be  IViiici- 
pal  Clerks  of  Session ;  one  in  ettcli  Division. 

§  7.  Every  Principal  Clerk  of  Session  hereafter  appointed  must 
accept  the  office  of  Clerk  of  the  Bills,  if  so  appointed. 

§  8.  Each  Principal  Clerk  of  the  Bills,  when  not  a  Principal 
Clerk  of  Session,  shall  receive  9fx  annual  salary  of  L.600 ;  and  when 
a  Clerk  of  Session  L.300 ;  and  each  Depute-Cleric  of  the  Bills  shall 
receive  an  annual  salary  of  L.4d0,  without  any  fees  or  perquisites. 

J  9.  The  Principal  Clerk  of  the  CommissiaoerB  of  Teinds  must 
be  qualified  to  be  a  Principal  Clerk  of  Session ;  and  no  Principal 
or  Depnte-CWrk  of  the  QiU?.  shall  practise  as  an  advocate  or  agent 
before  the  Court  of  Session,  nor  shall  the  Clerk  of  the  Teiads 
practise  before  the  said  Commi8aioQe]:s  as  an  advocajte  or  agept, 

J  10.  Commissioners  of  Teinds  may  regulate  their  forma  of  pro' 
ceedings  by  acts  of  sederunt. 

§  11.  After  the  20th  June  1821,  all  brieves  directed  to  the  ma- 
cars  shaH  be  discontinued  ;  and  such  brieves  shall  be  directed  to  the 
Sheriff  of  Edinburgh,  whether  the  landa  lie  in  or  beyond  his  sbe- 
riffilom»  or  in  several  sheriffdomR  ;  and  in  all  cases  of  competition 
of  brieves,  advocation  shall  be  competent  to  the  Court  of  Session ; 
and  the  service  shall  proceed  before  the  junior  Lord  Onlinary,  oc 
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any  other  Ordin&iy  to  be  appointed  by  tbe  Court ;  and  the  Court 
of  Session  may  reflate  the  forms  of  procedure  in  such  services  by 
acts  of  sederunt ;  and  the  SheHff  shall  be  entitled  to  a  fee  of  fire 
guineas  on  erery  service  where  the  valued  rent  of  the  lands  is  up- 
wards of  L.2000  Scots,  and  in  every  service  of  a  Peer,  and  of  two 
guineas  in  every  other  service. 

§  12.  In  services  before  tbe  Lord  Ordinary,  or  before  the  She- 
riff of  EdBnbuigh  on  commission,  the  Clerk  to  the  service  must  be 
a  writer  to  the  signet ;  and  the  Clerk  to  every  service  of  a  retotir- 
able  brieve  shall,  along  with  the  verdict,  deliver  into  Chancery, 
the  original  claim,  minutes  of  the  procedure,  and  depositions  of  the 
witnesses ;  and  no  retour  shall  be  issued  without  such  previous  de- 
lirery. 

§  19.  Expenses  incurred  in  making  up  reports  to  Parliament, 
and  other  matters  connected  with  the  administration  of  justice,  sliall 
be  paid  by  the  Barons  of  Exchequer,  on  an  account  being  present- 
ed, certified  by  the  Lord  President. 

§  14.  The  Keepers  of  the  Inner-House  rolls,  who  are  also  Clerks 
to  the  Lord  President  and  Lord  Justice-Clerk,  shall  receive  each 
annual  salaries  of  L.500,  and  the  Clerks  of  the  thirteen  Ordinary 
Judges  L.300  each. 

§  15.  An  annual  allowance  of  L.lOO  for  eacli  of  the  Clerks  of 
the  President  and  Justice-Clerk,  and  of  L.50  for  each  of  the  Clerks 
of  the  thirteen  Ordinary  Judges,  ^all  be  paid  to  any  person  ap- 
pointed by  the  Court,  and  shall  be  invested  for  forming  a  fund  to 
provide  liferent  annuities  to  the  said  Clerks  on  the  death  or  resig- 
nation of  the  Judges  to  whom  they  are  attached. 

§  16.  Upon  the  death  or  resignation  of  the  present  Keeper  of 
the  Outer- House  rolls,  the  duties  of  that  office  shall  be  discharged 
in  rotation  by  the  Clerks  of  the  eight  Ordinary  Judges  who  are 
not  permanent  Ordmaries. 

5  17.  All  extracts  shall  henceforth  be  prepared  by  fuur  Extnic- 
tors,  and  shall  be  authenticated  by  the  signatures  of  these  extfac- 
torsy  instead  of  the  Principal  Clerks  of  Session. 

§  18.  All  duplicates  of  decreets  for  the  records,  and  all  abbre- 
viates of  adjudication,  shall  in  future  be  signed  by  such  Extractors, 
instead  of  the  Lord  Ordinary  or  a  Principal  Clerk  of  Session. 

2  V  2 


5yC  APPENDIX.  NO.  8. 

$  19.  The  uomiDation  of  each  Extractor  shall  be  made  by  the 
Principal  Clerks  jointly,  the  senior  Cleik  having  a  casting  Toioe  in 
case  of  equality ;  and  the  Extractors  shall  hold  their  office  during 
the  pleasure  of  the  said  Clerks,  and  shall  be  under  the  superin- 
tendence of  the  said  Clerks,  one  of  whom,  at  least,  aliall  attend  for 
that,  purpose  in  the  Register-Office  three  days  a*week ;  and  the 
Principal  Clerks  shall,  at  the  commencement  of  every  winter  and 
summer  Session,  deliver  to  the  Lord  Clerk-Register,  or  his  De^ 
puty,  a  report  of  sudi  matters  as  have  occurred  in  the  interme- 
diate period  relating  to  their  department  worthy  of  notice,  with  a 
view  to  the  public  benefit. 

J  20.  Each  of  the  said  Extractors  shall  receive'an  annual  salary 
of  L.250. 

$  21.  Each  of  the  six  persons  now  filling  the  joint  offices  of 
Clerk's  Assistant  and  Preparer  of  Extracts  shall  receive  an  annuity 
of  L.200. 

§  22.  The  Keeper  of  the  judicial  records  of  tlie  Court  of  Ses- 
sion, and  the  six  Assistants  of  the  Principal  Clerks  of  Session  for 
the  time,  shall  be  members  of  the  College  of  Justice. 

§  23.  The  Court  may  make  acts  of  sederunt  to  regulate  the 
disposal  of  nnextracted  processes,  and  also  as  to  the  manner,  and  the 
person  by  whom,  extracts  of  all  roistered  deeds  and  probative  wri- 
tings shall  be  authenticated. 

§  24.  The  copies  of  printed  papers  and  interlocutors  required 
for  the  House  of  Lords,  in  cases  of  appeal,  may  be  certified  either 
by  one  of  the  Principal  Clerks  or  by  his  Assistant. 

§  25.  The  fee  for  certifying  sudi  papers  shall  be  fourpence  fur 
each  printed  page,  but  shall  never  exceed  L.10  in  whole ;  and  the 
fiee  payable  to  the  said  Assistants  for  preparing  bonds  granted  by 
the  purchasers  of  estates  for  the  price  of  estates  judicially  sold,  shall 
be  one  half  of  the  fee  payable  to  a  professional  agent  for  such  bonds, 
on  occasion  of  a  voluntary  sale. 

S  26.  The  Principal  and  Assistant  Keepers  of  the  register  of 
deeds,  probative  writings  and  protests,  shall  be  appointed  by  the 
Lord  Clerk-Register,  and  his  nomination  shall  be  reported  to  the 
Court ;  and  all  extracts  in  his  department  shall  be  authenticated  by 
the  subscription  of  one  of  the  said  Keepers. 
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§  27.  Indexes  to  all  the  registers  may  be  ordered  to  be  framed  by 
act  of  sedenmt. 

i  28.  The  seven  macers  to  the  Court  of  Session  «hall  receive 
salaries  of  L.120  Sterling  each. 

$  29.  The  remuneration  to  the  Collector  of  the  fee  fund  shall  be 
at  the  rate  of  four /ver  cent,  on  the  whole  sums  received  till  tliey 
amount  to  L.  11,000  yearly,  with  two  per  renV.  on  all  further  sums  ; 
but  the  salary  shall  never  fall  short  of  L.600  yearly ;  and  the  Col- 
lector shall  be  a  member  of  the  College  of  Justice. 

§  30.  Any  balance  in  the  hands  of  the  Collector,  on  the  20th  of 
December  in  any  year,  shall  be  disposed  of  in  the  manner  prescri- 
bed by  the  50.  Geo.  III. 

§  BI.  If  the  fees  produced  by  the  said  fund  shall  exceed  tlie 
amount  required,  the  Court  may  diminish  their  amount,  or  alto- 
gether abolish  some  of  the  fees. 

32.  The  King  may  appoint  another  Auditor  of  Accounts,  on 
its  being  certified  by  the  Lord  President  and  Lord  Justice-Clerk 
tiiat  such  appointment  is  necessary,  such  Auditor  being  a  writer 
to  the  signet,  or  solicitor  before  the  Supreme  Courts  of  three  years' 
standing,  who  shall  hold  his  office  ad  vitam  aui  calpam^  and  no 
such  person  shall,  dhrectly  or  indirectly,  practise  as  an  agent  be- 
fore the  Court  of  Session :  Ajid  if  two  Auditors  shall  be  appointed, 
one  for  each  Division,  the  Court  may  regulate  the  manner  in  which 
the  fees  are  to  be  divided  between  them ;  and  every  Auditor  shall 
be  appointed  by  his  Majesty ;  providing  that,  during  the  temporary 
indisposition  or  absence  of  the  Auditor,  the  Court  may  appoint  a 
fit  and  proper  person,  though  acting  as  an  agent,  to  discharge  hia 
duties  during  such  indisposition  or  absence. 

§  33.  Expenses  shall  be  taxed  by  the  Auditor  in  all  cases  of  dei 
crees  in  absence,  and  the  report  of  the  Auditor  shall  be  a  sufficient 
warrant  for  filling  up,  in  the  extract,  the  amount  of  the  expenses  ; 
the  fees  of  the  Auditor  in  such  cases  being  five  shillings  when  th^ 
amount  is  under  L.IO. 

$  34.  If  any  of  the  present  Clerlu,  or  other  officers  of  Court,  shall 
suffer  loss  by  this  act,  they  shall  be  indemnified  by  the  Barons  of 
Exchequer. 

§  35.  The  compensfition  to  be  made  to  suck  persons  by  the 
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Barons,  sliall  be  payable  out  of  the  moniea  cfaiurged  by  the  7tb  and 
10th  Anne,  with  the  fees  and  salaries  allowed  for  keeping  up  the 
Courts  of  Session,  Justiciary  and  Exchequer. 


No.  IX. 

1.  AND  2.  GEO.  IV.  C.  39.  (28.  MAY  182L) 

*  An  Act  for  the  better  Regulation  of  the  Court  of  Admiralty  in 

*  Scotland,  and  of  certain  proceedingrs  in  the  Court  of  Seaaimk 

*  connected  therewith/ 

§  1.  No  civil  process  shall  be  competent  in  the  Admiialty  Court, 
where  the  subject-matter,  exclusive  of  expenses,  is  of  less  value  tbaa 
L.25y  except  only  maritime  cases,  where  the  Court  has  a  privative 
jurisdiction,  and  actions  for  recovery  of  premiums  of  inaniBnoe  od 
ships  and  cargoes,  and  actions  for  mercantile  claims  against  ah^ 
masters  and  owners  of  vessels,  if  preceded  by  arrestment  of  the 
vessel. 

«  §  2.  In  bills  of  suspension  of  decrees  of  the  Admiialty  in  ma- 
ritime cases,  which  are  reported  to  the  Lords  of  either  DrrinoB, 
and  in  petitions  against  the  interlocutors  of  the  Lord  Ordinary  re- 
fusing such  bills,  the  reasons  of  suspension  shall  be  diacnaaed  oo 
the  bill,  with  the  same  powers  and  authorities  as  if  letteiB  of  ana- 
pension  had  been  expede  ;  but  this  shall  not  affect  the  ndea  in  the 
Bill-Chamber  as  to  caution,  nor  the  obligations  of  the  cautioners 
in  such  cases. 

§  S.  Every  such  process  of  suspension,  as  well  as  processes  of  re- 
duction of  such  decreets,  in  maritime  causes,  shall  be  deemed  In- 
ner-House processes  ;  and  the  Inner-House  may  remit  either  in 
suspensions  or  in  reductions,  with  instructions  to  the  Court  of  Ad- 
miralty in  whnt  manner  to  proceed  ;  but  no  decree  in  abeence  afaail 
be  brought  under  review  of  the  Court  of  Session,  but  only  of  the 
.^u'lge  of  the  Admiralty  himself. 
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§  4.  Such  summonses  of  reduction  may,  in  all  cases,  be  raised  up- 
on inducus  of  six  days,  whether  the  defender  be  in  Seotl^d  or 
not,  provided  that,  within  six  days  after  the  last  stg>  of  preced- 
ing in  the  Admiralty,  notice  be  given,  by  notarial  instrament^  ^^^^ 
intention  to  raise  such  summons  of  reduction,  and  iligC^  sum- 
mons set  forth  such  intimation,  and  be  passed  at  the  signet  within 
six  days  after  the  date  of  the  intimation,  and  thereafter  regularly 
executed,  without  undue  delay. 

§  5.  Hie  Clerk  of  the  Admiralty  shall  officiate  personally. 

§  6.  The  Auditor  of  Accounts  in  the  Court  of  Admiralty  shall 
be  the  Cleric  of  the  Judge. 

§  7.  The  Judge  shall  frame  proper  regulations  for  abridging  the 
form  of  extracts,  and  relative  to  the  consignation  in  the  public 
Banks  of  money  ordered  to  be  consigned. 

§  8.  The  Judge  is  authorised  to  frame  a  proper  table  of  fees  for 
the  Clerk  of  Court,  so  that  his  net  emoluments  may  be,  as  nearly 
as  may  be,  £.600  yearly ;  and  also  for  the  Deputy  Clerk,  till  the 
death,  resignation  or  removal  of  the  Principal  Clerk,  and  also  for 
the  emoluments  of  the  Judge*8  own  Clerk. 

§  9.  The  Judge  shall  also  frame  a  toble  of  fees  for  the  Clerk  of 
the  Deputy  Judge  Admiral  of  the  Clyde,  and  the  Clerks  of  Infe- 
rior Courts  of  Admiralty,  and  for  the  Assessors,  Procurators-Fis- 
cal, Macers,  and  other  officers  of  such  Courts. 

S  10.  These  tables  of  fees  must  be  approved  of  by  the  Court  of 
Session,  and  authorised  by  their  Act  of  Sederunt. 

§  11.  All  appointments  to  any  office  in  the  Court  of  Admiralty 
shall  be  made  without  receiving  any  price  or  gratuity,  and  must 
be  reported  to  the  Judge- Admiral. 

§  12.  The  Barons  of  Exchequer  shall  make  compensation  to  the 
Clerk,  or  Deputy  Clerk  of  the  Admiralty,  for  any  loss  sustained 
from  the  operation  of  this  act. 

§  13.  Such  compensation  shall  be  pud  out  of  the  monies  char- 
ged by  the  7.  and  10.  Anne,  with  the  fees  and  salaries  allowed  for 
keeping  up  the  Courts  of  Session,  Justiciary  and  Exchequer. 
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4.  GEO.  IV.  c.  97.  (19.  JULY  1823.) 

'  An  Act  for  the  Regulation  of  the  Commissaries  of  Edinbiiigjhy 
<  and  for  altering  and  regulating  the  Jurisdiction  of  Inferior 
'  Commissaries  in  Scotland.* 

§  1.  From  and  after  Ist  January  1824y  all  compositionfl  in  re^ 
■pect  of  confirmation,  and  all  fees  termed  consignation  fee  and  sen- 
tence money,  shall  he  abolished.; 

§  2.  Ahridged  extracts  shall  in  all  cases  be  issued,  except  m^ere 
any  party  shall  desire  a  full  extract. 

§  3.  The  Commissaries  shall  prepare  a  tahle  of  fees  for  the 
Clerks  and  other  officers  of  their  Court. 

§  4.  This,  table  must  be  unproved  of  by  the  Court  of  Sesaidn, 
and  authorised  by  Act  of  Sederunt. 

§  5.  There  shall  in  future  be  two  Clerks  of  Court;  the  one  to  be 
appointed  by  his  Majesty,  who  shall  discharge  the  dudes  of  his  of- 
fice in  person  ;  the  other  to  be  appointed  by  this  Clerk,  as  bia  de- 
puty. 

$  6.  After  Ist  January  1824,  all  inferior  Commissariats  shall 
cease ;  and  from  thenceforth  every  sheriffdom  and  stewartry  (ex^ 
cept  Edinburghy  Haddington  and  Linlithgow^  which  shall  remain 
the  Commissariat  of  Edinbui^h,)  shall  constitute  a  Commissariat ; 
and  where  two  counties  shall  be  under  the  jurisdiction  of  one  She* 
riff,  such  two  counties  shall  constitute  one  Commissariat. 

j  7.  The  jurisdiction  of  the  Commissaries  of  Edinburgh,  in  ac- 
tions for  debt  not  exceeding  L.40  Scots,  shall  cease,  and  all  proro- 
gation qf  their  jurisdiction  is  abolished ;  and  no  Inferior  Commis- 
sary shall  exercise  any  jurisdiction  in  actions  or  cases  to  which  di« 
jurisdiction  of  the  Sheriff  is  competent. 
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S  8.  AAer  Ist  January  1824,  the  peraona  filling  the  offices  of 
Inferior  Commissaries  shall  cease  to  hold  sacfa  offices ;  and  the 
Sherifb  or  Stewarts  Depute  shall  become  Commissaries  of  their 
respectire  Commissariata. 

§  9.  The  Conunissaries  of  Edinburgh  shall  not  review  the  pro- 
ceedings of  such  Inferior  Commissaries,  but  these  shall  be  review* 
able  only  by  the  Court  of  Session. 

S  10.  The  Commissaries  of  each  Commissariat  may  appoint  as 
their  Deputies,  the  Sherifis-Substitute  of  the  county. 

S  11.  All  the  processes  depending  before  any  Inferior  Commis- 
sary Court  on  the  1st  January  1824,  shall  be  transferred  to  the 
Commissary  of  the  county  or  stewartry  hereby  appointed. 

§  12.  AH  other  processes,  records  and  warrants  of  Inferior 
Commissaries,  shall  be  transmitted  to  the  General  Register- House 
at  Edinburgh. 

§  IS.  In  counties  or  stewartries  where  a  Commissary  Court  is 
at  present  held,  the  Clerk  of  such  Court  shall,  afiter  1st  January 
1824,  become  the  Commissary  Clerk  of  the  Commissariat  hereby 
established,  with  power  to  appoint  a  deputy. 

§  14.  In  all  other  counties,  and  on  the  death,  resignation  or 
removal  of  such  Commissary  Clerk,  his  Majesty  may  appoint  a 
Commissary  Clerk ;  and  every  such  person  henceforth  to  be  ap- 
pointed shall  discharge  his  duties  in  person. 

$  15.  Every  appointment  to  office  in  the  said  Commissary 
Courts  shall  be  made  without  price  or  gratuity. 

S  16.  The  Court  of  Session  shall  appoint  five  Sherifis  to  pre- 
pare a  table  of  fees  for  the  said  Commissary  Courts. 

§  17.  The  said  five  Sheri£&  shall  frame  proper  forms  for  abridg- 
ing the  extracts  of  decrees. 

$  18.  The  Court  of  Session  may  approve  of  such  reports,  and 
establish  them  by  Act  of  Sederunt. 

§  19.  A  copy  of  such  Act  of  Sederunt,  and  table  of  fees,  must 
be  laid  before  each  House  of  Parliament. 

§  20.  From  time  to  time  the  Court  of  Session  may  remit  to 
five  Sherifls  to  report  upon  the  fees  of  the  said  Commissary 
Courts. 
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§  2L  Any  CoaimiaMiry,  Cdmmiasary  Clerk,  of  otber' officer 
fndknug  loss  by  ibis  acW  may  apply  ^^  in^mmficadon  to  iba 
BsMiiB  ef  ExchefMr. 

§  22.  The  compensation  to  be  allowed  shall  be  paid  o«t  of  tha 
iiwiiiea  charged  by  the  7th  and  lOtb  Ame,  with  tlie  fees  and  sa- 
laries allowed  for  keeping  up  the  Courts  of  Session,  Jaaticiary,  and 
Exchequer. 

§  29.  The  sakries  of  Sfaerifis  and  Stewards  shall  be  paid  t»  them 
free  of  all  taxes  and  deductions  whatsoever. 


No.  XL 

6.  GHo*  IV.  c.  120.  (3.  JULY  lS25i) 

'  An  Act  for  the  better  regulating  of  the  Forms  of  Process  in 
'  the  Courts  of  Law  in  Scotland.*^^ 

§  1.  From  and  after  the  11.  November  1825,  the  seven  junior 
Ordinary  Judges  of  the  Court  of  Session  shall  not  attend  in  the 
Inner-House,  but  shall  act  as  Lords  Ordinary  in  the  Outer-House ; 
and  the  Lord  President  and  three  of  the  senior  Ordinary  Judges 
shall  form  the  Inner^House  of  the  First  Division,  and  the  Lord 
Justice-Clerk,  with  the  remaining  senior  Ordinary  Judges,  shall 
form  the  Inner-House  of  the  Second  Division. 

§  2.  After  the  said  11th  of  November  the  summons  shall  set 
forth,  in  explicit  terms,  the  nature,  extent  and  grounds  of  the  com- 
plaint or  cause  of  action,  and  the  conclusions  which  the  pursuer  is 
entitled  to  deduce  therefrom  ;  and  the  defender  shall  state^  in  ex- 
plicit terms,  every -defence,  both  dUatory  and  peren^tory,  on  which 
he  means  to  rely,  and  shall  meet  the  statements  of  facts  and  the 
f'onclusions  in  the  summons,  either  by  denying  or  admitting  the 
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UkciAi  and  ia  aaswer  setting  forth  the  facta  on  whieh  he  means  to 
found  in  defence,  subjoining  a  summaiy  of  his  pleas  in  law. 

§  3.  With  the  sumoionB  and  defences  all  tihe  writings  founded 
on  anttBt  be  produced,  so  fiir  as  in  tlie  power  of  the  parties. 

§  4  Where  appearance  is  made  for  the  defbwfer,  and  neither 
party  shaU  abandon  the  cause,  no  judgmrait  shall  be  prononnred  on 
the  merits,  tUl  the  averments  in  huety  and  the  pleas  in  law,  shaU  be 
set  forth  on  the  record. 

§  5.  The  Lord  OnMnary  shaB  first  hear  parties  on  iJm  diatory 
defences  ;  and  if  they  shall  be  sustained,  and  the  action  dismiBBed, 
the  question  of  expenses  shall  ako  be  determtned  ;  but  if  the  dila» 
tory  defences  shall  be  repelled,  the  cause  shall  proceed,  without 
any  intariocutor  being  pronounced  as  to  expenses ;  and  the  mter- 
locutor  of  the  Lord  Ordinary  shall  be  final)  unless  tflie  party  dissa- 
tisfied shaU  apply  foir  reriew  to  the  Inner-House  by  a  note,  within 
twenty-one  days  aftor  the  datte  of  the  interlocutor,  or  unless,  at  the 
time  of  pronouncing  the  judgment,  rej^elling  the  dilatory  defences, 
the  defender  shall  give  notice  of  his  mtention  to  submit  the  inter- 
locutor to  the  review  of  the  Inner-House  by  a  note,  in  which  case 
the  Lord  Ordinal^^ust  forthwith  give  judgment  for  the  expense  of 
the  preliminary  discussion  ;  and  the  Inner-House,  when  reviewing 
the  interlocutor,  shall  also  dispose  of  the  question  of  expenses ;  and 
it  shall  not  be  ool^petent  to  appeal  to  the  House  of  Lords  against 
this  interlocutory  judgment,  where  the  action  is  not  dismissed,  un*» 
less  express  leave  be  given  by  the  Court,  reserving  the  effect  of  this 
defence,  if  appeal  should  afterwards  be  taken  against  the  final  judg^ 
mentk 

§  6.  The  Lord  Ordinary  shall  examina  the  correctness  of  the 
suinmons  and  defences ;  and  if  the  terms  of  the  summons  are  not 
sufficiently  positive  and  clear,  and  the  conclusions  not  legally  or  re- 
gularly deduced,  he  may  either  dismiss  the  action,  with  expenses^ 
and  reserve  to  the  pursuer  to  bring  a  new  action,  or  order  an 
amendment  of  the  libel,  and  give  interim  decree  against  ^  pnr^ 
suer  for  the  incorrect  ferm  of  the  summons ;  and  if  the  defences  am 
not  sufficiently  satisfectory  in  point  of  feet,  and  correct  in  point  of 
law,  he  may  order  defences  more  satisfectory  and  correct  to  be 
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^ven  in,  and  decern  for  the  expenses  iucun-ed  by  the  imperfect  or 
eraaire  defences ;  and  the  expense  so  awarded  must  be  paid  orer 
to  the  Clerk,  for  behoof  of  the  defender  or  pursuer,  as  the  case  may 
be,  before  the  amended  summons  and  defences  can  be  rec^ved. 

§  7.  When  the  Lord  Ordinary  is  satisfied  that  the  summons  and 
defences  are,  in  point  of  fiict,  sufficiently  explicit,  and  correctly  de- 
duced in  point  of  law,  he  may  require  the  parties  to  state  whether 
they  hold  their  summons  and  defences  as  containing  their  full  and 
final  statements  of  fiicts  and  pleas  in  law ;  and  if  they  do  so,  ihk 
shall  be  stated  in  a  minute  drawn  up  by  the  Clerk,  and  signed  by 
tlie  counsel  on  each  side,  after  which  the  record  shall  be  complex 
ted.  * 

§  8.  When  the  parties  do  not  agree  to  bold  the  summons  and 
defences  as  setting  forth  fully  their  facts  and  pleas,  at  when  the 
Lord  Ordinary  shall  think  fit,  he  shall  order  condescendences  and 
answers,  in  which  the  parties  shall,  in  substantive  propositions,  and 
under  distinct  heads  or  articles,  set  forth  all  pertinent  facts  and  cir* 
cumstances,  along  with  which  all  the  writings  in  the  custody,  or 
within  the  power,  of  the  parties,  not  formerly  lodged,  shall  be  pro- 
duced. 

§  9.  The  condescendences  and  answers  shall  then  be  revised, 
and,  along  with  the  revised  condescendence  or  answer,  a  short  and 
concise  note,  drawn  and  signed  by  counsel,  of  the  pleas  in  law,  ehaB 
be  put  in,  setting  forth  the  matters  of  law,  in  distinct  and  separate 
propositions,  without  argument,  but  accompanied  by  a  reference  to 
the  authorities  relied  on. 

$  10.  The  parties  shall  appear  before  the  Lord  Ordinary  for  the 
purpose  of  finally  adjusting  their  arguments  in  hct  and  pleas  in 
law ;  and  the  Lord  Ordinary  shall  hear  their  respective  explana- 
tions, and  suggest  any  new  plea  which  may  to  him  appear  neces- 
sary to  exhaust  the  disputable  matter  in  law  or  fact,  af^  ^ich 
|he  adjusted  condescendences  and  answers,  and  relative  notes  of 
pleas,  shall  be  subscribed  by  the  counsel  for  the  parties,  and  the  n^ 
cord  as  adjusted  shall  be  authenticated  by  the  Lord  Ordinsoyasig^ 
nature ;  and  the  reG<Nrd  so  made  up  shall  forecloae  the  partiee  from 
anv  new  averments  in  fact ;  and  no  amendment  of  the  libel,  or 
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new  ground  of  defence,  shall  be  allowed  after  the  record  nhall  hate 
been  thna  completed,  except  in  the  case  of  matter  of  fiict  novUer 
veniens  ad  noiitiamy  which,  npon  payment  of  anch  expenses  as 
may  be  deemed  reasonable,  the  party  may  be  allowed  by  the  Lord 
Ordinary  to  state  in  a  q»ecific  condescendence ;  but  the  porsaer 
slttU  have  it  in  his  power  to  abandon  the  cause,  after  the  record 
shall  have  been  completed,  on  paying  full  expenses  to  the  defender^ 
and  to  bring  a  new  action,  if  otherwise  competent. 

§  11.  The  pleas  stated  on  the  record  shall  be  held  the  sole 
grounds  of  action  or  defence ;  but  any  new  plea  or  ground  in  law 
which  may  afterwards  be  suggested  may  be  added  to  the  note  of 
pleas,  with  the  leave  of  the  Lord  Ordinary  or  the  Court. 

§  12.  The  time  fixed  for  putting  in  cimdesoendences  and  an- 
swers shall  not  be  prorogated,  except  on  payment  of  the  expenses 
previously  incurred,  unless  before  the  elspse  of  the  time  fixed,  ap- 
plication shall  be  made  for  a  prorogation,  and  the  prorogation  shall 
not  be  granted,  except  on  cause  shewn,  nor  oftener  than  once ; 
and  if  the  party  shall  not  lodge  his  condescendence  or  answers 
within  the  time  limited,  the  Lord  Ordinary  may  hold  the  sum- 
mons or  defences  for  such  party  as  his  condescendence  or  answers, 
bdng  finally  his  averments  in. feet. 

$  13.  If  the  tiMrts  admitted  on  the  record  render  any  trial  of  the 
facta  unnecessary,  the  Lord  Ordinary  may  then  decide  the  cause, 
with  or  without  further  argument,  or  he  may  report  it  to  the  In« 
ner-Honse. 

$  14.  If  the  parties  differ  as  to  &ct8  which  do  not  require  to  be 
ascertained  by  a  Jury,  the  Lord  Ordinary  shall  give  such  orders  and 
directions  for  ascertaining  the  fiicts  as  to  him  shall  i^pear  expe- 
dient, and  his  interlocutor  shaU  be  final  on  this  matter,  unless  sub- 
mitted to  the  review  of  the  Inner-House  by  a  note  within  twenty- 
one  days  after  its  date ;  and  if  so  brought  under  review,  the  deci- 
sion of  the  Inner-House  shall  be  final  without  appeal,  unless  on 
leave  expressly  |^ranted ;  but  the  effect  of  any  objection  to  the 
course  of  proceeding  shall  be  reserved  in  any  appeal  against  the 
judgment  on  the  merits  of  the  cause. 

§  15.  When  it  is  necessary  to  ascertain  facts  by  Jury  Trial,  tlie 
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Ldvd  Ordiaary  shall  either  remit  the  whole  cause  to  the  Jury 
Court)  or  send  a  particular  issue  or  issues ;  and  die  order  bjr  llie 
Lord  Otdinary,  in  so  far  as  it  thus  remits  a  csnse,  shaR  be  final. 

f  16.  When  a  cause  is,  by  means  of  admissions,  or  from  ita  own 
nature,  deemed  fit  to  be  determined  in  the  Court  of  Session,  with- 
out hariag  recourse  to  Jury  TViri,  or  when  the  parties  concur  tn 
deatring  to  have  a  question  of  law,  or  of  tvlevancy,  detenmned  pre- 
Tious  to  trial  by  Jury,  or  when  it  shall  be  ordered  by  the  Lord 
Oi^nary,  or  the  Court,  that  any  question  of  law  or  feWancy  Aall 
bo  datoTMaied  preinous  to  trial,  or  when  die  caus^  shall  eonelMttk 
to  tho  Covt  of  Session  with  a  Tordict  on  a  speelal  issue,  tlh^Lofd 
Ordinary  maty  either  decide  the  canse»  or  report  it  to  tiM  Cottt ;  aaid 
he  may  order  it  to  be  aigned  as  often  aa  he  may  find  necessary,  or 
order  casea  in  writing ;  and  after  lodging  the  caaes,  thepankaafaaH 
have  an  opportunity  of  being  ftmher  heard,  if  they,  or  either  of  them, 
shall  desire  it. 

§  17.  Whon  determiaing  the  jnerits,  the.  Lord  Ot^finary  sMI 
also  determine  the  matter  of  expenses ;  and  efvery  ittterloctttair  ef 
the  Lord  Ordinary  shall  be  final  in  the  Outer-Motwe. 

$  18.  Either  party  dissatisfied  widi  the  Lord  Ordinary's  inter- 
locutor may  apply  for  review  to  that  Division  of  the  laner^HooK 
to  which  the  Ordinary  belongs,  by  presenting  a  prmled  note  widiin 
twentynme  days  after  the  date  of  die  mlerloeuter,  reeitiBg  die  fai* 
terlocntor ;  and  if  caaeo  have  been  put  iBy  the  easea  shall  be  prills 
ed  and  put  in  along  with  the  note ;  and  if  there  have  been  e»  eaaaa, 
then  printed  copies  of  thereccwdanist  be  putin  aleag  with  the  note, 
and  six  copies  of  the  note  nnist  be  delvered  to  the  agOBt  of  the 
opposite  party ;  and  no  interlocutor  of  m  Lord  Ordinary  ahull  be 
brought  under  review,  after  the  said  1 1th  of  Hovemberi  by  a  aadaiui^ 
ittg  pedtbn ;  and  when  cases  have  not  beenofdered  in  the  Oater- 
Heusoy  the  Inner-House  may  order  cases,  and  counsel  shail  he 
heard  before  judgment  is  pitmounced)  aa  often  as  the  Court  shall  see 
fit. 

§  19.  Any  inddsgita]  pomt  occurrmg  in  the  course  of  the  causa 
may,  after  intimation  to  the-  parties,  be  reported  verbally  by  the 
LordOrdiaaryt^  the  Inner-House;  and  what  (flsposed  of,  the  point 
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of  expejues  Bball  either  be  determined,  or  reeerved  to  the  end  of 
the  cause. 

§  20.  When  the  Lord  Ordinary  reports  a  cause  to  the  Ibhov 
HoQsOy  he  shall  order  eases,  and  coimsel  shall  have  an  opportnuity 
•f  being  heard  before  proceeding  to  judgment. 

§  21.  Tlie  Inner-House  shall,  in  deciding  the  cause,  also  deter* 
mine  the  matter  of  expenses,  and  the  judgment  pronouneed  shall 
boinal. 

§  92.  Whenever  Caaes  are  ordered,  the  case  shall  commence  witli 
a  copy  of  the  record,  and  each  ground  of  law  or  plea  shall  be  sepa- 
rately argued  in  the  case. 

§  23.  When  the  Judges  of  the  Inner-House  are  equally  divided 
IB  opinion,  they  may  direct  the  cause  to  be  judged  either  by  the 
luner-House  Judges  of  both  Divisions,  or  by  the  whole  Court,  in- 
chiding  the  Lords  Ordinary ;  and  judgment  shall,  in  all  cases,  be  pro- 
nounced according  to  the  opinion  of  the  majority  of  Judges  present. 

§  M.  When  the  opinions  of  the  other  Judgee  are  required  in 
writing,  the  judgment  shaJS  be  according  to  the  opinion  of  the  ma- 
jority of  all  the  Judges  so  consulted. 

§  25.  The  judgments  of  the  Court  of  Session  shall  be  final,  and 
not  subject  to  appeal  to  the  House  of  Lords,  unless  tlie  petition  of 
Kppeall  shall  be  lodged  with  the  Clerk  of  Parliament,  or  the  Clerk 
Assistant,  within  two  years  from  ik»  day  of  signing  the  last  inter- 
locutor appeiJed  from,  or  before  the  end  of  fourteen  dayii,  to.  be 
accounted  from  and  after  ^  first  day  of  the  Session,  or  meeting  of 
PkMrliameiit  for  the  dispa^  of  public  businesa  neart  ensuing  the  said 
two  yean ;  but  if  the  person  entitled  to  appeal  be  out  of  Great 
Britam  or  Irelaady  it  shidl  be  competent  to  enter  an  appeal  within 
fire  yean  from  the  date  of  the  last  interlocutor,  if  he  shall  be  so 
kmg  abroad)  or  within  two  years  after  coming  into  Great  Britoia 
or  Ireland ;  but  the  time  i^lowed  for  mere  absence  shaB,  in  nocase, 
exceed  five  yeai-s,  together  with  the  space  that  may  elapse  befoi« 
^  end  of  the  fourteenth  day  after  the  meeting  of  Parlianient  neji  t 
after  the  expiration  of  the  said  five  yean  ;  and  in  case  the  person 
entitled  to  appeal  shaU  be  under  twenty-one  yean  of  age,  or  nom 
wmpo9  n^enHtf  he,  or  his  bein  or  representatives,  may.  appeiU' 
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within  two  yean  after  fiiil  age,  or  coming  of  soond  mind,  or  the 
death  of  the  persons  so  disqualified,  and  the  opening  of  the  mc* 
cession  to  the  heir. 

§  26.  On  i^ipeal,  a  copy  of  the  whole  record,  certified  hj  a 
Clerk  of  Session,  moat  be  laid  before  the  House  of  Lords ;  and 
each  party  shall  deliver  a  case,  containing  a  printed  copy  of  the  re- 
cord, and  of  the  case  presented  to  the  Court  of  Session ;  to  whidi 
may  be  annexed  a  supplementary  statement  of  the  further  steps 
which  hare  taken  place  since  the  completing  of  the  record,  and  of 
the  interlocutors  pronounced,  with  a  summary  of  such  additionai 
reasons  as  may  be  thought  fit,  set  down  in  the  form  now  used  in 
die  House  of  Lords. 

§  27.  All  rescissory  actions^  except  reductions  of  the  decrees  el 
the  Admiralty  in  maritime  cases,  shall  be  enrolled  before  the  junior 
Lord  Ordinary,  without  any  avisandum  to  the  Inner*House  or  re- 
mit ;  and  the  Court  of  Session  are  required  to  establish,  by  acts  of 
sederunt,  such  forms  of  process  for  all  actions  as  shall  be  moet  ex- 
pedient, and  best  adapted  for  separating  matters  of  fact  firom  mat- 
ters of  law. 

§  28b  The  following  actions  shall  be  remitted  by  the  Courts  of 

Session  and  Admiralty  at  once  to  the  Jury  Court ;  namely,  all  a^ 

tions  on  account  of  injury  to  the  peraon,  real  or  verbal,  as  assault 

and  battery,  libel  and  defionation ;  all  actions  on  account  of  in^ 

jury  to  moveables  or  to  land,  where^  in  thb  last  case,  the  title  is 

not  in  question ;  all  actions  for  damages  on  account  of  breach  of 

promise  of  marriage,  or  on  account  of  seduction  or  adultery ;  all  ao 

tions  founded  on  delinquency  or  quasi  delinquency  of  any  kind 

where  the  conclusion  shall  be  for  chmagee  only  and  expenses ;  all 

actions  on  the  responsibility  of  ship-masters  and  owners,  caniers  by 

land  or  water,  innkeepers  or  stablersi  for  the  safe  custody  and  care 

of  goods  and  commodities,  horses,  money,  clothes,  jewels  and  othv 

articles,  and  in  general  all  actions  founded  on  the  principle  of  the 

edict,  NaukB,  Caiupones^  StabularU  ;  all  actions  brought  for  nui- 

eanoe ;  all  actions  of  reduction  on  the  head  of  furiosity  and  idiocy, 

or  on  fiidlity  and  lesion,  or  on  force  and  fear ;  all  actions  on  pob- 

dea  of  insurance,  whether  for  maritime,  or  fire,  w  life,  insurance  ^ 
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aU  aeliona  on  cliaiter  pwtiM  and  Inik  of  tuling ;  aU  aclioiui  (w 
freight ;  all  actions  on  contraetii  for  the  carriage  of  goods  by  lami 
or  waltf  y  and  aetiona  for  the  wages  of  iPtstero  and  swriners  of 
afaips  or  Teaaals. 

i  89.  AU  the  foregoing  actions  ongiMting  in  the  Court  of  Se^ 
sion  shall  be  enroUed  in  the  Regulation  Roll ;  and  if  no  fl|>peaniiioe 
dball  be  made  for  the  defeader^  decree  shaB  be  prononoeed  in  ah« 
sentfe;  but  if  appoaiitofla  shall  be  made  far  the  dcfender>  or  aaaoflft 
aa  the  dsAnder  shall  he  refvned  against  a  decree  hi  alteenoi^  the 
Lovd  Ordmary  shall  remit  forthwith  to  the  Jury  Caarii  and  thn 
pMoedare  shatt  be  Mowed  befoie  tlie  Jndge-Admiml  in  the 
wginating  in  the  Cetnt  of  Admiiakf  «  provided  the  demand 
ahatt  amount  to  <^  L^(>  and  npwardii"  and  cautieii  ahaii  hnvebtfen 
fonnd^  if  the  eanse  be  mantane^  ncoording  to  the  pmetaee  of  that 
Govt 

i  SO.  Two  nddhmialJadgea  to  be  appointed  to  the  JmyComrt. 

i  3).  These  Judges  to  be  two  of  the  Judges  of  the  Conrt  eC 
SeasioPy  with  anvoal  sabries  of  L.6(N>  each. 

§  32.  Any  Clerk,  or  other  Officer  of  Conrt,  who  may  an£br  loss 
by  the  opemtion  of  this  act*  to  be  indeaniified  en  appKealioA  to  the 
Court  of  Exchequer. 

§  33w  After  die  record  has  been  completed,  if  the  parties  shall, 
by  mutual  admBsions,  render  a  Jury  Trial  unneosssssy,  and  leaaro 
HMrnly  a  qnsstion  of  law  to  be  deteraoined,  the  Jury  Ceort,  after 
having  the  admissions  put  upon  vecovd,  shall  cnnntthe  cause  to  the 
Conn  ef  Session  or  Court  of  Admiralty  respectively ;  and  if,  elter 
eompMng  the  record,  the  partieoshaH  not  agree  as  to  the  foots^ 
bnt  shall  concur  in  a  minute  or  note  requiring  any  question  of  kw 
or  relevancy  to  be  determined  before  going  to  trial,  this  question 
mny  be  remitted  to  the  eaidConrU  for  decision,  and  esther  party 
asay  move  the  Jury  Court,  withont  the  eonemrence  of  the  other, 
to  remit  any  point  of  law  or  relevancy  to  the  Court  of  Session  or 
Admirnity,  before  ilie  trial ;  and  this  motioK  may  ba  dlspesed  of 
by  any  one  Judge  of  dns  Jury  Conrt,  bnt  vrlth  a  power  ef  review 
by  the  whole  Judges,  or  any  tliree  of  them,  upon  a  notice  given 
within  ten  daya  after  tin  inteflocttCor  ef  the  single  Judjge ;  and  in 
case  of  any  remh  to  the  Court  of  Session  or  Admiralty,  the  deter- 
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mination  upon  the  said  question  of  law  or  relevancy  sbatl^  not  be 
open  to  appeal  to  the  House  of  Lords,  without  leave  ezpretslj 
granted,  tSl  an  appeal  shall  be  entered  against  the  final  judgment 
on  the  merits ;  and  after  the  decision  of  such  question,  the  cause 
may  be  remitted  back  to  the  Jury  Court,  to  ascertain  the  matten  of 
fact. 

§  34.  The  pursuer  shall  deliver  to  the  Clerk  of  the  Jury  Court 
the  issue  or  issues  which  he  proposes,  prepared  and  signed  by  coun- 
sel ;  and  the  defender,  if  he  thinks  proper,  may  also  ddiver  the 
issue  or  issues  which  he  may  deem  proper,  prepared  and  signed 
in  like  manner ;  but  if  the  said  issues  shall  not  be  approved  of  by 
the  Court,  they  shall  direct  proper  iaaues  to  be  framed ;  and  if 
either  party  shall  object  to  the  issues  so  framed,  he  shall  he  allow- 
ed ten  days  to  i^ply  to  the  Court,  by  motion,  to  have  them  alfterad. 
§  35.  It  shall  not  be  necessary  hereafter  for  the  parties,  pre- 
paratory to  any  Jury  Trial,  to  produce  and  exchange  lists  of  wit- 
nesses ;  but  they  shall  be  at  liberty  to  adduce  and  eaamine  sudi 
witnesses  as  they  may  think  fit,  without  giving  any  previous  notice 
of  their  intention  to  call  them. 

§  36.  After  the  said  1 1th  November,  the  Jury  Court  shall  meet 
during  the  whole  period  of  the  Session  of  the  Court  of  Session,  and 
they  may  also  hold  sittings  for  the  trial  of  issues  for  a  fortnight 
thereafter,  and  for  ten  days  during  the  Christmas  recess. 

§  37.  Where  issues  have  been  prepared  and  sent  from  the  Court 
of  Seasion,  motions  for  new  trials  shall  be  made  in  the  Inner-House 
of  that  Division  of  the  Court  from  which  the  issues  have  bean 
sent ;  and  in  all  other  cases  such  motions  must  be  made  in  the  Jury 
Court. 

§  38.  Where  issues  have  been  prepared  and  sent  from  the  Ad- 
miralty Court,  motions  for  new  trials  must  be  made  in  the  DivisioBa 
of  the  Court  of  Season  altemalely ;  and  in  all  other  cases,  in  the 
Jury  .Court. 

§  39.  Judges  of  the  Court  of  Seaaion  and  Jury  Court  to  eata- 
bUsh  regulations  for  the  Court  of  Admiralty,  and  for  the  Commis- 
saries, and  for  the  Inferior  Courts. 

§  40.  Where,  in  causes  before  the  laforior  Courts,  a  proof  has 
heea  allowed,  the  Court  of  Session,  in  reviewing  the  judgoBent 
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-  proceeding  on  such  proof,  Bhall  distinctly/pecify^in  the  interlocutor 
the  several  facts  ^material  to  the  case  which  they  find  to  be  esta- 
blished by  the  proof,  and  express  how  far  their  judgment  proceeds 
on  matter  of  fiEM^Jor  on  matter  of  law  Tand  the  JR<^;ment  so  pro* 
nounced  shall  not  be  subject  to  appeal  to  the  House  of  Lords,  ex- 
cept as  to  the  matter  of  law ;  provided,  however,  that,  except  in 
consistorial  causes,  the  Court  of  Session  may  remit  such  issue  or 
issues,  as  they  think  fit,  or  the  whole  cause,  to  the  Jury  Court ; 
and  in  neither  case  shall  it  be  necessary  to  have  the  consent  of 
the  parties  to  cancel  the  depositions  already  taken ;  or  the  Court 
of  Session  may  remit  with  instructions  to  the  Inferior  Court : 
And  in  all  cases  originating  in  the  Inferior  Courts,  in  which  the 
daim  is  in  amount  above  L.40,  as  soon  as  an  intorlocutor  allow- 
ing a  proof  has  been  pronounced,  (unless  it  be  a  proof  to  lie  in 
tetentisj  or. a  diligence  for  the  recovery  of  papers,)  either  party, 
who  conceives  that  the  cause  ought  to  be  tried  by  Jury,  may 
remove  the  process  into  the  Court  of  Session  by  a  bill  of  advo- 
cation, which  shall  be  passed  without  caution  and  without  discus- 
sion ;  and  in  case  no  such  bill  shall  be  presented,  and  the  parties 
shall  proceed  to  proof  under  the  interlocutor  of  the  Inferior  Court, 
they  shall  be  held  to  waive  their  right  of  appeal  to  the  House  of 
Lords,  so  &r  as  regards  any  judgment  pronounced  as  to  the  facts. 

§  41.  Bills  of  advocation  of  final  judgments  of  Sherifis  and  other 
Inferior  Courts,  shall  contain  a  copy  of  the  summons  or  petition,  and 
of  the  defences  or  answers,  with  the  interlocutors  pronounced,  so  far 
as  complained  of,  without  any  other  narrative  or  argument,  and 
shall  be  passed  at  once  on  caution,  or  juiatory  caution,  being  found 
for  expenses  in  the  Infisrior  Court,  and  also  in  the  Court  of  Session. 

§  42.  The  Sheriffii  may  regulate  interim  possession  during  the 
discussion  of  advocations. 

§  43.  Where  a  party  shall  intimate,  in  writing,  to  the  Clerk  of 
the  inferior  Court,  that  he  intends  to  advocate  the  cause,  and  shall 
lodge  a  bond  of  caution  for  the  expenses,  the  space  of  thirty  tiays 
in  causes  before  the  Courts  of  Orkney  and  Shetland,  and  fifteen  days 
in  all  other  cases,  shaU  be  allowed  to  present  the  bill  of  advocation, 
before  extract ;  and  advocation  shall  be  competent  at  any  time  be- 
fore extract ;  and  where  decree  in  absence  has  been  pronounced  ia 
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any  Inferior  Court,  or  the  Court  of  Admindty,  and  has  been  ei« 
tiacted,  it  shall  be  competent  to  apply  to  the  Court  in  which  such 
decree  waa  pronounced,  to  hare  it  recalled  ;  and  on  coosignatioii  of 
the  expense  incurred,  in  the  hands  of  the  Ckri^  the  said  Court 
shall  hare  power  to  stop  execntian»  and  repoMe  the  defender,  and 
revive  the  action,  as  if  decree  bad  not  bc»en  extracted. 

$  44.  In  the  case  of  judgments  of  removing  from  houses  or  lands, 
the  tenant  shall  not  be  entitled  to  apply  for  review  by  advocatioii, 
but  only  by  suspension. 

$  45*  In  cases  of  advocation  against  interkicntory  jodgnenta^ 
authorised  by  50  6eo^  III,  it  shall  not  be  necessary  to  find  cait 
tion,  except  for  expenses,  as  in  other  cases  of  advocatioii ;  and  all 
interlocutors  of  the  Loid  Ordinary  passing,  or  refining,  such  bill  of 
advocation,  shall  be  finid. 

5  4d.  The  Lord  Ordinary  may  pass  bilk  of  suspension,  in  all 
cases,  without  requiring  the  concvrranoe  of  the  In&er-Hoaae  during 
Session,  or  of  one  or  more  Ordinaries  during  vacattkm ;  and  ia 
complaining  of  any  interiocutor  of  the  Lord  Ordinary  mi  the  B3k, 
the  party  shaB  present  a  note  to  the  Inner-House ;  and  on  such 
note  being  presented,  the  Inner-House  shall  order  the  cowaael  far 
the  pardes  to  be  heard,  and  on  hearing  them  shall  either  grant  or  re- 
fuse the  application,  or  appoint  mutual  cases  to  be  put  in :  and  the 
interiocutor  thereafter  pronounced  shall  be  final ;  And  when  a  bOl 
of  suspension  has  been  passed  on  a  remit  from  the  Inner-House, 
or  in  consequence  of  the  Lord  Ordinary  having  taken  the  canae  to 
report,  the  letters  of  suspension  shall  be  discussed  beiere  a  Lofd 
Ordmary  of  that  Division,  unless  remitted  oi  eoniiiiffitUkm  to  soaM 
previous  process  depending  before  the  odwr  Division ;  and  in  the 
event  of  bills  of  suspension  being  passed  of  deoreea  of  Inforior 
Courts,  it  shall  be  competent  for  Uie  Lord  Ordinary  or  the  Cofort 
to  find  the  suspender  entitled  to  his  expanses  in  the  Inferior  Court, 
as  weH  as  in  the  Court  of  Session* 

$47.  CantimiersinbUlsofsiMpeMonshaUbelkblatoMfiltbe 
obl%ations  in  their  bond,  tfaougk  ths  letten  of  suq>enskm'8hali  not 
be  expede  before  the  day  of  citation  sfpointed  in  the  dalcranmoe^ 
and  also  in  the  case  of  ehaigen  obtaining  sod  duly  extracting  pro- 
testation for  not  enrolling,  calling,  and  inaistiug. 
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$  48.  Tlw  Lord  Or^nary  in  the  Oatei^Hopw  shall  prapm 
•ilvoGStioiui  Ibr  judgmenty  after  the  manner  directed  aa  to  other 
^soaaa ;  and  the  party  raakting  the  tnapeiiBionahaU  bereqaired,  by 
^vny  of  defence^  to  retnm  anawera  to  the  reaaona  of  atu^Mnnoii. 

S  49i  In  actioiiB  di^pending,  and  in«4iich  hiterlocBton  have  been 
fHTonoanoed  before  the  and  114  of  November,  the  regnlatiotta  of 
ifaia  act  are  to  be  enlioffcedy  aoiar  aa  not  iaconaiatent  with  the  ndea 
«f  Convt  and  forma  of  pvooednrenowin  force ;  proridad,  that  where 
the  record  ahall  be  made  up  and  completed  in  termt  of  thia  act, 
Its  pMmriona,  aa  to  all  aabeeqnent  etepa  of  procesa,  ahall  be  enfor- 
ced in  all  re^vcta. 

f  5a  Hie  Jndgea  of  ^  Court  of  Seaaion,  and  Chief  Commis- 
eaaner  of  the  Jury  Cowt,  may  wake  ordeia  and  rBgnhttaons  for 
eondocting  and  carryaig  on  buaineaa  before  the  Conit  of  Seaaioii, 
Jmy  Court,  and  ConMuaaionof  Teinda,  and  alao  befon  the  Courta 
«f  Admimlty  and  ConnniBaarieB  and  Inferior  Courta. 

$  51.  Hie  anbaisting  forma  of  edictal  citation,  charge,  publicar 
daation  and  aervioe  at  4e  market-cross  of  Edinburgh,  and 
attd  diore  of  Leith,  aa  against  persona  forth  of  Scotland,  shall 
be  diacomaBoed  ;  and  inatead  thereof,  all  audi  dtations,  &c.  dall 
be  done  by  defiTeiing  a  copy  thereof  at  the  Record  Office  of  tiie 
Caurt  of  Seaaion,  and  the  keeper  thereof  shall  register  in  a  book 
an  abatract  of  the  copy  so  delivered,  exhibiting  the  time  of  service, 
the  nature  of  the  writ,  the  names  and  deaignations  of  the  parties, 
and  the  day  againat  which  the  party  shall  be  called  to  give  obe- 
dience or  make  appearance ;  and  the  said  keeper  shall  keep  three 
separate  registers,  one  for  all  citations  or  summonses  and  orders 
of  service  against  persons  forth  of  Scotland  to  appear  before  the 
several  supreme  civil  courts  ;  another  for  citations  upon  letters  of 
eupplement  to  appear  before  any  of  the  Inferior  Courts ;  and  a  third 
for  charges,  intimations  and  publications. 

$  58.  Abstracts  of  the  citations,  &c.  to  be  printed  every  fort- 
night ;  and  the  registers  shall  be  open  to  inspection. 

J  53.  All  summonses  shall  proceed  on  one  diet  only,  namely, 
privileged  summonses  against  defenders  within  Scotland  on  one 
diet  of  six  days  ;  other  summonses  against  defenders  in  Ork- 
ney and  Shetland  on  one  'diet  of  forty  days,  and  for  all  other 
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penons  in  Scodaiid  apon  one  diet  of  tvrenty-MTen  dftya,  aad  for 
defenders  oat  of  Scotland  a  diet  of  aizty  days ;  and  it  is  dedaied^ 
that  **  where  a  person  not  having  a  dwelling-liouae  in  Scotbndy 
**  occupied  by  his  family  or  senrants,  shall  hare  left  his  nsnal 
*'  place  of  residence,  and  have  heen  therefrom  absent  during  the 
«  space  of  forty  days,  without  having  left  notice  where  he  is  fee 
^  be  found  within  Scotland,  he  shall  be  hdd  to  be  absent  from 
**  Scotland,  and  be  charged  or  cited  according  to  the  forms  hereia 
**  prescribed  accordingly.'* 

§  54.  All  actions  for  the  valuation  or  sale  of  teinds,  or  far  pro- 
ving the  tenor  of  the  same,  or  of  suspension,  or  reduction  of  loealip 
ties,  and  of  reduction  and  declarator  comiected  with  teinds,  which 
can  at  present  competently  be  brought  before  the  Teind  Court,  sfaaD 
be  brought  before  one  or  other  of  the  Divisions  of  the  Conii  of 
Session ;  and  the  proceedings  shall  go  on  in  all  respects  as  in  or- 
dinary processes  before  the  Court  of  Session :  Provided  always  that 
the  jurisdiction  of  the  Teind  Court  shall  remain  as  at  present  in  re- 
gard to  the  assigning  or  modifying  competent  stipends  to  the  pan^ 
chial  clergy  out  of  the  teinds  of  the  parish,  and  to  the  uniting  and 
disjoining  of  parishes,  and  generalljras  to  all  matters  of  a  ministe* 
rial  or  discretionary  nature ;  but  all  actions  in  relation  to  the  kv 
calling  of  modified  or  augmented  stipends  shall  proceed  before  one 
of  the  Lords  Ordinary  and  the  Division  of  the  Court  to  which  he 
belongs ;  and  in  all  the  aforesaid  actions,  and  all  matters  connected 
with  teinds,  the  Teind  Clerk  shall  officiate  as  clerk. 

§  55.  The  provisions  of  this  act,  so  far  as  they  relate  to  the  Jury 
Court,  shall  continue  in  force  from  the  said  11th  of  November 
1825,  till  the  30th  June  1830,  and  from  thence  to  the  end  of  the 
then  next  Session  of  Parliament. 

§  56.  His  Mfljesty  may  i4>point  Commissioners  to  rqmrt  as>to 
improving  the  forms  of  proceeding  before  the  Jury  Court,  and  as 
to  its  incorporation  or  union  with  the  jurisdiction  of  the  Court  of 
Session. 

§  57.  All  questions  and  matters  in  Scotland  relating  to  prize 
and  capture  in  war,  and  the  condemnation  of  ships  and  vessek,  shall 
be  vested  solely  in  the  High  Court  of  Admiralty  of  EngiawL 

j  58.  Within  fourteen  days  from  the  commencement  of  every 
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fittvre  Seauon  of  Pariiamenty  there  shiU  be  tnnaniitted  to  both 
HoiiBee  of  FlKrIiament  oopiee  of  all  aote  of  aedaront^  eettling  the 
rnlea  of  proceedinga  of  the  Courta  of  Scothoid,  aa  fixed  under  the 
powera  herein  giren. 


No.  XII. 

ABSTRACTS  OF  ACTS  OF  SEDERUNT  RELATIVE  TO  THE  FORE- 

GOINO  STATUTE. 

12M  November  1825. 

INNBR-BOU8E»  OUTER-HOUJlK  AMD  BILL-CHAMBER. 

§  1.  The  Inner-Honaea  ahall  not  meet  till  1 1  o'clock. 

$  2.  In  canaea  which  haye  been  aome  time  in  Conrty  the  Lord 
Ordinary  ahatt  pnmoQnce  an  interlocutory  and  determine  the  matter 
of  expenaeay  and  anch  interiocator  ahall  be  final ;  bnt  he  may  al- 
low one  roproaentation  and  anawerB ;  on  adviaing  which,  if  not 
done  before,  he  ahall  determine  the  matter  of  expenaea. 

$  3.  The  i^arty  dianatiafied  with  the  interlocutor  may  submit  the 
aame  to  the  leTiew  of  the  Inner-Honae  by  a  noto,  lodged  aa  a  re- 
claiming petition,  and  printing  therewith  the  memorials,  or  repre- 
aentatimi  and  anaweia,  on  which  the  interlocutor  complained  of 
proceeded* 

§  4.  But  if  the  cauae  be  not  ready  for  an  interlocutor  on  the 
menta,  the  Lord  Ordinary  ahall  prepare  it,  aa  nearly  in  the  form 
preaGribed  by  the  ataSnto  aa  poaaible ;  and  when  so  prepared,  he 
shaU  either  determine  the  cause,  or  report  it  to  the  Inner-House. 

§  5m  A  party  desiring  to  be  reponed  againat  a  decree  in  absence 
may  ^>ply  by  noto  to  the.Inner-Houae,  producing  his  defencea,  or 
other  paper  required  by  the  atato  of  the  proceas,  and  he  ahall  be 
reponedy  on  payment  of  the  preriona  coata,  and  the  canae  ahall  be 
remitted  to  the  Lord  Ordinary^  tobe  prepared  as  accords ;  and  aU 
after  proceedinga  and  interlocutora  ahall  be  held  to  be  injbrom 

§  6.  When  reclaiming  notea  are  given  in,  accompanied  with 
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caMM,  6r  with  m  oo^^y  of  ikt  teewd^  they  tlMdi  at  irai  be  mrrei  •» 
6big]«  bilk  are  at  pfweiit,  aoid  aidered  to  dia  Lattg  Rail,  aad  aUl 
thttm  be  put  ant  en  ihe  Shert  or  ghtimnar  JtoH,  aa  tbe  case  oMiy 

be. 

$  7.  When  cases  are  taken  by  the  Lord  Ordinary  to  report,  it 
shall  be  the  duty  of  the  Ordinary  to  see  that  the  cases  are  inter- 
changed, and  printed,  before  he  grants  warrant  to  enroll  the  cause 
in  the  rolls  of  the  Inner-House. 

§  8.  When  causes  come  forward  in  the  roll,  no  delay  shall  be 
gritiled  on  aecount  of  ihe  idweiMe  af  eounsel  or  agent*  eauapt  b 
the  case  of  unexpected  and  aeoeasary  abaance ;  aad  then  only  for  a 
short  time,  to  instruct  other  counsel  or  agent.  When  casea  are  or- 
dered, the  time  for  giving  them  in  shall  be  peramptorily  fixed,  aad 
no  prorogation  shall  be  gmated  exttOpt  for  the  abo^  eaaae. 

§  9.  In  hearings,  only  one  counsel  on  each  side  shall  be  allowed 
to  speak,  except  by  a  special  ontar  of  the  Coufct. 

$  lOw  The  counsel  fbr  the  petitioner,  if  on  note,  or  for  the  pur- 
suer. If  ou  report,  to  be  first  heard,  then  the  eovaaal.ibr  the  loipea* 
dent  or  defter,  and  then  the  oounidi  for  the  petilioBer  or  par- 
saer  to  reply)  coafinlBghiBiseifotiktly  to  tbapeaparaaoue  of  are- 
ply. 

§  11.  If  two  counaal  on  saoh  aide  am  to  bo  heanl,  the  order  of 
speakittg  to  baas  now practiBed, the  petitamer^s  or  ponaar'a  ooaa- 
set  aiways  opening. 

(  19.  If  the  Court  shall  call  for  eiplaaatMoa  any  point,  orfor 
a  rebearing,  either  party's  counsel  to  open,  as  ordoed  by  the 
Court. 

S  Id.  Fiinnn  in  jrrrffnrrr  ifffir  fimrrtt  nnatiniwi  nn  al  proaim, 
except  that  the  Court  aaay  diroet  a  speeial  isaoa  aa  to  partieaiv 
fatto  to  be  ttied  by  the  Jury. 

$  14.  In  petkiam  «mf  oompkttnU  ojfmma  A^  ptimmdimp$  ^ 
fi-eekoider$i  a  petition  aad  oonipkiait  ilnii  be  gfmii  teto  Coiuf  m 
at  present)  aad  an  hitsiiacutor  shall  be  peanouiieed,  otdeitef  aanrke 
«a^  ttnswoM  10  be  put  M  witbai  fifteen  daye,  aad  at  the  eatoa  tiw 
reiariiting  tt  to  the  juubr  I^mi  Ofdinary ;  bat  V  there  iliiA  be  an  «a> 
usual  number  of  such  petitms  end  ooiafiaiins»  the  Cemt  aaiy  le- 
ttAl  them  to  the  OrdinarieB  in  rotation. 
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{  14.  Hm)  Lord  (M6mry  rfuA  fanr  cimiimI  tkarMn,  and  piB- 
ptM  tbe  CBttto  amofding  to  tbe  new  Ammb,  m  neatly  u  jwiiMiln 

$  1^  if  llie  canee  tuM  on  a  point  of  knr,  the  Ordbarsr  afaall 
order  a  note  of  pleas  and  cases  to  be  seen  and  interdianged^  and 
flfaiil  inpen  tke  cause  to  ifas  Cowt. 

S  17.  If  the  eanetnnio  npon  aatiecB  of  fiict,  oondeaoandeneea 
and  nnswBW  shnH  be  oiduod»  and  the  canae  nay  be  renntted  to 
the  Jnry  Conrt. 

i  IS,  After  trial,  the  oondeaoendcnoe  and  anawnny  with  the  is- 
sues and  verdict,  shall  be  printed,  andyafonf  wkh  the  petilkm  and 
ooasplaint  and  anawen,  taken  to  lepoit. 

5  19.  The  same  fenn  of  praoedareiMi  be obeenred  in  petitions 
and  coanpUuilB  as  to  royal  homugh  electkna. 

$  20.  All  ench  eases,  as  being  anmnary,  are  to  hans  piecedenoe 
in  the  Ordinary's  ndl,  aa  weM  aa  in  the  Inner-HonM  rolls. 

$  21.  In  proceedings  under  tke  bankrupt  aet,  petttigna  for  con- 
fitmation  of  interim  fhctor  or  traatee  shaK  be  given  m  as  at  pre- 
sent, but  vritfaoait  quoting  the  danees  of  the  ataame  ioanded  on, 
bttt  merriy  reibniag  to  the  sections. 

J  22.  If  there  be  no  competition,  the  usual  interlocutor  shaH  be 
pronenneed ;  but  if  there  be  coapetition,  the  petition  shall  be  re- 
nntted to  the  jnmor  Ordbary ;  and  if  the  competition  rimli  turn 
on  personid  objections  to  tiie  candidates,  rondesoendenoes  and  an- 
swers shall  be  ordered,  and  the  Lord  Ordinary  shall  either  grre  his 
own  jndgment,  or  report  the  oanae. 

$  29*  Where  the  conipeUtiontnnis  on  mutual  objections  to  votes, 
the  Ordinary  shall  order  mutual  objeetions  to  be  given  in  and  in- 
tSRhanged,  and  may  either  give  his  own  judgment,  or  remit  to  the 
8herifif-Depute  of  the  county  to  examine  the  objections  and  to  re- 
port ;  after  whidi  the  Ordinary  shall  hear  conaaeL  andgire  his  own 
jndgment,  with  or  without  ordering  case*,  or  shal  report  the  cause 
to  the  inner^lonse. 

§  di.  In  petitions  againat  the  rasaiutions  of  creditan,  the  Conrt 
shall  hear  connael,  and  give  jwlgment  dt  pbmo,  unlam  they  spe- 
eiillyowler  cases. 

§  25.  Petitions  against  the,  decision  of  the  trustee  in  imniung^ 
creditors,  and  for  the  approval  of  compositions,  or  for  granting  dis- 
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charges  to  iianknipts,  if  oppowd,  and  odHn  of  the  like  luHuie, 
shall  be  remitted  to  the  jwnior  Oidiaaiy  to  piepan  die  caae^  and 
either  to  give  jadgmeaty  with  or  witliont  caaea,  or  to  report  tbe 
CBiue. 

§  26.  Petitions  and  complaints  againet  interim  hcUm  or  tniH 
tees  for  malvenation  in  office,  or  for  remond  from  office,  shell  be 
remitted  to  the  junior  Ordinary  to  prepare  the  cause  ^  and  to  give 
judgment,  or  to  report  the  cause. 

§  27.  All  qaestioDS  under  the  bankrupt  act  tobe  snnunary,  both 
before  the  Ordinary  and  the  InneivHonse. 

§  28.  In  petitions  and  am^Mnts  far  fnmdtUegU  hcmknq^teif 
under  the  act  1696,  the  petitioii  shall  be  given  in  and  senred  aa  at 
present ;  and  after  the  days  of  service  are  elapsed,  the  Conrt  ahall 
remit  to  the  junior  Ordinary  to  prepare  the  cause,  either  by  a  re- 
mit to  an  accountant,  or  by  ordering  condescendence  and  answers, 
and  allowing  a  proo(  or  by  sending  the  proper  issnea  to  the  Jury 
Court  The  accountant's  report,  or  the  condeaoendeneo  and  an* 
sw«rs,  and  the  proof,  or  the  issues  and  verdict,  to  be  retunied  to  the 
Court  and  printed,  and  counsel  to  be  beard,  and  judgment  pro- 
nounced. 

$  29.  PetOionB  and  complaifiU  against  magistrates^  qficersi^ 
the  knVf  or  members  of  the  College  (fJustice^for  malverseUtoHf  shaU 
be  remitted  to  tbe  junior  Ordinary,  and  prqiared  in  termaof  the 
statute,  and  reported  on  i^ses  to  the  Court 

§  30.  Petitions  and  complaints  for  breach  ^  inierdictf  or  eon- 
tempt  of  Courts  shall  alao  be  remitted  to  the  junior  Ordinary,  and 
prepared  and  reported  on  cases. 

§  31.  In  swnmanses  cf  aliment^  defenders  ahall  give  in  spedal 
defences. 

$  32*  Any  preliminary  defences  shall  then  be  disposed  of. 

§  33.  If  these  be  repelled,  the  defender  shall  be  heard  aa  to  the 
amount  of  the  aliment ;  and  if  the  fortune  of  the  defender,  and  the 
situation  of  the  pursuer,  be  admitted,  the  Court  ahall  modify  the 
aliment ;  but  if  parties  are  not  agreed  on  these  frcta,  the  Court 
shall  order  condescendence  and  answers,  and  an  investigation  by  a 
remit  to  an  accountant  or  otherwise. 
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J  34.  In  processes  of  cessio  bonorum^  parties  shall  be  heard 
viva  voce  as  at  pmenty  and  the  Court  may  determine  de  piano. 

§  35.  But  the  Com!  may  order  the  condescendence  to  beanswer- 
ed  in  writing,  and  after  being  rerised,  both  papers  shall  be  printed, 
alter  which  counsel  may  be  heard,  and  the  caae  disposed  of* 

§  36.  When  objection  is  made,  that  all  the  creditors  haive  not 
been  called,  the  objector  shall  come  prepared  with  a  list  of  the 
persons  alleged  to  be  creditors  and  not  called,  and  shall  not  be  al- 
lowed to  repeat  the  same  objection  with  new  names. 

§  37.  The  bankrupt  must  call  the  persons  in  the  list  so  given 
in ;  and  if  any  of  them  shall  prove  not  to  be  creditors,  the  objector 
Mball  be  liable  in  the  expense  of  citing  them,  and  in  any  other  ex- 
pease  occasioned  by  his  objection. 


§  38«  After  the  condescendence  and  answers  hare  been  revised 
and  finally  adjusted  for  the  record,  they  shall  be  printed,  either  in 
double  columns  on  the  same  page,  or  each  article  of  the  answers 
shall  follow  and  be  subjoined  to  the  article  of  the  condescendence 
to  which  it  relates ;  and  this  shall  be  done,  in  the  first  instance,  by 
the  agent  for  the  party  who  gives  in  the  condescendence,  reserving 
the  question  as  to  the  ultimate  expense  to  the  determination  of  the 
Ordinary  or  the  Court. 

§  39.  The  revised  condescendence  and  answers  shall  be  com- 
plete papers  in  themselves,  not  bearing  reference  to  any  previous 
paper. 

§  40.  When  any  difficulty  shall  occur  to  an  Ordinary  under  the 
new  form  of  process,  he  shall  report  the  same  orally  to  the  Lord 
Prendent  in  Court,  who  shall  forthwith  assemble  a  quorum  of  the 
Court,  to  whom  the  Lord  Ordinary  shall  state  the  difficulty,  when 
the  Court  shall  iostmct  him  how  to  proceed,  and,  if  necessary, 
make  an  act  of  sederunt  to  regulate  such  cases  in  ftiture. 

§  41.  And  when  a  difficulty  shall  occur  to  either  Division,  the 
Lord  President  shaH  forthwith  assemble  a  quorum  of  the  Court, 
who  shaD  give  directions  how  to  proceed,  and,  if  necessary,  shall 
make  an  act  of  sederunt  to  regulate  such  cases  in  future. 
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OUTEM*HOU8K  AND  BILL-CHAJiSSft. 

S  42.  No  BOfBBoiUy  adrooBtioB  or  Mnpenskm  Mil  he^arMei, 
nor  any  del«ioe8  reoaredy  wttfaont  %  markiiig  that  a  piintcdl  cofiy 
haa  bean  boBed  for  ibe  Ordioaiy. 

$  48.  If  defeaees  ne  not  given  in,  decree  AaU  be  pranonaoed 
with  expenaea;  but  the  defender  may  be  r^oned,  beforo  extnct» 
by  presenting  a  note  to  the  Inner-Houe,  acoompaaied  wilfa  de- 
isBcea,  and  paying  eKpeoaea,  aa  they  riiall  be  modified. 

§  44.  If  aa  amendment  of  the  tibel  or  additional  defenoea  ahall 
not  be  put  in  witbia  the  time  ofdered,  the  defender  dnll  be  aa- 
soilzied,  or  decree  pronounced  agaiaat  him,  aa  the  caae  may  he. 
with  expenses ;  and  the  party  can  be  reponed  only  by  preaentinga 
note  to  the  Inner-House,  within  the  reclaiming  days,  accompanied 
by  the  amendment  or  defencea,  aad  paying  expenses^  as  they  diall 
be  modified. 

$  45.  All  writixiga  ia  the  caatody,  or  within  the  power,  of  the 
parties,  and  not  produced  with  the  nunmons  and  defeaceay  shall 
be  produced  with  the  condeacendeace  and  aaswer^ ;  and  arfitar  the 
record  is  made  up^  it  shi^  not  be  competent  to  produce  such  wri- 
tings. 

§  46.  Where  the  summons  and  defences  shall  be  held  the  ra- 
cordf  a  further  production  of  writii^  may  be  made  by  the  par- 
ties, before  completing  the  record ;  and  both  parties  may  i^ply  for 
a  diligence. 

S  47.  The  time  fixed  for  reporting  a  tiUligence  shall  not  be  pro- 
ro|gated«  nor  the  diligence  renewed,  except  on  payment  of  expenses 
ta  be  modified,  uakss,  before  the  expimtion  of  the  di%eaoa,  ap* 
plication  shall  be  made  for  the  prorogation,  and  cause  shewn  for 
such  prorogation ;  and  the  party  fiuling  to  report  hia  diligence  ahall 
be  held  to  hare  abandoned  his  wkh  to  recorer  writings,  and  cir- 
coanductioa  shall  be  granted  against  him. 

§  46.  CovMlescendences  aad  aaswera  to  be  diawa  aad  s^ed  by 
counsel;  aad  the  reviied  condescendences  and  aaswers  shall  be 
complete  papen  in  themselyes,  and  shall  oontaia  the  whole  arer^ 
ments  in  point  of  feet ;  and  where  a  statement  is  within  the  op- 
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ponte  party's  knowledge,  and  not  denied,  he  shall  be  heldaa  oon- 
fcaaed. 

§  49.  The  reTksed  condeecMidenGeB  and  anawen  aie  not  to  be 
rcoeiTfed  by  the  Clerk)  HBleaa  accompanied  by  notoaof  the  jdeaa  in 
fanr. 

§  5fk  On  iailnre  to  give  in  oondetoeadencea  and  anawon,  4he 
Lord  Ordhiary  may  assoil&M  the  defender,  or  decern  againal  lam, 
aa  the  eaae  nay  be ;  againal  whkh  judgment  the  porty  can  he  re- 
poned  only  by  preaenting  a  note  to  the  laner^Honae^  wilhin  the 
rechmning  day%  prodoeittg  therewith  the  paper,  and  on  payment 
ef  snch  eocpenaeaaa  the  Court  ahidl  think  reaaonahle. 

i  51.  When  either  party  wiahea  to  atate<m  the  record  fVfuooifer 
vemiem  mdno^kiamf  he  ahall  enrd  the-  eanae^  and  funuBh  to  the 
opposite  party,  Ibity^igfat  houa  before  the  enrohnent,  a  eondo* 
soendenoB  of  soch  new  matter ;  and  the  same  mle  ahall  apply  to 
any  new  plea  in  law. 

f  52.  The  intimationof  any  inddental  matter  to  be  reported  by 
the  Ordinary,  mentioned  in  §  19*  of  the  statvte,  shaH  he  giycn 
by  tnterioeutor* 

§  5S.  Where  eaaee  are  ordered  by  the  Lord  Ordinary,  decree 
shall  be  pronounced,  with  expenses,  against  the  party  Isiling  to 
hxige  or  re-lodge  them  widnn  the  tiaae  fixed ;  without  prg'mfice  to 
the  opposite  party  to  more  the  Loid  Ordinary  to  make  some  other 
i^ypointment. 

f  54>.  AU  additionB  to  the  cases  made,  upon  being  interchanged, 
shaH  be  inserted  in  the  proper  bead  of  the  original  aigomenly  afld 
not  at  the  end  of  ibe  case« 

$55.  When  the  parties  wish  to  be  Inrthv  heard,  they  dMllaKUw 

tion  this  in  a  note  on  their  cases,  and  the  Lord  Ordmary  shnH  ap- 
point  the  cause  to  be  enrolled  for  debate. 

§  56.  When  the  Lord  Ordinary,  on  hearing  a  causey  considers 
that  It  should  be  deposed  of  by  the  Imep-HoiiBO,  he  shaH  ap- 
point cases,  under  the  sanetien  meattoDed  in  §  5^;  and  when 
both  cases  are  put  in  he  shall  nuke  aiisaailiiiii  to  the  Court. 

oAtr  prcf6numai  penrn^  eidier  pvty  Amalisfiod  may  enfvl  the 
cause  for  debate^  tanishing  a  note  of  the  objections  to  the  oppo- 
site party  forty-eight  hours  before  the  enrolment. 
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§  58.  When  a  multipUpomdinff  is  raimd  in  the  name  of  a 
parfyf  a  copy  of  the  summons  shall  be  deliTered  to  the  noninal 
fmnaer,  who,  at  the  first  calling,  shall  give  in  a  precise  and  artico* 
late  condescendence  of  the  fnnds  in  his  hands;  or,  if  he  dediae  to 
do  so,  he  mnst  produce  objections  as  his  defences  against  the  sora* 
mens,  otherwise  he  will  be  held  as  confessed,  or  a  condescendence 
may  be  ordered  from  any  of  the  claimants. 

§  69.  The  claimants  in  a  multiplepoindii^  shall  state  their  claims 
in  the  form  of  condescendences,  with  notes  of  pleas,  prodncfaig 
therewith  their  grounds  of  debt  and  other  writings  foonded  on ; 
and  the  other  claimants  shall  answer  each  other's  condescendences. 

§  60.  No  pursuer  shall  be  allowed  to  abandon  his  action,  in 
terms  of  the  lOth  section  of  the  statute,  after  an  interlocntor  has 
been  pronounced,  assoilzieing  the  defender,  in  whole  or  in  part,  or 
after  an  interlocutor  which,  by  necessary  inference,  leads  to  such 
absolvitor. 

§  61.  Jn  redudumi^  no  defences  on  the  merits  shall  be  given 
in,  till  the  defender  has  satisfied  the  productioD,  if  he  has  no 
objections  to  state  against  doing  so ;  and  if  no  defences  are  given  in 
at  the  first  calling,  it  shall  be  held  that  the  defender  is  to  satisfy 
the  piodnetioD. 

$  62.  If  the  defender  objects  to  the  title  of  the  punuer,  or  pkads 
an  exclusive  title,  he  must  give  in  defences  confined  to  these 
points. 

§  63.  When  the  production  is  satisfied,  defences  shall  be  put  in 
on  the  merits ;  and  if  any  additional  reasons  ^  reduction  are  to  be 
stated,  this  must  be  done  as  an  amendment  of  the  libely  qpon  forty- 
eight  hours*  notice  to  the  opposite  party,  and  on  payment  of  any 
reasonable  expenses ;  the  defender  giving  in  additional  defences  ap- 
plicable thereto. 

$  64w  The  interlocutor  of  the  junior  Ordinary,  in  piocesses  of 
reduction,  shall  be  reviewable  by  that  Division  of  the  Court  which 
the  pmsuer  shall  mark  on  his  sumosons,  before  calling  it. 

§  65.  The  Lord  Ordinary  may  remit  a  process  of  reduction  to 
another  process  previously  in  Court  6b  conHmgtnHoM* 

{  S6.  Where  a  defender  has  been  rspened  by  the  Inner-Hoossi 
against  a  decree  m  absence^  and  the  cause  is  swit  back  to  the  Lord 
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Oidnuny,  it  ahall  be  remitted  forthwith  to  the  Jury  Coart,  if  it  be 
one  of  the  cansefl  mentioned  in  §  2SL  of  the  Btatote. 

$  67.  The  Inner-Hotise  may  sapenede  considerBtion  of  any  in« 
terlocntors  brought  under  renew,  till  the  other  points  in  the  canee 
are  disposed  of  by  the  Ordinary,  or  may  remit  the  cause  back  to  the 
Ordinary  to  sopersede  it,  and  pronounce  an  interlocutor  exhaust- 
ing the  whole  cause. 

$  68.  In  advoeaiionSf  the  record  of  the  Inferior  Court  may  be 
held  eqairalent  to  the  Kke  record  in  the  Court  of  Session,  except 
the  Inferior  Judge  shall  have  connnitted  enor  in  making  up  the 


S  69.  When  tuspensumt  aro  giTen  out  to  see,  answers  must  be 
retunied,  as  defences  in  ordinary  actions. 

$  70.  In  adrocations  of  causes  prior  to  the  comaencement  of 
these  regulations,  the  Ordinary  shall  proceed  as  in  suspensions ; 
that  is,  he  shall  appoint  reasons  of  advocation  and  answers  to  be 
put  in. 

§  71.  In  all  cases  originating  in  the  Inferior  Courts,  where  the 
sum  in  amount  is  above  L.40,  and  where  a  proof  has  been  allow- 
ed, if  neither  party  shall  intimate  in  the  Inferior  Court  the  passing 
of  a  bin  of  advocation  within  fifteen  days  after  the  interlocutor  has 
been  pronounced,  (except  in  Otkney  and  Shetland,  for  which  pur- 
pose thirty  days  are  to  be  allowed,)  the  bill  and  passing  thereof  shall 
be  held  to  fell,  as  if  it  had  never  been  presented,  and  the  proof 
may  effectually  proceed  in  the  Inferior  Court. 

§  72.  A  judgment  shall  be  reckoned  Jlfuti  so  as  to  admit  advo- 
cation, when  the  whole  merits  of  the  question  have  been  disposed 
of,  though  no  decision  has  been  given  as  to  expenses,  or  though  the 
expenses  have  not  been  decerned  for. 

$  73.  The  Lord  Ordinary  on  the  Bills,  when  he  refuses  a  bill'of 
suspension,  complaining  of  a  decree  of  the  Inferior  Court  pronoun- 
ced upon  a  proof,  shall  specify  in  his  interlocutor  the  fects  esta- 
blished by  the  proof,  and  express  how  fer  his  judgment  proceeds 
on  the  matter  of  fact,  or  on  the  matter  of  law. 

§  74.  The  caution  fer  expenses  to  be  found  in  the  Inferior 
Court  before  advocation,  shall  be  in  terms  of  the  4l8t  -section  of 
the  statute. 

$  76.  Though  it  is  enacted,  (6.  Geo.  IV.  c.  120,  §  45,)  that 
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Inlli  of  advocation  agaimt  itttaitociitoiy  jiH%inonla»  ui  leraw  of  ttie 
50.  Geo.  Ill,  may  be  peM»d»  upott cmlioiifor  ihe  mtpmmw^  yottkw 
doem  nol  derogate  from  the  power  given  by  tbe  fir»t  8latQte» 
(60k  Geo.  IIL)  to  paw  b^  of  aArocatio«»  on  tbe  growui  of  ke 
oompetaMy  and  oontbigeBcy,  wilhoal  eaatioo* 

f  7&  Biis  of  advecatm  pay,  in  all  tamm,  be  paned  by  tbe 
Lord  Ordinary,  without  the  concurrence  of  tbe  Intter-Haine  or 
other  Ordinariea. 

77.  Tbe  power  given  in  §  16.  of  tho  ttatate,  aa  feofiadHig  tbe 
aaapender  enlitled  to  bis  «qMaae»  in  tbe  Inferior  Coart».  i»to  be 
exercised  only  after  the  letters  of  suspension  have  been  expedo* 

$  78.  The  aonnaone,  advocalioa^  soopaneiem  pelUon  or  com- 
plaint, or  other  writ  by  wbidi  a  peoeeaa  it  eonateooedt  together 
with  the  eaecMtian»  or  oitniiont,  shatt  lemaia  csawtaaiily  'm  tbe  hands 
of  the  Clerk ;  but  a  eopy  of  sttri»  writ»  eertified  by  ihs  CMc,  lUI 
be  lodged  with  the  CIsrit,  to  be  teatapwheaiaqiyiod;  andaltbe 
end  of  each  Session,  all  writings  borrowed  from  the  Clerica  maat 
be  returned  to  them. 

ffftilrrtaiiMiT  tii/<ir 

I44k  F^brwpp  1826. 
i  h  In  raelaiming  notes  agaiaal  interloevtors  of  tbe  Lord  Qt- 
dinaiy,  in  the  couzae  of  preparing  a  C80ee«  the  counsel  for  the  pc^ 
titkmer  shall,  at  the  moving  of  the  note^  come  prepared  to  shew 
cause  why  it  should  be  sent  to  the  roll  for  further  hearing ;  and  if 
auffieient  cauee  be  not  then  shewn,  the  note  shall  be  de  pUmo  re- 

$12.  NoMdainuagnote  diaU  be  veoeived  a^uaat  any  iaterioenter 
of  the  Lord  Ordinary  on  the  Bils^  preaouaee^  npoa  iapeel»  aAar 
adidttng  with  the  Inaer-Hoasek  [Bat  thie  eaadaaeal  vecalfed  by 
aet  eleederant  1 1th  Jaly  t8S6,  and  ilia  dedaied^  that  any  aaeh  Bole 
preaented  sbaH  be  iMOMdiately  dispeaed  of  by  the  Coart  witheat 
aay  of  the  proeadnro leqaaned  in  fagavd  toother  reelanaiag  aeon.] 


UmJmh  1606. 
§  1.  If  a  party  wishes  to  advocate  on  juratory  cantioa^  hanasl 
present  a  petition  for  this  pmfoso  to  the  Jndge  vi  the  Inferior 
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Court,  statiug  the  circumstances  of  bis  situation,  and  tbe  na- 
ture of  his  case ;  which  being  intimated  to  the  opposite  party 
or  bia  agent,  tlie  Judge  aball,  without  a  written  debate^  but  on 
iiearing  parties,  if  necessary,  grant  or  refuse  the  application; 
and  before  the  application  is  granted,  the  complainer  shall  de- 
pone whether  he  has  any  lands  in  property  or  liferent,  or  bonds, 
bills  or  contracts  for  sums  of  money,  and  shall  lodge  witli  the 
Clerk,  ]«/,  The  bond  of  caution ;  2dy  A  full  inventory  of  bis 
effects  ;  and,  Sdy  An  enactment,  obliging  himself  not  to  dispose  of 
any  of  these  effects,  without  tbe  consent  of  the  respondent  or  his 
agent  (under  the  pain  of  imprisonment,  or  being  otherwise  punished 
as  guilty  of  fraud,)  till  tbe  advocation  be  discussed  ;  and  before  giving 
out  the  bill  as  a  warrant  for  expeding  the  letters,  the  vouchers  of 
any  debts,  and  the  title-deeds  of  bis.  heritable  estate,  shall,  if  not 
previously  produced  in  the  Inferior  Court,  be  lodged  with  the 
Clerk  of  the  Bills ;  and  also  a  special  disposition  shall  be  granted, 
if  required,  at  the  expense  of  the  respondent,  of  any  heritable 
estate  belonging  to  the  advocator,  to  remain  in  the  hands  of  the 
Clerk  of  the  Bills  till  the  advocation  is  discussed. 

§  2.  The  determination  of  the  Judge,  granting  or  refusing  per- 
mission to  advocate  on  juratory  caution,  shall  be  final. 

§  3.  The  Clerk  of  the  Inferior  Court,  when  leave  has  been  grant- 
ed to  advocate  on  juratory  caution,  shall  certify  the  said  deliver- 
ance, and  specify  the  title-deeds  and  vouchers  lodged  with  him. 

Calling  sumnwfises,  Sfc. 

1  it/i  July  1826. 
^  1.  The  raiser  of  an  advocation  may  call  his  advocation  with- 
out protestation,  provided  be  has  executed  his  letters  before  the 
first  day  of  compearance  ;  and  protestation  may  be  put  up  for  not 
calling  and  enrolling  after  such  first  day  of  compearance. 

$  2.  Before  the  letters  of  advocation  are  lodged  with  the  Clerk, 
the  Inferior  Court  process  shall  be  transmitted  to^hiin ;  and  in  like 
manner  the  Inferior  Court  process  shall  be  lodged  iu  suspensions 
of  decrees. 

^  3.  The  reasons  of  advocation  shall  be  lodged  with  tbe  letters. 
$  4.  The  jTar^i&iM  shall  be  written  on  the  sunimcms  or  letters, 
containing  tbe  name  of  the  pursuer,  advocator  or  suspender ;  and  if 

2r 
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more  than  one,  the  fint  name,  and  the  words  '*  and  another/*  or 
'<  and  othetB.'' 

$  5.  If  the  defenders  are  not  more  than  three,  their  namea  and 
dengiiationB  shall  be  inserted  in  the  pariUnu ;  but  if  move  than 
three,  then  the  first  named  defender,  and  his  designation,  shall  be 
inserted,  <^  and  others  SBper  roU ; "  and  a  roll  of  the  whole  defcndeis 
shall  be  given  to  the  Clerk. 

§  6.  The  summons,  advocation  or  Biiq>ension  must  be  lodged 
with  the  Clerk  on  or  before  the  third  lawful  day  before  the  ealling. 

$  7.  Before  ten  o*clock  morning  of  the  second  lawful  day  befoie 
the  calling,  the  Clerk's  Assistant  shall  deliver  to  one  of  their  num- 
ber, by  weekly  rotation,  the  several  copies  of  partibtis^  gi^en  to 
them  as  aforesaid,  and  the  Assistant  Clerk  shall  cause  the  whole 
to  be  formed  into  one  list  for  calling,  to  be  hung  up  in  the  Outer- 
House* 

S  8.  The  calling  shall  be  on  the  second  lawful  day  before  a  day 
for  enrolment,  and  no  cause  shall  be  enroUed  earlier  dum  on  the 
second  lawful  day  after  it  has  been  called. 

§  9.  When  protestation  is  put  up,  the  Keeper  of  the  Minute-Book 
shall  score  the  same,  on  production  of  a  certificate  from  the  Assistant 
Clerk  that  the  summons  or  other  writ  has  been  lodged  with  him, 
along  with  its  requisite  accompaniments. 

$  10.  Appearance  may  be  nmde  for  defenders  or  respondents  at 
any  time  during  office-hours  after  six  o'clock  afternoon  of  the  call- 
ing day,  and  six  and  seven  afternoon  of  the  day  following. 

S  11.  Writings  prohibited  by  act  of  sederunt  12th  November 
1825,  §  78,  to  be  lent  up,  may  be  lent  in  the  following  cases:  111, 
In  the  case  of  a  defender  or  respondent  entering  appearance,  the 
same  being  returnable  on  or  before  the  thirteenth  day :  2dfy,  In 
the  case  of  a  pursuer,  advocator  or  suspender  for  enrolment :  Sdfyf 
In  the  case  of  a  party  intending  to  apply  for  inhibition  or  arrest- 
ment ;  and,  4<fti^,  In  the  case  of  a  petition  for  sequestration. 

S  12.  When  appearance  shall  be  entered  for  a  defender  or  re- 
spondent, he  shall  retain  the  process  for  twelve  days,  but  must  re- 
turn it  on  the  thirteenth  day ;  and  must  return  defences  or  an- 
swers. 

5  IS.  The  record  of  Inferior  Courts  to  foreclose  the  parties  a^ 
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to  facts,  except  where  iniquity  or  error  lias  been  committed  in 
making  it  up. 

§  14.  A  caption  may  issue,  if  the  defender  or  respondent  Ahall 
firil  to  return  the  process  on  the  thirteenth  day ;  and  if  no  defences 
or  answers  shaU  be  put  in,  the  case  may  be  enroHed  as  If  no  ap^ 
pearance  had  been  made. 

§  15.  The  keepers  of  the  Outer-House  rolls  shall  hold  the  sig^- 
nature  of  the  Assistant  Clerk  sb  a  sufficient  warrant  of  enrolment ; 
provided  there  be  also  a  marking  of  a  printed  copy  of  the  sum* 
mons.  Sec.  having  been  boxed  for  the  Ordinary. 

§  16.  The  enrolment  shall  be  intimated  by  the  pursuers  agent  to 
the  opposite  agent  forty-eight  hours  before  the  day  of  enrolment,  by 
a  written  notice  put  into  the  Post-Office  ;  and  on  receiving  such  no- 
tice, a  printed  copy  of  the  defences  or  answers  must  be  boxed  for 
the  Ordinary ;  on  fkihire  to  do  which,  the  Onlinary  shall  pronounce 
such  decree  as  may  be  craved  by  the  pursuer,  advocator  or  sus- 
pender. 

Ingiving  of  papers, 

ll^ytifyl826. 

§  1.  The  Clerk  shall  marie  the  true  date  of  the  lodgment  of 
each  paper. 

§  2.  Every  reclaiming  note  shall  have  prefixed  thereto  a  full 
copy,  including  the  date,  of  the  interlo6ntor  reclaimed  against ;  and 
evei^y  paper  shall  have  prefixed  a  copy  of  th^  interlocutor  ordering 
ihe  same. 

§  3,  Every  paper  requiring  the  signature  of  counsel  must  have 
such  signature  before  being  received  by  the  clerks ;  and  in  no  case 
shall  they  receive  any  paper  after  the  lapse  of  the  day  on  which  it 
is  reoeiveable ;  and  if,  through  mistake,  they  should  receive  and 
nark  it,  it  shall  be  withdrawn.  But  if  a  note  shall  be  given  in 
within  the  reclaiming  days,  praying  to  be  repotted  against  the  in- 
tflriocntor  of  an  Ordinary  pronounced  on  ihilure  to  todge  such  pa- 
per, the  Imier-Hoaae  Clerk  ahall  be  bound  to  receive  such  paper, 
but  without  mariciiig  it  aa  lodged,  till  the  note  has  been  disposed 
of. 

§  4.  As  to  all  piqterB  ordered  by  the  Divisions  within  a  limited 
time,  such  time  rfiall  not  be  prorogated  except  on  payment  of  such 

2r2 


028  APPENDIX.  NO.  12. 

expeoseb  preyioualy  incurred  as  the  Court  shall  think  reesonabiei 
unless  before  the  elapse  of  the  time  so  fixed,  special  application  shall 
be  made  for  a  prorogation ;  and  the  prorogation  shall  not  be  grant- 
ed oftener  than  once,  nor  except  on  cause  shown ;  and  if  the  pa* 
per  shall  not  be  lodged  within  the  time  fixed,  the  case  may  be  en- 
rolled in  the  Summar  Roll ;  and  if  no  prorogation  has  been  proyi* 
ously  granted,  the  Court  may,  on  cause  shown,  grant  a  pror<^tion 
for  a  reasonable  tune,  on  payment  of  the  whole  expenses  prerions* 
ly  incurred^ 


JURY  COURT. 

29M  November  1825. 

§  1.  The  parties  who  intend  to  have  their  causes  brought  before 
the  Jury  Court  shall  enroll  the  same  in  the  Jury  Court  Hand-Roll. 

§  2.  The  two  junior  Judges  shall  attend  in  the  Outer- House 
fbr  calling  the  said  roll. 

§  S.  The  junior  Judge  shall  order  the  summons  and  defences 
to  be  amended,  if  necessary ;  and  if  dilatory  defences  hare  been  put 
in,  he  shall  remit  the  cause  back  to  the  Court  of  Session. 

§  4.  The  regulations  as  to  the  production  of  writings,  and  as  to 
condescendences  and  answers,  and  notes  of  pleas,  shall  be  the  same 
as  in  the  Outer-House. 

§  5.  When  the  summons  and  defences  are  considered  sufficient- 
ly explicit,  the  case  shall  be  enrolled  in  the  Jury  Court  Prepara- 
tion Roll. 

§  6.  If  condescendences  and  answers,  and  notes  of  pleas,  are 
considered  necessary,  the  same  shall  be  ordered  by  the  junior 
Judge,  before  inserting  the  cause  in  the  Pteparation  RoU. 

§  7.  The  record  shall  be  completed  and  anthentiGated  after  the 
cause  is  placed  in  the  Preparation  Roll. 

§  8.  If  a  question  of  law  or  relevancy  occurs  before  the  junior 
Judges,  they  may  order  the  cause  to  be  transfemed  to  the  Prepaim- 
tion  Roll,  for  the  purpose  of  being  proceeded  in  according  to  the 
§  33.  of  the  6.  Geo.  IV. 

§  9.  When  issues  are  delivered  by  the  parties  to  the  Clerks, 
the  cause  shall  be  continued  on  the  Pk^paration  RolL 
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S  10.  When  iwnes  are  finally  adjusted,  they  ihall  be  engroBtied 
on  parcbmeut  or  paper. 

$  11.  The  party  who  is  ordered  by  the  Jury  Court  to  conde- 
•cend  shall  be  held  pursuer,  unless  otherwise  ordered  by  the  Court. 

§  12.  When  both  parties  are  ordered  to  condescend,  the  Court 
shall  decide  which  shall  stand  as  pursuer. 

§  13.  Where  both  parties  have  condescended  in  the  Court  of 
Sessiony  the  Jury  Court  shall  determine  which  party  shall  stand 
as  pursuer  at  the  trial. 

S  14w  The  Jury  Court,  before  the  day  of  trial,  may  determine 
which  party  shall  stand  as  pursuer. 

§  15.  During  the  Session,  the  Judges  shall  sit  on  Mondajrs  and 
Wednesdays  to  try  causes. 

§  16.  The  Court  shall  sit  for  a  fortnight  at  the  conclusion  of 
each  Session. 

§  17.  A  Roll  shall  be  made  up  for  each  day  of  trial  during  the 
Session,  and  the  causes  shall  be  tried  in  the  order  of  the  roll. 

§  18.  As  soon  as  issues  are  finally  pkced  in  the  Jury  Court 
Office,  the  pursuer  may  give  notice  of  trial ;  and  if  he  omit  to  give 
notice  for  ten  days,  or  if,  after  giving  notice,  he  shall  countermand 
the  same,  without  renewing  his  notice  within  ten  days  after  the 
countermand,  the  defender  may  give  notice  to  the  pursuer. 

§  19.  Fifteen  days'  notice  of  trial  must  be  given  in  Edinburgh,  and 
twenty  days  on  the  Circuit,  by  serving  notice  on  the  opposite  agent, 
and  lodging  a  copy  in  the  Jury  Court  Office,  Register-House. 

$  20.  Notice  of  trial  may  be  counterauaded,  upon  payment  of 
expenses  incured  between  the  notice  and  the  countermand. 

S  21.  If  a  party  means  to  move  that  the  trial  should  take  place 
at  Edinburgh,  instead  of  the  Circuit,  wvieeversa^  he  must,  within 
four  days  from  the  receipt  of  the  notice  of  trial,  give  intimation  of 
•a  motion  to  be  made  in  Court  for  that  purpose. 

§  22.  Either  party  may  move  the  Court  to  order  the  cause  to  be 
tried  before  three  Judges;  and  notice  of  such  motion  must  be 
made  withm  four  days  after  giving  or  receiving  notice  of  trial ;  and 
such  motion  shall  not  be  heard  till  it  has  been  lodged  in  the  office 
four  days* 

$  23.  If  either  party  shall  intend  to  have  a  Special  Jury,  he  shall 
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give  48  boun*  noCioe  te  the  agent  ef  tbe  ether  perty,  widioBt 
which  he  shall  not  be  entitled  to  the  aanae. 

§  24.  When  a  Special  Jury  is  oidefed,  die  Sheri&  sUl  be  re- 
quired to  retiurn  the  names  o£  36  penona  qaahied  as  Special  Jm- 
rymen. 

§  25.  The  Jnry  Cleric,  on  receiving  these  naBM%  shall  give  46 
honrs'  notice  to  the  agents  to  attend,  toradvoe  the  Jury  to  20 ;  and 
in  the  presence  of  the  parties,  the  name  of  each  coonty  for  which  the 
Jury  is  returned,  shall  be  put  in  the  balloting-box,  and  the  Jary 
Clerk  shall  draw  out  tbe  names  of  the  said  counties ;  and  the  re- 
duced list  of  the  Jury  shall  be  called  in  the  order  in  which  the  coon- 
ties  are  drawn  from  tbe  box. 

§  26.  When  either  party  shall  intend  that  a  view  should  be  had 
of  the  houses,  lands  or  places  in  question,  he  shall  give  notice  to 
the  opposite  party  six  days  at  least  before  the  trial. 

§  27.  Till  the  Jury  be  sworn  and  impannelled,  the  trial  may  be 
put  off  for  the  absence  or  sickness  of  a  witness,  or  for  other  suffi- 
cient cause,  on  payment  of  such  expenses  as  have  been  incoired  by 
the  opposite  party  t  But  if  the  inability  of  a  material  witness  to  at- 
tend become  known  to  the  party  during  the  Session,  the  notice  to 
put  off  the  trial  must  be  made  in  the  Session,  and  he  supported  by 
affidavit. 

§  28.  When  it  shall  be  made  out,  on  oath,  that  a  witness  re- 
sides beyond  the  jurisdiction  of  the  Court,  and  is  not  likely  to  come 
within  its  authority  before  the  day  of  trial,  or  cannot  attend  en 
account  of  age  or  permanent  infirmity,  or  is  obliged  to  go  abroad, 
and  not  likely  to  return  before  tbe  day  of  trial,  such  witaeas  may 
be  examined,  by  commission,  on  inteirogatories ;  and  it  bemgeMa- 
blished  at  the  trial,  that  such  witness  cannot  attend,  the  evidence 
no  taken  may  be  read  to  the  Jury :  And  in  all  cases  of  commisnon, 
the  opposite  party  may  have  a  joint  commission,  or  may  propose 
cross  interrogatories ;  and  tbe  Commissioner  may  put  additional 
questions,  marking  them  as  such :  And  when  one  party  obtains 
a  commission  to  examine  witnesses,  and  does  not  use  it  at  the  trial, 
the  other  party  may  use  it,  upon  paying  his  share  of  tlie  expense 
of  the  commission,  and  provided  he  satisfies  the  Court  that  he 
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GQold  not  bring  forward  the  witness  whose  evidence  he  proposes  to 
reed* 

§  29.  All  maps,  plans,  models,  or  other  productions,  mnst  be 
lodged  eight  days  before  the  trial  in  Edinbnf]g^,  with  the  Cleric  of 
the  Jory  Court ;  and  in  the  Circuit,  either  with  the  Clerk  of  the 
Jury  Court,  or  the  Sl^eriff-cleric  of  the  county ;  and  no  produc- 
tions shall  be  used  at  the  trial  unless  so  lodged,  except  oath  shall 
be  made  that  such  productions  could  not  be  lodged  in  time,  and 
then  only  with  the  leave  of  the  Court. 

§  SO.  No  written  evidence  shall  be  used  at  the  trial  not  lodged 
in  process  before  completing  the  record,  unless  discovered  after  the 
completion  of  the  record. 

§  31.  Admiasions  as  to  matter  of  fiict,  or  the  authenticity  of  im- 
probative  writings,  may  be  made  by  the  parties. 

§  32.  Any  registered  writing  may,  before  the  closing  of  the  re- 
cord, be  tnmsmitted  on  the  vrarrant  of  the  Jury  Court,  or  Court  of 
Session,  to  be  produced  at  the  trial. 

§  33.  Witnesses,  when  under  cross  examination,  may  be  ques- 
tioned as  to  all  heto  or  circumstances  connected  with  the  case. 

§  34.  Before  a  trial  shall  take  place  in  the  absence  of  a  party, 
due  notice  of  trial  must  be  shewn  to  have  been  served  on  him  or 
bis  agent. 

§  35.  A  new  trial  mnst  be  applied  for  within  twenty  days ;  and 
if  there  be  not  twenty  days  of  the  Session  to  run,  within  six  days 
after  the  commencement  of  the  next  Session :  But  in  regard  to 
cases  tried  during  the  Christmas  recess,  twenty  days  shall  be  al- 
lowed from  the  date  of  the  verdict. 

$  36.  If  no  motion  for  a  new  trial  shall  be  made,  judgment  may 
be  entered  on  the  verdict,  and  for  expenses. 

§  37.  Where  a  new  trial  shall  be  reftised,  application  may  be 
immediately  made  to  the  Jury  Court,  to  enter  up  judgment,  and 
for  expenses,  or  to  remit  to  the  Court  of  Session  to  apply  the  ver- 
dict. 

§  38.  All  the  regulations  as  to  notices  of  trial,  abandonment  of 
suit,  not  proceeding  to  trial,  and  not  qipearing  at  the  trial,  and 
all  other  matters  for  regulating  the  conduct  of  parties  as  to  trials, 
shall  be  the  same  in  the  case  of  a  new  trial  as  of  an  original  trial. 
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§  39.  Two  accounts  of  expenses  shall  be  put  in  ;  the  one,  the 
expenses  in  the  Court  of  Session  or  Admiralty ;  the  other,  in  the 
.Fury  Court. 

§  40.  Where  witnesses  have  been  brought  forward,  but  circuin- 
stances,  occurring  at  the  trial,  have  rendered  it  unnecessary  to  exa- 
mine them,  the  Auditor  shall  separately  report  on  the  expenses 
claimed  for  such  witnesses,  taking  every  aid,  in  framing  such  re- 
port, from  the  notes  taken  by  the  agents  of  the  evidence  expected 
from  these  witnesses,  and  from  the  information  of  the  Clerk  who 
officiated  at  the  trial. 

§  41.  If  no  objection  be  stated  to  the  Auditors  report,  or  if  it 
be  repelled,  the  report  shall  be  approved  of,  and  judgment  entered 
upon  the  verdict. 

§  42.  If  the  cause  shall  be  remitted  to  the  Court  of  Session  or 
Admiralty,  it  shall  not  be  competent  to  apply  for  the  expenses  in- 
curred in  the  Jury  Court,  till  after  a  final  interlocutor  in  the  said 
Court  of  Session  or  Admiralty :  But  immediately  after  the  said  in- 
terlocutor becomes  final,  the  party  may  apply  to  the  Jury  Court 
for  expenses. 

§  43.  It  shall  not  be  competent  to  proceed  in  any  bOT  of  excep- 
tions preferred  at  the  trial,  unless  it  be  presented  within  twenty 
days  ;  or  if  prefen'ed  on  a  motion  for  a  new  trial,  within  twenty 
days  after  the  decision  of  the  Court  on  such  motion,  unless  leave 
shall  be  given  by  the  Court  to  prolong  the  period  for  presenting 
the  same. 

^  44'.  During  the  Session,  all  motions  shall  proceed  before  the 
Lord  Chief-Commissioner,  or  other  Judges. 

§  45.  Where  the  law  requires  the  attendance  of  more  than  one 
Judge,  such  attendance  shall  be  regulated  by  special  appointment. 

§  46.  Rules  as  to  borrowing  processes  to  be  die  same  aa  in  the 
Court  of  Session  ;  but,  in  all  cases,  the  process  must  be  returned 
to  the  Jury  Court  Office  two  days  before  the  trial,  if  in  Edinburgh, 
and  ten  days,  if  on  the  Circuit. 

§  47.  If  it  shall  be  made  to  appear  that  a  party  has  ahimdoned 
his  suit,  or  if  the  pursuer  shall  not  proceed  to  trial  within  twelve 
inontb«  after  the  is!i«ev««  have  been  prepar^il.  or  if,  after  giving  or 
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reeeiring  notice  of  trial,  the  parauer  does  not  appear  at  the  trial 
and  proceed  with  his  evidence,  (unless  reasonable  cause  for  such 
delay,  or  for  failing  to  appear,  be  shewn,)  it  shall  be  competent  to 
Temit  the  cause  to  the  Court  from  whence  it  came,  and  such  Court 
shall  hold  the  party  as  confessed. 

§  48.  Where  parties  shall  amicably  settle  their  suit,  or  refer  it 
to  arbitration,  the  process  shaU  be  returned  to  the  Court  from 
which  it  came. 

$  49.  Where  a  party  shall  die,  or  become  bankrupt,  and  be  se* 
questrated,  the  Jury  Court  may  allow  bis  heir  or  repi^esentatives, 
or  the  trustee  on  his  estate,  to  sist  themselves  as  parties ;  and  in 
all  cases  where  such  parties  shall  not  sist  themselves,  and  in  case 
of  the  death  of  the  defender,  the  Jury  Court  may  remit  the  cause 
to  the  Court  of  Session  or  Admiralty,  for  the  purpose  of  being 
transferred  against  his  representatives ;  and  no  cause  shall  fall 
asleep  in  the  Jury  Court,  though  no  step  shall  have  been  taken 
in  it  within  year  and  day. 

§  50.  All  notices  in  the  Jury  Court  must  be  in  writing,  and  must 
be  intimated  to  the  opposite  party,  and  lodged  in  the  Jury  Court 
Office  forty-eight  hours  before  the  motion  can  be  made. 

§  51.  All  motions  must  be  made  during  Session,  unless  they  re- 
late to  trials  to  proceed  before  the  immediate  succeeding  Session. 

§  52.  When  any  number  of  days'  notice  is  to  be  given,  the 
days  are  to  be  computed,  by  excluding  the  day  on  which  the  notice 
is  given,  and  including  the  day  on  which  the  business  is  to  be 
done. 

§  53.  Every  process  remitte<l  to  the  Jury  Court  shall,  from  the 
date  of  the  remit,  be  under  the  direction  and  authority  of  the  Jury 
Court. 

§  54.  Where  the  setting  aside  of  verdicts,  and  the  granting  of  new 
trials,  remain  with  the  Court  of  Session,  twenty  days  shall  be  al- 
lowed, from  the  date  of  the  verdict,  to  apply  for  a  new  trial  before 
judgment  shall  be  pronounced ;  and  if  there  be  not  twenty  d&ys 
of  the  Session  to  run,  the  application  for  the  new  trial  must  be 
made  within  six  days  after  the  meeting  of  the  Court,  except  the 
cause  shall  be  trie<l  in  the  Christmas  recess,  in  wliich  case  the  ap- 
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plication  may  be  made  al  any  time  withia  twenty  days  aftar  dit 
Terdict. 

§  55.  Before  hearing  the  ooansel  agauut,  and  for,  the  giant* 
ing  of  a  near  trial,  a  report  of  what  paaMd  at  the  trial  mial  be 
delivered  to  the  Division,  signed  by  the  Jndge  irfio  presidad  at  the 
trial. 

§  56.  When  the  iasnes  are  settled  in  the  Covrt  of  Seoaion,  the 
party  who  is  ordered  to  condescend,  shall  be  the  pmaoer  at  the 
trial ;  and  when  both  parties  ha^e  been  ordered  t6  condeaoend,  the 
Court  shall  determine  which  party  shall  be  pnrsaer. 

§  57.  The  issues  from  the  Court  of  Session  shall  be  sent  to 
the  Jury  Court  Office ;  and  the  notices  of  trial,  and  other  ragnla- 
tions,  shall  be  the  same  as  if  the  issues  had  been  prepared  in  the 
Jury  Court. 

§  58.  Expenses  awarded  by  the  Jury  Court  may  be  recovered 
by  diligence,  upon  a  bill  presented  to  the  Lord  Ordinary  on  the 
Bills. 

§  59.  Where  the  Court  of  Session,  and  Lords  Ordinary,  and 
Judge- Admiral,  grant  commission  to  examine  witnesses,  whose 
depositions  are  to  lie  in  retentis,  these  depositions  shall  be  cancel- 
led and  destroyed,  or  rendered  illegible,  if  the  witnesses  shall  be 
brought  forward  at  the  trial ;  and  they  shall  not  he  used  at  the 
trial,  unless  it  shall  be  proved  that  due  inquiry  has  been  made  af- 
ter such  witness,  and  that  he  cannot  be  found  within  Sootbnd, 
or  is  disabled,  by  permanent  infirmity,  from  attending  the  trial. 

§  60.  W^hen  any  difficulty  shall  occur,  under  the  new  form  of 
process,  to  one  of  the  junior  Judges,  he  shall  report  the  same  to  the 
Lonl  Chief  Commissioner,  who,  if  necessary,  shall  request  the  Loid 
President  to  assemble  a  quorum  of  the  Court  to  make  an  act  of  se- 
derunt to  regulate  such  cases  in  future :  And  the  same  procedure 
shall  be  followed,  if  any  such  difficulty  should  arise  in  the  Jury 
Court. 

$  61.  The  Act  of  Sederunt  and  Rules,  dated  Sd  July  18d3»  are 
repealed,  except  as  to  the  practical  forms  thereby  prescribed. 
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9lh  March  1826. 

I  1.  All  writings  ib  the  possesion  of  a  party,  which  he  meaiis 
to  produce  in  evidence,  must  be  produced  before  the  recmrd  i« 
closed. 

$  2.  AU  other  writings  must  be  lodged  with  the  Cleric  eight  days 
before  the  trial ;  and  notice  must  be  given  to  the  opposite  party  of 
the  writings  so  lodged ;  and  other  writings  may  be  given  in  evi'- 
dence  at  the  trial,  on  its  being  made  out  to  the  satisfaction  of  the 
Court,  upon  oath,  that  they  could  not  be  lodged  eight  days  before 
the  trial,  and  that  notice  of  them  was  given  to  the  opposite  party 
before  the  Jury  was  sworn. 


TEIND  COURT. 


I'M  Noveinber  \H2b. 

$  1.  No  summons  shall  hereafter  be  issued  blank,  but  must  be 
M\y  libelled  before  it  passes  the  signet ;  and  all  teind  summouseH 
shall  be  upon  the  same  inducuey  and  executed  in  the  same  manner 
as  summonses  before  the  Court  of  Session. 

§  2.  The  will  of  the  summons  shall  be  the  same  as  at  present. 

§  3.  When  the  summons  is  called,  it  may  be  enrolled  before  the 
junior  Ordinary  for  one  or  other  of  the  Divisions. 

§  4.  In  valuations  of  teinds,  the  pursuer  shall,  in  bis  summons, 
set  forth  the  rent  of  the  lands,  if  under  lease ;  and  when  not  under 
lease,  the  rent  they  would  bring  on  a  nineteen  years*  lease,  if  ara- 
ble ;  eleven  years,  if  pasture ;  or  nineteen  years,  if  partly  both. 
And  if  the  pursuer  claims  deduction  for  recent  improvements,  the 
amount,  and  the  evidence  in  support  thereof,  must  l>e  stated. 

^  5.  Defences  must  be  given  in  by  all  the  defenders,  either  se- 
parately or  jointly,  and  they  must  state  every  defence,  both  dila- 
tory and  peremptory,  and  meet,  by  admission  or  denial,  all  the 
statements  made  in  the  summons.  The  dilatory  defences  shall  be 
disposed  of,  and  the  record  completed,  as  in  actions  before  the 
Court  of  Session. 
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§  6.  A  proof  of  tlie  facts  shall  be  allowed,  With  or  ivithout  con- 
descendence and  answers. 

<^  7.  Pleas  ill  law  shall  be  disposed  of  as  in  the  Court  of  Ses- 
sion. 

§  8.  The  proof  shall  be  taken  on  commission,  as  at  presenU 

§  9.  When  a  proof  is  reported,  a  state  and  scheme  shall  be  made 
up  by  the  Teind  Clerk,  and  parties  shall  then  be  beard  before  the 
Ordinary,  who  may  either  immediately  decide  the  cause,  or,  beforo 
doing  8o,  order  Cases,  or  report  the  cause  to  the  Court,  and  his 
judgment  shall  be  finaL 

§  10.  The  Ordinary's  judgment  shall  be  subject  to  the  review 
of  the  Court,  upon  a  note,  as  in  causes  before  the  Court  of  Ses- 
sion. 

§  1 1.  Decrees  in  absence  shall  be  dealt  with  as  in  the  Court  of 
Session. 

^  12,  In  loccUitieSj  the  present  form  of  proceeding  shall  be  con- 
tinued as  at  present,  subject  to  the  following  alterations. 

§  13.  The  agent  for  the  minister,  titular,  or  any  heritor,  shall 
not  be  common  agent. 

§  14.  The  interim  schemes  of  locality  shall  be  prepared  and  ap- 
proved of  as  at  present ;  and  copies  of  the  final  scheme  shall  be 
distributed  by  the  common  agent  among  the  agents  for  the  heri- 
tors ;  after  which  no  new  production  shall  be  received,  except  on 
payment  of  such  expenses  as  may  be  modified  by  the  Ordinary. 

^15.  Tlie  Lord  Ordinary  shall  appoint  objections  to  be  put  in 
to',  this  scheme  by  any  of  the  heritors  who  think  themselves  ag- 
grieved ;  after  which  he  Rhall  hear  parties  thereon  ;  or  before  hear- 
ing parties  at  the  bar,  he  may  order  written  answei's. 

§  16.  After  the  Lord  Ordinary  has  pronounced  judgment,  he 
shall  have  no  power  of  reviewing  it,  reserving  to  the  parties  to  ap- 
ply by  note  to  the  Inner-House,  as  in  causes  before  the  Court  of 
Session. 

§  17.  In  reductions  of  localities,  and  in  processes  of  approba- 
tion  of  reports  of  sttheommissioners,  and  of  prorogation  of  tacks 
of  teiTids,  the  same  coui-se  to  be  followed  as  in  ordinary  actions  in 
the  Court  of  Session  :  But  in  processes  of  approbation,  if  the  de- 
fender shall  maintain  that  the  lienefit  of  the  subvaluation  has  been 
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lost  by  dereliction,  he  shall  distinctly  set  forth  the  nature  of  that 
plea,  and  the  circumstances  on  which  it  is  founded. 

$  18.  Actions  of  proving  the  tenor  shall  proceed  as  similar  ac- 
tions before  the  Court  of  Session. 

§  19.  In  every  process  of  suppression  and  annexation,  and  of 
disfunction  and  new  erection,  the  summons  must  be  fully  libelled 
before  it  passes  the  signet,  and  shall  set  forth  all  the  circumstances 
leading  to  the  conclusion  stated ;  such  as  the  extent  of  the  parish 
or  parishes,  number  of  inhabitants,  and  contiguity  to  existing 
church,  or  that  proposed  to  be  erected,  the  state  of  the  teinds, 
provision  for  the  minister  of  the  new-erected  parish,  or  for  the  mi- 
nister of  the  suppressed  parish,  where  there  is  to  be  a  suppression 
and  aimexation,  manner  of  disposing  of  the  manse,  glebe  and  gar- 
den, schoolmaster's  salary,  school-house  and  garden,  poor*s  funds, 
and  the  like. 

§  20.  The  defenders  shall  state  every  dilatory  and  peremptory 
defence,  and  admit  or  deny  the  facts  founded  on. 

§  21.  The  consent  of  three-fourths  of  the  heritors  in  valuation 
being  necessary  in  processes  for  transporting  kirks,  disjoining  too 
large  parishes,  and  building  new  kirks,  if  any  dilatory  defence  is 
founded  on  the  want  of  such  consent,  it  must  be  explicitly  stated 
and  discussed  as  a  dilatory  defence. 

§  22.  If  the  parties  differ  so  widely  as  to  facts,  that  a  proof  be- 
comes necessary^  the  cause  shall  be  remitted  to  the  junior  Judge  to 
complete  the  record,  and  to  order  condescendences  and  answers, 
and  allow  a  proof  on  commission. 

§  23.  In  processes  of  modificaiiony  the  act  of  sederunt  of  5th 
July  1809  shall  be  observed ;  and  the  pursuer  shall  give  in  a  rental 
of  the  parish,  distinguiBhing  each  heritor  s  rent  as  exactly  as  he  can ; 
and  he  shall  also  state,  in  his  summons,  the  number  of  inhabitants, 
the  extent  of  the  parish,  and  other  circumstances  founded  on  in  sup- 
port of  his  claim. 

§  24.  The  cause  shall  then  be  prepared  for  decision,  and  parties 
heard  viva  voce,  and  the  Court  shall  give  judgment,  unless  they  re- 
quire further  information :  But  when  a  decree  of  modification  has 
been  pronounced  in  absence,  the  defender  may  give  in  a  note  pray- 
ing to  be 'heard ;  and  the  Court  may  then  hear  parties,  or  proceed 
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in  endi  mher  way  as  they  sliall  think  fit,  ob  payment  of  expenses. 
When  decree  of  modification  is  pronomMxd,  the  Court  shall  remit 
the  cause  to  the  junior  Ordinary  to  be  marked  for  either  DtTision^ 
at  the  choice  of  the  pursuer,  that  he  may  prepare  a  locality. 

§  25.  All  summonses  ^  wdkming  shall  be  executed  as  pre- 
scribed by  the  act  of  sederunt  1808. 

§  26.  A  minute-book  of  the  proceedings  before  the  Teind  Court 
shall  be  printed  once  a-week ;  and  the  fees  of  the  Clerfc  shall  be 
the  same  as  those  paid  to  the  Clerk  and  Keeper  of  the  minute-book 
of  the  Court  of  Session. 

2M  Abvonfer  188A. 

§  1.  In  all  processes  not  of  a  discretionary  nature  remitted  to  a 
Lord  Ordinary,  he  may  determine  the  same^^or  report  it  to  one  of 
the  Divisions,  in  the  same  manner  as  in  causes  before  the  Court  of 
Session  ;  and  at  the  first  enrolment  of  such  otase  before  the  Ordi- 
nary, the  pursuer  shall  be  called  upon  to  d^kre  to  which  Dirisioii 
of  the  Court  it  shall  belong. 

§  2.  The  junior  Lord  Ordinary,  who  is  to  hear  teind  causes,  diaR 
attend  weekly  for  that  purpose,  on  Thursday  at  nine  o'clock  in  die 
morning ;  and  the  roll  shall  be  taken  up  on  Monday  preceding,  and 
printed  on  Tuesday. 

§  3.  Intimation  of  the  purpose  of  every  enrolment  must  be  given 
to  the  parties  forty-eight  hours  previous  to  the  motion  being  made, 
provided  it  is  directed  agiinst  not  more  than'  two  parties. 


COURT  OF  ADMIRALTY. 

§  1.  In  all  actions  the  pursuer  shall,  in  his  precept  or  petition, 
set  forth  in  explicit  terms,  the  nature,  extent  and  grounds  of  his 
cause  of  action ;  and  in  like  manner  the  defender  shalli  in  explicit 
terms,  state  every  defence,  dilatory  and  peremptoiy,  on  which  he 
founds ;  and  shall  explicitly  admit  or  deny  the  fiu^ts  averred  by  the 
pursuer,  and  set  forth  explicitly  the  facts  founded  on  by  him,  Aub- 
joining  a  summary  of  his  pleas  in  law. 
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§  2*  All  the  writinga  founded  on  by  the  parties  shall  be  produ- 
ced with  their  precept  or  petition,  and  defences  or  answersy  accom* 
panied  by  an  inventory ;  and  if  they  shall  found  on  any  writings  not 
in  their  possession,  they  shall  subjoin  a  description  theredf  to  their 
inventpry,  stating  the  Banes  of  the  persons  in  whose  poasessioa  those 
writings  are,  and  craving  a  diligence  for  the  recovery  therec^ ;  and 
such  inventory  and  additions  thereto  shall  be  subscribed  by  their 
proconitorB. 

§  3.  Where  no  appearance  shall  be  made  for  the  defender,  de- 
cree shall  be  pronounced  in  absence. 

$  4w  In  ordinary  actions  where  defences  shall  be  returned,  the 
puniuer  shall  be  allowed  to  make  written  answers,  and  the  defender 
to  put  in  replies ;  after  which  avisandum  shall  be  made,  and  judg- . 
ment  riiall  be  pronounced,  confined  to  the  dilatory  defences ;  and 
if  these  shall  be  sustained,  the  matter  of  expenses  shall  also  be  de- 
tennined ;  but  if  they  shall  be  repelled,  the  cause  shall  proceed  in 
its  due  course  of  preparation :  And,  against  an  interlocutor  sus* 
taining  or  repelling  dilatory  drfences,  only  one  petition,  to  be  pre^ 
sented  within  fourteen  days,  shall  be  competent ;  which  petition 
may  be  disposed  of  either  with  or  without  answers. 

§  5.  When  a  dilatory  defence  has  been  pleaded  in  the  answers  to 
a  8umn)ary  petition,  a  reply,  confined  to  the  dilatory  defence,  may 
be  put  in,  after  which  the  cause  will  be  disposed  of  by  the  Judge. 

$  6.  If  in  an  ordinary  action  no  dilatory  defence  has  been  plead- 
ed, or  if  it  has  been  repelled,  the  Judge  shaU  make  avisandum 
with  the  cause ;  and  if  the  precept  or  d^ences  shall  appear  to  be 
insufficient,  or  not  regularly  or  legally  deduced,  the  acti<m  may  be 
dismissed,  or  an  amendment  of  the  libel  ordered,  or  the  defender 
appointed  to  put  in  more  regular  defences ;  and  the  expenses  oc* 
casioned  by  such  irregularity  may  be  awarded  to  the  opposite  par* 

S  7.  The  same  coune  shall  be  followed  in  summary  actions. 

§  8.  If  the  precept  and  defences  shall  q>pear  to  be  sufficiently 
correct  and  explicit,  the  parties  shall  be  required,  by  interlocutor,  to 
say,  wbedier  they  agree  to  hold  their  summons  and  defences  as 
containing  their  full  and  final  statements  of  feet  and  pleas  in  law ; 
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and  if  so,  th«ii  piocuratora  shall  subscribe  a  minute  to  thut  ef- 
fect. 

$  9.  Where  they  shall  not  agree  to  do  so,  they  shall  ba  appoint* 
ed  to  put  in  coodeecendences  and  anBwerB« 

§  10.  Along  with  the  revised  coBdeecendenoes  and  anawen, 
notes  of  pleas  in  law  shall  be  put  in,  aa  in  the  Court  of  Seaaton. 

§11.  The  same  procedure  shall  be  followed  in  aummary  actions. 

§  12.  The  Judge  shall  make  avisandum ;  and  if  the  statements 
of  the  parties  shall  sufficiently  meet  each  other^  he  shall  authenti- 
cate the  record  by  his  signature ;  and  this  shall  foreclose  the  par* 
ties  from  making  any  new  statement  in  fret,  and  no  amendment  of 
the  libel)  or  new  ground  of  defence,  shall  be  thereafter  allowed : 
but  the  pursuer,  before  any  interlocutQr  on  the  merits  shall  be  pro- 
nounced against  him,  may  abandon  the  action,  on  paying  expenses 
to  the  defender ;  and  either  party  may,  with  the  leave  of  the  Judgec 
state  any  new  matter  of  fact  emerging  since  the  conunencement  of 
the  cause,  or  any  res  noviier  veniens  ad  noHiiam  ;  providing  al- 
ways  that  such  previous  expenses  as  may  be  deemed  reasonable 
by  the  Judge  shall  be  paid  to  the  opposite  party ;  and  in  such 
cases  the  new  matter  shall  be  stated  in  a  condescendence,  to  which 
answers  shall  be  put  in. 

$  13.  The  pleas  stated  on  the  record  shall  be  the  sole  ground  of 
action  or  defence,  without  prejudice  to  any  new  plea,  which,  with 
the  leave  of  the  Judge,  may  be  added  to  the  note  of  pleas. 

§  14.  If  the  facts  stated  shall  appear  to  the  Judge  irrelevant,  or 
to  be  sufiiciently  proved  by  admissions  or  by  writings,  he  may  pro* 
nounce  judgment  accordingly,  or  he  may  order  oases  before  pro- 
nouncing judgment ;  or  he  may  appoint  the  parties  to  be  judicially 
examined  ;  or  allow  a  proof  by  commission  ;  or  remit  the  cause  to 
the  Jury  Court,  or  to  an  accountaiit,  or  other  person  of  skill : 
And  when  the  Judge  shall  again  resume  consideration  of  the  cause, 
he  may  order  eases  ;  it  being  understood  that  he  may,  in  any  vtage, 
ord^  vivavoee  pleadings  by  counsel,  or  by  the  procuraton  for  the 
parties. 

§  15.  A  particular  time  shall  always  be  fixed  for  putting  in 

every  written  pleading,  and  this  shall  not  be  prorogated  unless  on 

cause  shewn,  and  payment  of  such  expenses  as  the  other  party  may 
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have  incurred  by  the  delay ;  and  on  failure  to  obey  tbe  orders^  the 
Judge  may  pronomice  judgment^  which  shall  not  be  recalled^  ex- 
cept on  |>ayment  of  snch  expenses  as  the  Judge  may  award,  and 
production  of  the  paper  called  for. 

$  16b  In  pronouncing  judgment  on  the  merits,  the  Judge  shall 
alao  determine  the  matter  of  expenses. 

§  17.  In  matters  occurring  incidentally,  the  Judge  may  allow 
minutes  and  petitions  as  heretofore,  and  answers  thereto  ;  but  no 
minute  shall  be  given  in  without  the  permission  of  the  Judg& 
.  §  IB.  All  interlocutors  on  the  merits  shall  be  final,  when  pro- 
novBced  on  advising'  cases ;  but  in  other  causes,  one  petition  shall 
be  allowed ;  and  the  interlocutor  shall  be  final  in  ordinary  actions, 
unless  a  petition  shall  be  lodged  within  21  days,  and  in  summary 
actions  within  14  days :  And  in  case  of  judgments  by  default,  each 
party  shall  be  reponed  only  once  for  the  same  default,  and  in  such 
cases  the  petition  must  be  presented  within  14  days  after  the  date 
of  the  interlocutor,  and  accompanied  by  the  paper  wanted,  or  other 
peifonnance  of  the  order ;  and  with  regard  to  decrees  in  absence, 
whether  extracted  or  not,  they  shall  be  subject  to  the  provision 
in  the  statute,  6.  Geo.  IV.  c  120.  §  43 ;  but  in  case  the  decree 
has  been  extracted,  a  biU  of  suspension  must  be  presented,  accom- 
panied, in  maritime  causes,  by  a  bond  of  caution /iM/tWo  sisti  etju^ 
dieaiwn  sohi  ;  and  the  bill  of  suspension  shall,  in  such  cases,  not 
be  passed  as  heretofore,  but  shall  be  held  as  a  reclaiming  petition 
against  the  interlocutor  or  decree. 

§  19.  Only  one  reclaiming  petaiion  shall  be  competent  against 
interloeutort ;  and  tbe  judge  may,  in  special  cases,  prohibit  all  pe- 
titions. 

f  20.  In  citations  of  persons  forth  of  Scotland,  the  legnlatioas  of 
the  kde  statute,  §  51.  and  5S.  shall  be  observecL 

§  21.  In  actions  of  aeUe  and  sets  of  vessels^  the  fonns  shall  re- 
main as  at  present ;  but  where  facts  are  disputed,  the  record  shall 
be  completed  as  in  other  cases. 

$  22.  hi  pNMOsts  of  muUiiple[Hdndingyi^wamjm^ 
off  the  amount  ef  the  funds,  and,  if  necessary,  a  detailed  account 
shall  be  put  in  along  with  the  summons,  if  tbe  summons  shall  be 
raised  by  the  holder  of  the  fwnd ;  but  if  raised  by  any  other  par- 
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son  in  h»  name,  notice  shall  be  given  to  him,  on  the  ordinaiy  tii- 
duciis,  of  this  proceeding ;  and  at  the  calling  of  the  somnonay  he 
shall  put  in  a  note  of  the  sum  he  alleges  to  be  in  the  hands  of  die 
nominal  pursuer,  which  the  latter  must  answer  by  a  defence  or  con- 
descendance,  otherwise  he  shall  be  held  as  confessed ;  and  if  the 
amount  shall  be  disputed,  condescendbnces  and  answers,  and  notes 
of  pleas  in  law,  shall  be  ordered :  and  when  claims  are  put  in  on 
the  fund  in  medioy  the' claimants  shallproduce  therewith  every  wri- 
ting on  which  they  found. 

§  23.  In  acHans  qffarthcominffy  the  arrestee  must  eondeaoend 
on  the  fund  in  his  l^d,  or  deny  having  any ;  and  the  proeednre 
shall  be  similar  to  that  in  multiplepoindings. 

§  24.  In  remits  to  accountants^  or  professional  persons,  the 
Judge  shall  authorise  inspection  of  books  and  writings ;  and  ^i^ien 
a  report  has  been  put  in,  the  parties  shall  be  allowed  to  put  in  ob- 
jections and  answers ;  after  which,  judgment  shall  be  pronounoed ; 
but  additional  investigation,  if  necessary,  may  be  ordered. 

§  25.  In  actions  which  appear  to  iiall  under  the  26th  section  of 
the  said  statute,  the  Judge  shall  require  the  nature  of  the  action, 
and  the  sum  concluded  for,  to  be  stated ;  and  if  they  shall  appear 
to  fall  under  the  said  enactment,  they  shall  immediately  be  remit- 
ted to  the  Jury  Court. 

§  26.  Where  a  cause  shall  be  sent  back  by  the  Jury  Court  to 
determine  a  point  of  law,  the  Judge  shall  order  this  point  to  be  ar- 
gued in  cases,  and  thereafter  proceed  to  determine  it. 

§  27.  All  actions  or  summary  petitions  for  payment  of  the 
dues  of  the  Clerk  of  Court,  or  of  the  Cleric  to  the  Judge,  or  of  the 
Auditor  of  Court,  or  by  a  Procurator  of  Court  for  charges  incumd 
professionally  before  the  Court,  shall  be  deemed  to  be  ooaipeleBt 
before  this  Court,  and  be  proceeded  with  in  the  same  vmaaftt  as 
other  actions. 

M  December  1825. 
An  actions  broof^  into  the  Court  of  Admiralty  prior  to  the 
11th  of  November  1825  shall  be  disposed  of  according  to  the  fecm 
of  proceedings  estaUisfaed  by  the  late  act  of  sederunt,  so  fer  as  is 
consistent  with  justice  and  the  convenience  of  parties. 
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THE  COURT  OF  THE  COMMISSARIES. 

I2tk  November  1825. 

§  1.  The  pnmier  shall  set  forth,  in  explicit  tenns,  the  nature, 
extent,  and  grounds  of  his  action ;  and  the  defAider  shall  stale  all 
his  defences,  dilatory  and  peremptory,  and  meet  all  the  statements 
in  the  snmmons,  hy  admission  or  denial,  subjoining  a  summary  of 
his  pleas  in  law. 

i  2.  All  writings  founded  on  shall  be  produced  with  the  sum- 
mons and  defences. 

§  3.  No  judgment  shall  be  pronounced  on  the  merits  till  the 
record  shall  be  made  up,  and  authenticated. 

§  4.  The  diktory  defences  shall  first  be  disposed  of;  and  if  they 
shall  be  sustained,  the  matter  of  expenses  shall  also  be  determined; 
but  if  they  shall  be  repelled,  the  cause  shall  go  on  in  the  due  course 
of  preparation,  and  the  judgment  as  to  the  dilatory  defences  shall 
be  final,  unless,  within  twenty-one  days,  the  party  dissatisfied  shall 
lodge  a  petition,  which  shall  be  disposed  of,  with  or  without  an- 
swers, and  the  expense  of  this  preliminary  discussion  may  be  al- 
lowed. 

$  5.  If  no  dilatory  defences  shall  be  stated,  or  if  they  shall  be 
repelled,  the  Court  shall  proceed  to  examine  into  the  snmmons  and 
defences ;  and  if  they  are  found  inaccurate  or  irregular,  the  action 
may  either  be  dismissed,  or  an  amendment  of  the  libel  onlered,  or 
more  correct  defences  may  be  appointed  to  be  put  in ;  and  in  such 
cases  the  expenses  thereby  occasioned  to  the  opposite  party  shall 
be  decerned  for,  without  payment  of  which  to  the  Clerk,  the 
amended  summons  or  defences  shaU  not  be  received ;  and  the  in- 
terlocutor dismissing  the  action,  or  ordering  amended  libel  or  de- 
fences, shall  be  final,  if  no  application  shall  be  made  within  twenty- 
one  days,  by  reclaiming  petition,  to  have  the  interlocutor  review- 
ed. 

§  G.  Where  the  snmmons  and  defeoces  are  regular  and  sufficient, 
the  Court  shall  require  the  parties  to  say,  whether  they  hold  these 
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papers  to  contain  their  full  and  final  statements  in  fact,  and  pleas  in 
law ;  and  if  bo»  a  minute  to  that  effect  shall  be  made  up  by  the 
Clerk,  and  signed  by  the  counsel  or  solicitors  on  each  side. 

§  7.  If  not,  condescendences  and  answers  shall  be  ordered ;  along 
with  which,  all  writings  not  previously  lodged  must  be  produced. 

^  B.  Along  with  the  revised  condescendences  and  answers,  a  note 
of  pleas  in  law  must  be  lodged. 

^'9.  The  parties  shall  then  appear  before  the  Court  by  their 
counsel  or  procurators,  who  shall  hear  their  respectire  expfamations, 
and  suggest  any  new  plea ;  after  which  the  adjusted  eondeseen- 
deuces  and  answers,  and  notes  of  pleas,  sliall  be  subscribed  by  the 
counsel  or  solicitors  for  the  parties,  and  the  record  shall  be  authen- 
ticated by  the  signature  of  the  presiding  Judge  ;  and  tlie  record  to 
made  up  shall  foreclose  the  parties  from  stating  any  new  arenoeDts, 
or  from  amending  the  libel,  or  bringing  forward  any  new  groimd  of 
defence  ;  but  the  pursuer  may  abandon  his  action,  on  paying  foil 
expenses  to  the  defender :  And  if  any  fact  noviter  veniens  ad  no- 
titianiy  or  emerging  since  the  commencement  of  the  action,  shall 
be  stated,  it  may,  on  leave  given  by  the  Court,  and  payment  of 
such  expenses  as  may  be  deemed  reasonable,  be  added  to  the  re- 
cord, in  the  form  of  a  condescendence,  to  which  answers  shall  be 
put  in  by  the  adverse  party. 

§  10.  The  pleas  stated  in  the  record  Kliall  be  the  sole  gnmnds 
of  action  or  defence  ;  bat  any  new  plea  suggested  by  the  Court  or 
the  party  may,  with  leave  of  the  Court,  be  added  to  the  note  of 
pleas. 

5  11.  The  time  fixed  for  lodging  a  paper  shall  not  be  prarapi*- 
ted,  except  on  payment  of  the  expenses  previously  iAcvrred,  mi- 
less,  before  the  lapse  of  the  time  so  fixed,  special  i^pKeation  shall 
be  made  for  prorogation ;  and  the  prorogation  shall  net  be  gnmted 
but  on  cause  shewn,  nor  oftener  than  onoe ;  and  if  a  party  shall 
ftdl  to  lodge  his  condescendence  or  answers,  the  Covrt  may  hold 
his  summons  or  -defences  as  finally  fixing  his  averments  in  pohrt  of 
fact. 

§  12.  After  the  record  shall  have  been  adjusted  and  closed,  the 
Court  may  proceed  to  decide  with  or  without  fbiiher  argument. 

S  13.  The  Court  shall  give  such  orders  and  direolions  for  the 
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tscerteintneiit  of  disputed  facts  by  proof,  as  shall  appear.  ex)>e- 
dient. 

(  14.  When  a  cause  is,  by  means  of  admissions  or  proof,  or 
otherwise,  from  the  nature  of  the  cause,  fit  to  be  determined,  the 
Court  may  decide  the  same,  or  order  it  to  be  argued,  or  cases  to 
be  put  in ;  and  after  cases  have  been  put  in,  the  parties  shall  have 
the  opportunity  of  being  further  heard,  if  either  of  them  shall  desire 
it. 

^15.  In  pronouncing  judgments  on  the  merits,  the  Court  shall 
specify  the  facts  they  find  to  be  proved,  and  shall  also  determine 
the  matter  of  expenses. 

'  ^  16.  A  reclaiming  petition  shall  be  competent  against  any  in- 
terlocutor, provided  it  be  put  in  within  twenty-one  days  ;  and  it 
may  be  allowed  to  be  answered  within  twenty-one  days  from  the 
date  of  the  interlocutor  allowing  the  answer  ;  and  the  Court,  be- 
fore pronouncing  judgment,  may  order  an  argument  by  counsel  or 
solicitors. 

^17.  The  forms  of  edictal  citation,  charge,  publication,  citation 
and  service  against  persons  forth  of  Scotland,  shall  hereafter  be  the 
tame  as  prescribed  in  §  51.  and  52.  of  the  late  statute. 

^  18«  Defenders  shall  hereafter  be  cited  on  one  di«t  only,  viz. 
privileged  summonses  against  defenders  within  Scotland  on  one 
diet  of  six  days,  and  other  summonses  against  defenders  in  Orkney 
and  Shetland  on  one  diet  of  forty  days,  and  for  all  other  persons 
within  Scotland  on  one  diet  of  twenty-seven  days,  and  for  defenders 
out  of  Scotland  on  one  diet  of  sixty  days  :  And  if  a  defender,  not 
having  a  dwelling-house  occupied  by  his  fiamily  or  servants,  shall 
have  left  his  usual  place  of  residence,  and  have  been  therefrom  ab- 
sent for  forty  days,  without  having  left  notice  where  he  is  to  be 
found  within  Scotland,  he  shall  be  held  to  be  absent  from  Scotland, 
and  charged  and  cited  accordingly. 

§19,  Every  person  applying  for  confirmation  as  executor-credi- 
tor shall,  in  terms  of  the  4.  Geo.  IV.  c  98,  insert  in  the  Gazette, 
within  ten  days  after  the  edict  has  been  signed  by  the  Clerk,  the 
nature  of  his  application  for  confirmation,  and  produce  a  copy  of 
the  Gazette  along  with  the  edict,  before  being  decerned  executor- 
creditor. 
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§  20,  Any  fditfaer  regulations  which  may  be  found 
may  be  made  by  the  Commissaries,  and  reported  by  them  to  dit 
Court  of  Session  for  its  approbation. 


PART  I. 

SHKRIFF  COURTS  AND  BURGH  COURTS. 

I2th  November  iS25. 
Chap.  i.  Diets  and  sessions  of  Court 

§  1.  Courts  to  sit  one  day  in  each  week  during  winter  and  sum- 
mer Sessions. 

§  2.  Winter  Sessions  shall  commence,  at  the  latest,  on  the  15th 
October,  or  first  ordinary  Court-day  thereafter,  and  continue  till 
the  4th  of  April,  with  a  recess  at  Christmas  of  not  more  than  three 
weeks ;  and  the  Summer  Session  shall  commence  on  the  first  Court- 
day  after  the  15th  of  May,  and  continue  till  the  kst  Court-day  in 
July. 

$  S.  The  duration  of  the  Sessions  may  be  extended  by  the 
Courts,  who  may  also  appoint  Court-days  during  the  vacation. 

§  4.  Summary  applications  shall  be  received  and  disposed  of 
during  the  vacation. 

§  5.  Two  days  at  least  shall  be  appointed  during  each  vacation, 
the  first  towards  the  middle,  the  last  towards  the  end,  of  the  vaca- 
tion, for  putting  papers  into  process. 

§  6.  For  six  days  after  each  of  these  days,  interlocutors  may  bs 
signed  in  ordinary  causes. 

§  7.  The  reclaiming  days  shall  run  during  the  vacation. 

Chap.  ii.  Formcdity  €f  the  summons^ 

§  1.  All  defenders  shall  be  cited  on  a  summons  signed  by  the 
Clerk,  fully  libelled,  and  having  the  name  of  the  pursuers  procuia- 
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tor  marked  oo  the  back ;  which  snmmonB  shall  contain  a  conciM 
and  accnnte  state  of  the  faetSf  and  must  set  forth,  in  explicit  terms, 
the  aatare,  extent  and  gronnds  of  the  action,  and  shall  bear  apar- 
iibus  for  calling,  and  a  marking  in  figures  on  the  margin  of  the  sum 
oonduded  for,  and  the  true  date  of  signing  ahall  be  filled  up. 

5  2.  No  more  than  six  defenders  on  separate  grounds  of  action 
shall beinduded  in  one  summons,  except  in  actions  of  multiplepoind- 
ing,  maills  and  duties,  poindings  of  the  ground,  and  forthcoming.    '" 

§  3.  No  libel  shall  be  amended  afier  citation,  except  by  autho- 
rity of  die  Court. 

$  4.  Every  libel  or  summons  may  also  contain  a  warrant  of  ar- 
restment. 

Chap.  hi.  £xecuHan  of  the  summons. 

§  1.  The  officer  shall  deliver  to  the  defender  personally,  or  leave 
at  his  dwelling-house,  a  full  copy  of  the  summons  to  the  will,  with 
a  copy  of  the  citation,  in  the  presence  of  two  witnesses ;  and  if  any 
amendment  shall  be  made  in  the  absence  of  the  defender,  a  copy  of 
the  amendment  must  be  served  on  him  in  the  same  manner,  and  on 
the  same  inducuB  ;  and  each  defender,  where  there  are  more  than 
one,  shall  be  served  with  a  copy  of  such  part  of  the  libel  as  concerns 
himself :  And  in  actions  of  poinding  the  ground,  maills  and  duties, 
and  forthcoming,  the  tenants  and  arresters  shall  be  served  with  short 
copies  of  citation,  and  the  proprietor  and  common  debtor  with  a  full 
copy  of  the  libel :  And  when  there  are  more  defenders,  who  cannot 
all  be  conveniently  cited  to  one  day,  the  summons  may  be  executed 
to  different  diets. 

§  2.  Edicts  for  choosing  curators,  giving  up  inventories,  multi- 
plepoindings,  transumpts,  transferences,  wakenings,  cognitions,  and 
all  libels  for  sums  under  thirty  shillings,  may  be  executed,  by  deli- 
vering a  copy  <^  citation  before  two  witnesses,  containing  the  names 
and  designations  of  the  pursuer  and  defender,  and  bearing  the  ex- 
tent and  special  grounds  of  the  pursuer  s  claim,  without  any  copy  of 
the  summons. 

§  3.  All  executions  of  citation  shall  be  signed  by  thp  officer  and 
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two  witoesses  who  were  present  at  the  execution,  and  shall  specify 
the  particular  mode  of  citation,  whether  personally  or  'otherwise. 

§  4.  An  officer  who  returns  an  execution,  bearing  the  defender 
to  have  been  cited  to  a  day  different  from  that  specified  in  the  copy 
left  for  him,  shall  be  liable  in  damages  to  the  party,  besides  being 
punished  as  the  Court  shall  think  the  case  merits. 

§  5.  If  th3  warrant  of  arrestment  contained  in  the  summons  has 
also  been  executed,  the  officer  shall  return  an  execution  accordiBg- 

§  6.  The  pursuer^s  procurator  shall  be  marked  on  the  back  of 
the  copy  of  the  libel,  or  of  the  citation  led  for  the  defend«^ 

Chap.  iv.  Diet  of  compearance. 

§  1.  Summonses  shall  have  only  one  diet  of  compearance,  which 
shall  be  six  days  at  least  after  the  day  of  citation,  and  must  always 
be  a  Court- day. 

§  2.  Libels  or  edicts  for  choosing  curators  and  giting  up  inven- 
tories shall  proceed  on  inducia  of  nine  f^  days,  exclusive  of  the 
days  of  citation  and  compearance. 

§  3.  The  tutors  and  curators  of  a  minor  defender  shall  be  called 
edictally  on  the  same  inducitt  as  himself. 

Chap.  v.  Calling  of  the  cause,  and  non-appearcmce  of  the 

defender. 

§  1 .  The  pursuer  at  the  calling  must  produce  the  deeds  or  wri- 
tings founrlcd  on. 

j  2.  If  the  defender  be  absent,  the  Court  shall  either  hold  him  as 
confessed,  or  allow  such  competent  proof  as  the  pursuer  shall  re- 
quire ;  but  before  taking  the  proof,  regular  notice  must  be  giveo 
to  the  defender :  And  the  defender  will  not  be  reponed  against  the 
decree  in  absence,  or  interlocutor  allowing  the  proof,  till  he  baa 
consigned  with  the  Clerk  the  expense  of  such  decree  or  procedure, 
such  connignation  being  subject  to  the  future  orders  of  Court. 
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Chap.  vi.  Protestatwn  by  the  defender /or  not  itmsting, 

§  1.  If  the  pursuer  DbuI  to  appear  and  insist  on  the  day  of  com- 
pearance, the  defender,  upon  prodndng  the  copy  of  the  summons 
giren  to  bim,  may  cnrre  protestation,  which  the  Court  shall  admit, 
a»d  modify  such  protestation  money  as  will  indemnify  the  defender 
for  his  trouble  and  expense. 

§  2.  No  protestation  shall  lie  extracted  for  seveii  days,  unless 
arrestments  have  been  used,  when  it  may  b^extracted  on  the  lapse 
of  forty-eight  hours.  The  extract  may  contain  a  warrant  of  poind- 
ing and  arrestment,  for  recovery  of  the  protestation  money,  and  dues 
of  extract. 

§  S.  If  the  protestation  be  not  extracted,  the  pursuer  shall  be 
allowed  to  insist  on  his  action,  upon  paying  the  protestation 
money. 

§  4.  If  the  protestation  be  extracted,  the  instance  shall  fell. 

Chap.  vii.  Procedure  when  appearance  is  made  for  both 

parties, 

§  1.  The  defender  may  give  in  his  defences  at  the  calling  of  the 
cause  ;  but  he  may  be  allowed  six  days  to  do  so,  unless  an  earlier 
or  later  day  be  assigned  by  the  Court. 

§  2.  The  procurator  for  the  defender  must  produce,  along  with 
his  defences,  either  a  written  mandate,  or  the  copy  of  the  citation 
given  to  the  defender. 

§  S.  Where  there  are  more  defenders  than  one,  appearing  by 
different  procurators,  the  summons,  and  aU  future  procedure,  shall 
be  given  out  to  the  procurators  according  to  their  seniority. 

§  4.  Upon  the  day  appointed,  the  defender  shall  give  in  all  his 
defences,  dilatory  and  peremptory,  and,  in  particular,  meet  the  * 
statement  of  fads  in  the  libel,  by  admission  or  denial,  subjoining  a 
summary  of  his  pleas  in  law.   . 

§  5.  Along  with  the  defences,  all  the  writings  founded  on  shall 
hi*  produced  ;  and  if  any  of  them  shall  not  be  in  the  hands  of  the 
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<)efender,  he  shall  state  where  he  believes  them  to  be,  and  crare  dili- 
gence for  recovering  them. 

§  6.  In  actions  of  removing,  the  defender  shall  come  prepared 
with  a  cautioner  for  violent  profits  at  giving  in  his  defences,  unless 
he  instantly  verify  a  defence  excluding  the  action. 

§  7.  The  defences  shall  be  followed  by  re^es  within  six  days, 
unless  an  earlier  or  later  day  shall  be  appointed  by  the  Sheriff.  In 
the  replies,  the  pursuer  shall  meet  the  defender's  statement  of  ftu^ts, 
by  admission  or  dental,  subjoining  a  summary  of  his  pleas  in  law. 
The  debate  shall  then  be  concluded,  and  the  Court  shall  advise  the 
cause. 

§  8.  The  Court  may  reserve  consideration  of  dilatory  de- 
fences. (1) 

§  9.  No  reclaiming  petition  against  a  judgment  repelling  the  di- 
latory defences  is  to  be  allowed ;  but  the  defender  may  appeal 
from  the  Sheriff -Substitute  to  the  Sheriff-Depute.  (1) 

§  10.  If  the  dilatory  defences  shall  be  sustained,  the  matter  of 
expenses  must  also  be  determined  ;  but  if  the  dilatory  defences  be 
repeUed,  the  cause  shall  proceed  in  its  course  of  preparation.  (1) 

§  11.  If  it  shall  appear  to  the  Court,  after  the  dilatory  defences 
are  disposed  of,  (which  must  be  done  in  the  first  instance,)  that  the 
summons  is  not  sufficiently  clear  or  regular,  it  shall  be  ordered  to 
be  amended,  or  the  action  shall  be  dismissed,  and  the  expenses  oc- 
casioned by  this  procedure  shall  be  awarded  to  the  opposite  party, 
or  the  defender  may  be  ordered  to  duply  on  such  points  as  shaO  be 
deemed  necessary. 

§  12.  If  the  defences  are  not^  set  forth  in  terms  clear  and  ex- 
plicit, more  correct  defences  shall  be  ordered  to  be  put  in,  and  the 
expense  thus  occasioned  shall  be  awarded  to  the  pursuer. 

§  13.  If  the  summons,  defences,  replies  (and  duplies  if  ordered) 
shall  bring  out  the  merits  of  the  cause,  the  parties  shall  be  required 


(1)  Tlie  8th,  9th  and  lOth  sections  are  omitted  in  the  Borough  Court  act ; 
but  the  same  proyisions  are  contained  in  §  8.  of  that  act,  one  reclaiming  pt- 
titton  being  allowed  to  be  presented  within  seven  days  after  the  date  of  the 
interlocutor. 
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to  Bay  whether  thoy  hold  these  pleadings  as  containiiig  their  fall 
and  final  statements  of  &cts ;  and  if  they  do  so,  they  or  their  pro- 
cnratoni  shall  suhscribe  a  note  to  that  effect,  subjoined  to  their  re- 
spective pleadings,  and  the  Court  shall  then  close  the  record  by 
writing  the  words  **  record  dosed,"  and  dating  and  subscribing 
the  same ;  and  the  parties  shall  be  foreclosed  from  any  new  or 
different  ayerments,  except  in  the  case  of  res  noviter  veniens  ad 
notUiam, 

§  14.  If  the  parties  do  not,  within  the  time  specified,  state 
whether  they  hold  their  pleadings  as  containing  their  full  and  fina^ 
statements  of  facts,  the  Sheriff  shall  be  entitled  to  close  the  record, 
in  the  same  manner,  and  to  the  same  effect,  as  if  the  parties  had 
expressly  agreed. 

§  15.  If  the  parties  state  that  they  do  not  agree  to  hold  their 
pleadings  as  setting  forth  the  hc^s  respectively  founded  on,  the 
Sheriff  shall  order  condescendences  and  answers,  in  which  the  par- 
ties shall  state,  under  distinct  heads,  all  their  fects,  and  their  mode 
of  proof. 

§  16.  Along'with  the  condescendences  and  answers,  all  writings 
not  previously  produced  must  be  lodged ;  and  if  the  writings  foimd- 
ed  on  are  not  in  the  possession  of  the  party,  it  must  be  stated  where 
they  are  believed  to  be. 

§  17.  If  any  of  the  parties  shall  state  in  the  condescendences  and 
iuiswers  any  allegations  which  ought  to  have  been  formerly  stated, 
or  shall  improperly  withhold  writings,  which  ought  to  have  been 
previously  produced,  the  Court  may  award  such  expenses  as  may 
he  deemed  proper. 

$  18.  The  condescendences  and  answers  shall  be  revised,  and 
each  shall  be  made  a  complete  paper  in  itself. 

$  19.  The  record  shall  then  be  closed,  and  no  new  averment, 
or  amendment  of  the  libel,  or  new  defence,  shall  be  allowed,  under 
the  exception  of  res  noviier  veniens  ad  notiHam, 

$  20.  The  Court  may  order  pleadings  on  the  relevancy  of  the 
fidlegations  in  the  condescendences  and  answers. 

§  21.  Either  party  may,  before  final  judgment,  state,  in  a  short 
note,  any  matter  of  fact  noviter  veniens  ad  notitiamy  or  emerging 
from  the  commencement  of  the  action  ;  which,  with  the  leave  of  the 
Court,  and  on  payment  of  such  expenses  as  may  be  deemed  reason- 
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able,  may  be  added  to  tlie  record,  in  the  form  of  a  oondesoeadenct 
and  anawera. 

^  22.  The  time  fixed  for  putting  in  papers  shall  not  be  prorogated 
except  on  canse  shewn,  and  on  payment  of  such  expenses  aa  sbaU 
be  thought  reasonable  by  the  Court ;  and  if  the  revised  condeacen- 
dence  or  answers  shall  not  be  lodged  within  the  time  fixed,  the 
Court  may  either  allow  a  proof,  or  otherwise  diHpose  of  the  cause 
as  may  be  thought  fit. 

§  23.  When  all  the  facts  requisite  to  decide  a  cause  are  ascer- 
tained, so  that  a  proof  is  unnecessary,  tlie  Court  may  proceed  to 
decide  without  further  argument,  or  pleadings  may  be  ordered. 

{  24.  The  pursuer,  before  any  interlocutor  of  absolvitor  is  pro- 
nounced, may  enter  on  the  record  an  abandonment  of  the  cause,  on 
paying  full  expenses  to  the  defender,  and  may  bring  a  new  action, 
if 'otherwise  competent. 

(  25.  In  pronouncing  judgment  on  the  merits,  the  matter  of 
expenses  shall  also  be  determined. 

§  26.  All  pleadings  shall  be  subscribed,  either  by  the  party  him- 
self, or  by  a  procurator ;  and  it  shall  be  stated  by  whom  they  are 
drawn. 

^  27.  No  petition,  memorial,  minute,  note,  protest,  or  other 
written  pleading,  except  allowed  by  these  regulations,  shall  be  pre- 
sented or  received ;  and  all  pleadings  shall  be  ordered  to  be  witli- 
drawn  which  are  not  strictly  in  terms  hereof ;  and  fines  and  amands 
may  be  imposed,  if  necessary. 

Chap.  viii.  Appointments  on  parties  to  cofafus  or  denpy  and 
judicial  examintUion  of  parties* 

When  the  record  shall  have  been  closed,  or  at  any  eariier 
stage,  the  Court  may  order  both,  or  either,  of  the  panies,  by  a 
writing  under  their  hands,  to  confess  or  deny  auch  fiicta ;  or  to  at- 
tend personally  for  examination,  aitd  answer  such  pertinent  inter- 
rogatories, as  the  Court  or  Commissioner  shall  put ;  and  the  party 
failing  to  comply  with  such  order  shall  be  held  as  confessed,  reser- 
ving to  the  Court  to  repone  the  party,  upon  cause  shewn. 
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Chap.  ix.  Proof  and  circumduction. 

5  1.  If  the  facts  are  not  sufficiently  ascertained,  the  Court  may 
allow  a  proof,  and  remit  to  a  Commissioner ;  but  in  cases  befora 
the  Slieriif,  it  shall  be  his  duty  to  take  the  proof,  where  thia  can 
be  done  without  interfering  with  more  important  duties. 

§  2.  Where  a  commission  shall  be  granted,  so  much  of  the  pro- 
cess only  shall  be  extracted  as  relates  to  the  points  on  which  the 
proof  is  to  be  taken ;  and  the  Commissioner  shall  be  the  Clerk  of 
Court,  his  depute,  a  practitioner  before  a  court  of  law  of  three 
years*  standing,  a  Justice  of  Peace,  or  other  Magistrate. 

§  3.  If  the  proof  be  by  vmtings  in  the  possession  of  the  other 
party,  a  day  shall  be  assigned  for  producing  them,  or  deponing 
thereanent,  as  in  an  exhibition  ;  and  if  he  shall  hH  to  produce  or  de- 
pone on  the  day  appointed,  he  shall  be  held  as  confessed  on  the 
point  offered  to  be  proved  by  the  writings. 

J  4.  When  the  proof  is  by  writings  not  in  the  party's  hands,  or 
by  witnessesy  a  day  shall  be  assigned  for  recovery  of  the  writings, 
or  for  proving  by  witnesses,  and  diligence  shall  be  granted,  to  be 
reported  on  that  day. 

§  5.  The  evidence  of  any  witness  about  to  leave  Scotland,  or 
whose  evidence  is  in  danger  of  being  lost  by  extreme  old  age,  or 
dangerous  sickness,  may  be  taken  to  lie  in  retentis ;  the  party  in- 
structing the  fact  alleged  as  the  cause  of  the  application,  by  a  certifi- 
cate in  case  of  old  age,  and  in  case  of  sickness  by  the  certificate  of 
a  physician  or  surgeon,  or  of  the  minister  of  the  parish. 

§  6.  The  Court  or  Commissioner  may  order  such  expenses  to 
be  paid  to  the  witnesses  by  the  party  adducmg  them,  or  his  pro* 
curator,  as  shall  seem  just ;  and  the  dues  of  oalln  must  be  paid  to 
the  party  requiring  them,  and  of  declarations  by  the  opposite  party. 

§  7.  If  havers  or  witnesses  fail  to  appear  on  the  day  appointed, 
and  no  satisfiictory  reason  for  their  non-appearance  is  assigned, 
second  diligence  shall  be  granted  for  apprebending  and  imfprison- 
ing  them,  till  tbey  find  caution,  trader  such  penalty  as  may  be  fix- 
ed, for  their  i^ipearanee  at  the  subsequent  diets  of  proof;  and  the 
Court  shall  detennine,  on  the  report  of  the  CommiMioner,  iv^ether 
such  witnesses  should  be  entitled  to  expenses,  or  should  be  liable 
in  the  expense  of  the  second  diligence,  or  fined  for  their  contumacy 
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J  8.  The  Court  or  Commisaioner  m^  proceed  with  the  proof, 
declaration  or  oath  of  party,  in  the  absence  of  the  other  jMrty,  pro- 
▼ided  it  be  shown  that  notice  of  the  appointment  has  been  made 
to  the  said  other  party  in  terms  of  the  interlocator. 

i  9,  Incidental  debates  in  the  course  of  a  proof  shall  be  oonsi- 
dered  closed  by  objections  and  answers,  unless  otherwise  ordered 
by  the  Court  or  Commissioner ;  and  these  objections  and  answers 
shall  be  taken  down  on  separate  papers  to  be  referred  to  ;  and  no 
reclaiming  petition  shall  be  competent  against  any  judgment  on 
such  objection  or  answers ;  (but  in  the  Sheriff-Court  an  appeal 
may  be  made  to  the  Sheriff-Depute,)  and  the  Court  or  Commis- 
sioner may  proceed  with  the  proof  objected  to,  and  seal  it  up. 

$  10.  Any  witness  brought  forward  by  one  party  may  be  exa* 
mined  in  chief  by  the  other,  and  cross-examined  by  both,  the  ad- 
verse party  paying  his  proportion  of  the  expense  of  such  examina- 
tion. 

§  11.  If  an  allegation  be  referred  or  deferred  to  the  oath  of  a 
party,  the  oath  shall  not  be  taken  till  the  party  making  the  refe- 
rence or  deference  shall  authorise  the  same  personally  in  Court, 
or  before  the  Commissioner,  or  shall  sign  the  pi^ier  in  which  it  is 
made,  or  shall  grant  a  written  mandate  for  that  purpose. 

§  12.  When  the  proof  is  by  oath  of  party,  a  day  shall  be  assign^ 
ed  for  his  deponing ;  and  if  he  fail  to  appear  without  a  satisfactory 
excuse,  and  the  Court  shall  not  prorogate  the  diet,  he  shall  be  held 
as  confessed,  and  either  decerned  against,  or  avisandum  made  with 
the  cause. 

S  IS.  After  a  reference  to  oath,  but  before  the  oath  has  been 
endtted,  if  another  mode  of  proof  shall  be  demanded,  this  shall  not 
be  allowed,  but  upon  payment  of  such  expenses  incurred  by  thb 
change  in  procedure  as  the  Court  shall  modify. 

S  14.  On  the  day  assigned  for  reporting  a  proof,  it  must  be  re- 
ported, unless  sufficient  cause  be  shewn  for  not  doing  so,  and  in  that 
case  the  term  maybe  prorogated ;  and  during  the  currency  of  the 
term  for  proYing,  no  cause  shall  be  put  to  the  roll,  unless  it  become 
necessary  to  have  directions  from  the  Court  thereanent. 

S  15.  No  party  shall  be  reponed  against  a  drcunduction,  or  a 
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bolding  Baeobhuedf  except  of  coiuenty  or  for  good  cause  ahewiiy 
and  vpon  payment  of  nich  ezpenae  as  the  Court  shall  modify. 

$  16.  When  a  proof  is  reported,  and  an  interiocntor  prononn- 
ced  thereon,  no  farther  proof  shall  be  allowedi  except  for  very 
weighty  reasons,  and  on  payment  of  such  proTions  expenses  as  the 
Conrt  shall  modify ;  and  in  that  case  the  &cts,  and  the  witnesses 
by  whom  they  are  to  be  prored,  mnst  be  specially  condescended  on. 

$  17.  If  the  oath  of  party  be  crayed  after  decree  has  been  pro- 
nounced, the  party  mnst  either  subscribe,  along  with  his  procura- 
tor, the  paper  in  which  the  request  is  made,  or  sign  a  separate 
writing  to  that  effect,  or  judiciaUy  adhere  to  the  reference  in  pre- 
sence of  the  Court.  (1) 

§  18.  When  proof,  either  by  oath  of  party  m  by  witnesses,  is  con- 
cluded and  reported,  the  Court  shall  adyise  the  cause  as  it  stands, 
unless,  from  the  intricacy  of  the  proof,  or  the  importance  of  the 
cause,  memorials  or  minutes  shall  be  ordered  by  the  Court 

§  19.  Such  memorials  or  minutes  shall  not  contain  any  preyious 
narration  of  the  cause  or  detail  of  the  procedure,  nor  shall  any  quo- 
tation be  giyen  from  the  proof  or  writings  in  process,  '  except  when 
*  absolutely  necessary ;'  but  reference  may  be  made  to  the  proof  by 
the  page  and  the  letters  of  the  alphabet,  which,  for  that  purpose, 
may  be  put  on  the  margin  of  the  proof. 

Chap.  X.  SkrtemenU  of  aoeowUSy€md  rqMfrit  an  remits  iopn^' 

siancUperMm, 

§  1.  The  Court  may  order  both,  or  either  party,  to  giye  in  fuD 
statements  of  accounts,  and  may  thereupon  appoint  objections  and 
ans  wen,  and  afterwards  replies  and  duplies,  if  necessary,  to  be  put 
in. 

$  2.  The  Court  may  remit  to  acecnintanta,  inspectors,  or  other 
persons  of  skill  to  report;  and  sack  reporter,  if  required,  shall  af- 
terwards be  put  on  oath. 


(I)  In  the  Borough  act,  the  prorision  is,  that  the  minute  of  ivferenee  muil 
be  signed  <  bj  the  party*  or  his  procniator  having  authority  so  to  da* 
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§  3.  The  Court  may  allow  objections  to  tlie  report*  andanawer* 
to  be  put  in ;  and  afterwards,  if  necessaryt  replies  and  doplies. 

^  4.  Tbe  expense  of  these  remits  ahaU,  in  the  first  instance,  be 
paid  jointly  by  the  parties'  procuntors,  unless,  in  particular  otsea, 
the  Sheriff  shall  order  otherwise. 

Chap.  xi.  Improbatian  of  writs  and  eMtmiiUms. 

Improbations  against  executions  of  process,  or  against  any  writs 
founded  on  by  either  party,  must  be  made  by  the  party  himself,  or 
by  his  procurator,  specially  authorised  for  that  purpose,  by  a  wxit- 
ten  mandate  ;  and  upon  consignation  of  a  sum  not  exceeding  L.5^ 
nor  less  than  lOs^  to  be  forfeited  to  the  other  party,  in  case  the 
proponer  shall  pass  from,  or  fail  in,  his  impiobation,  besides  beixi§p 
liable  in  damages  and  expenses,  or  other  legal  consequences  of  idl- 
ing in  his  iroprobation. 

Chap.  xii.  OaUi  ofeakMm^. 

If  the  oath  of  calumny  be  insisted  for  when  the  party  is  not  pre* 
sent,  it  shall  not  be  allowed,  unless  on  conaigaatiim  of  a  sum  not 
exceeding  forty  shillings,  nor  less  than  five  shillings,  to  be  forfeited, 
in  the  discretion  of  the  Court,  to  the  other  party,  if  the  oath  shall  be 
paaawd  from,  or  is  negative,  besides  payment  of  trsrelKng  charges, 
and  other  expenses  to  be  allowed  by  the  Court. 

Chap.  XI 11.  Reelaiming  petitions. 


$  1.  Every  rselahning  petition  must  recite  verhoHm  the  inter- 
locutor rechuroed  against,  and  bear  upon  the  margin  the  true  date 
nf  that  iaterioeiilor,  and  must  he  drawn  in  die  terms  specified  as 
to  eMttotiids  er  minatss  in  Chap.  9.  ^  19. 

§  2.  In  all  cases,  except  those  already  provided  for  ia  Chap.  7.  §  9, 
and  Chap.  9.  §  9,  two  consecutive  interlocutors  shall  be  final  as  to 
the  points  decided ;  but  without  prejudice,  in  cases  before  the  She- 
pSj  to  an  appeal  to  the  Sheriff-Depute. 

§  3.  Reclaiming  petitions,  in  ordinary  cases,  nsnst  be  lodgeit 
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wilhin  fourteen  days,  exdustve  of  the  day  on  which  the  interlocu- 
tor is  dated ;  but  in  actions  of  removing  or  aliment,  reclaiming  pe- 
titions must  be  lodged  within  six  free  days :  And  answers  to  re- 
claiming petitions,  if  ordered,  must  be  lodged  within  the  same 
number  of  days,  unless  otherwise  directed  by  the  Court. 

S  4.  Petitions  against  decrees  in  absence  shall  be  received  at  any 
time  before  extract,  but  on  consignation  only  of  the  expenses  pre- 
viously iacuired,  and  on  being  accompanied  with  the  defences. 

§  5.  No  new  production  shall  be  received  with  a  reclaiming  pe- 
tition, or  the  answers  thereto,  except  in  the  case  of  res  noviter  re- 
niens  ad  notiiiam. 

Chap.  xiv.  Appeal  to  the  Sheriff'Dqmte. 

§  1.  Within  six  free  days  from  the  date  of  an  interlocutor,  par- 
ties may  af^teal  to  the  Sheriff- Depute :  But  if  the  decree  may  be 
extracted  within  a  shorter  time  than  six  days,  the  appeal  must  be 
made  within  the  days  of  extract ;  and  the  appeal  must  be  made  by 
a  motion  in  Court,  or  by  a  minute  without  argument,  referring,  by 
date,  to  the  interlocutors  appealed  against ;  and  it  shall  be  compe- 
tent to  the  Sheriff-substitute  to  refuse  to  allow  the  appeal  against 
any  interlocutor  which,  in  his  opinion,  ought  to  be  carried  into  im- 
mediate effect. 

S  2.  No  reclaiming  petition  against  the  judgment  of  the  Sheriff- 
DeputOy  pronounced  on  appeal,  shaU  be  competent. 

Chap.  XV.  Action  of  wakening. 

When  a  process  has  been  allowed  to  lie  over  for  year  and  day, 
a  summons  of  wakening  must  be  raised,  unless  both  procurators 
agree,  by  a  written  consent,  to  the  cause  being  wakened. 

Chap.  xvi.  MulUpkpoindings. 

S  1.  When  a  multiplepoinding  is  raised  in  the  name  of  the 
holder  of  the  fund,  by  one  of  the  claimants,  the  summons  shall 
be  served  on  the  nominal  pursuer,  and  an  execution  of  such 

2  T 
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•enriceretnnied:  And  at  the  fint  caUmg,  die  and  m«iiim1  puNer 
tbaO  gire  in  a  predae  condesGeDdenee  of  the  ftmds  in  hk  famndi; 
or  if  he  decline  to  do  so,  he  must  prod«oe  objectkma  aa  hk  de- 
fences against  th^  siimmonsy*  otherwise  he  riiali  he  held  as  coafaai 
ed ;  or  a  condescendence  may  he  ordered  hy  any  of  die  daim- 
ants. 

§  2.  Mnhiplepoindings,  fordicomingB,  seqaestiatioiiSy  Ike  shall 
he  prepared,  as  nearly  as  possible,  according  to  the  fonsa  praacri- 
bed  for  ordinary  actions.  In  mvhiplepoindingB,  eadi  ebdmy  or  com-' 
pearance,  may  be  followed  with  answers  and  replies. 

Chap;  xvii.  Expenses* 

$  I.  The  expenses  shall  alwajrs  be  taxed  before  extract. 
S  2.  The  decree  for  expenses  may  be  extracted  in  the  name  sf 
the  procorator  who  conducted  the  suit.* 

Chap,  xviii.  Extracting  the  deereSy  andrqxming  ttgamgt  dtcrrn* 

in  absence, 

§  1.  Decrees  may  be  extnusted  after  the  expiry  of  six  fine  days 
from  die  day  when  the  £nal  interlocutor  is  pronounced  on  the  m^ 
rits,  (forty-eight  hours  having  also  expired  after  the  modificatioo 
of  expenses  in  litigated  causes,)  except  where  extract  shall  be  sn- 
perseded,  or  shall  be  allowed  within  a  shorter  time  than  ox  dayi ; 
but  decrees  of  removing  may  be  extracted  within  forty-eight 
hours. 

S  2.  When  a  party  shall  intimate  in  writing  to  the  Clerk  of 
Court  diat  he  means  to  advocate,  and  shall  therewith  lodge  a  bead 
of  caution  for  die  expenses  in  the  Sheriff-Court  and  in  the  Covt  of 
Session,  fifteen  days  in  the  ordinary  case,  and  diirty  dap  in 
causes  from  Orkney  and  Shedand,  shall  be  allowed  to  sfiply  for 
advocation,  before  extract  shall  be  ccMupetent ;  but  if,  on  the  lapse 
of  diese  days,  no  advocation  shall  be  intimated  to  the  Cktk,  ho 
may  give  out  the  extract ;  it  being  competent,  however,  to  intimate 
die  sist  on  a  bill  of  advocation  at  any  time  before  extract. 

S  3.  When  a  decree  has  passed  in  absence,  and  been  extracted, 
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bat  Ins  b«ea  neither  in  wholet  nor  in  pari,  implemented,  it  shall 
be  competent  to  fl|iply  to  the  Court  to  have  the  decree  reoaUed ; 
and  on  consignation  with  the  Clerk  of  the  expenses  incnrred,  the 
Court  shall  have  power  to  stop  execution,  and  repone  the  defender, 
and  revive  the  action,  as  if  decree  had  not  been  pronounced  or  ex- 

$  4w  When  several  defenders  are  called  in  one  summons,  some 
of  whom  only  appear,  and  decree  in  absence  passes  against  the 
olhen,  the  pursuer's  procurator  shall  make  out  ft  copy  of  the  libel, 
so  fiur  as  concerns  the  defenders  who  appear,  nUdr  shall  be  signed 
and  certified  by  the  Clerk  of  Court,  and  given  out  for  stating  de- 
fences, instead  of  the  original  libel. 

Chap.  XIX.  Biils  of  advocation  and  sists. 

J  I.  Any  person  who  has  given  notice  of  his  intention  to  advo- 
cate, and  has  lodged  the  bond  of  caution,  in  terms  of  Chap.  18.  §  2, 
nay  be  allowed  to  see  the  process,  till  it  is  competent  to  extract 
the  decree. 

$  2.  The  liberty  of  advocating  interlocutory  judgments  aDewed 
by  50.  Geo.  III.  c.  1 12.  §  36,  must  be  obtained,  on  application  to 
the  Court,  in  a  petition  without  argument,  and  merely  narrating 
the  interiocntors. 

§  3.  In  all  causes  in  which  the  claim  is  in  amount  above  L.40, 
when  an  interlocutor  has  been  pronounced,  aUowing  a  proof,  (un- 
less a  proof  to  lie  in  reieniisy  or  a  diligence  for  the  recovery  of  pa- 
pers,) it  shall  not  be  competent  to  either  party  to  take  any  proof, 
(except  one  to  lie  t»  retentisy)  till  after  the  expiry  of  fifteen  free 
dftys  in  the  ordinary  case,  and  thirty  days  in  cases  in  Orkney  and 
Shetland,  to  give  time  for  an  advocation,  in  terms  of  the  late  sta- 
tutey  §  40 ;  and  unless  the  passing  of  a  bill  of  advocation  shall  be 
duly  intimated  within  the  said  periods  of  fifteen  and  thirty  days 
reapectively,  the  proof  shall  proceed ;  provided  always  that,  by 
agreement  of  parties,  the  proof  may  be  taken  without  such  delay* 

S.  4.  When  a  bill  of  advocation  is  presented  to  the  Court  of  8es* 
sion,  the  process  shall  be  produced  by  the  procurator  whose  receipt 
stands  for  it|  that  it  may  be  transmitted  by  the  Clerk,  agreeably  to 
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aet  of  sederunt  17th  Januaiy  1797^  and  minnted  as  having  heea 
Bent ;  or  failing  his  producing  the  process,  a  caption  may  he  grant- 
ed for  recovering  it,  and  sach  fine  may  also  he  imposed  as  the  Court 
shall  think  reasonahle. 

§  5.  When  a  hill  of  advocation,  with  a  sist  thereon,  has  heen  ol^ 
tained,  the  same,  or  a  notarial  copy,  must,  in  order  to  stop  proce- 
dure, be  presented  to,  and  marked  by,  the  Cleric,  and  intimated  to 
the  procurator  for  the  advene  party. 

§6,  If  a  remit  on  a  bill  of  suspension  of  a  decree  in  absence  is 
pronounced,  in  terms  of  the  act  of  sederunt  11th  August  1787, 
the  charger*s  procurator  shall  be  allowed  to  see  the  bill,  and  remit 
thereon,  and  shall  return  the  same  to  the  Clerk  within  six  days, 
with  an  account  of  the  expense  of  the  first  process,  decree  and 
charge  thereon,  and  also  the  expenses  incurred  in  the  Bill-Chamber, 
which  expenses  shall  be  taxed  and  modified,  and  the  suspender  or- 
dered to  pay  the  same  within  eight  dayp,  and  no  reclaiming  petition 
shall  be  allowed  against  this  order ;  and  in  case  the  expenses  shall 
not  be  paid  within  eight  days,  the  Court  shall  allow  the  diligence  to 
be  put  to  further  execution,  and  no  petition  shall  be  received  against 
the  judgment  allowing  this  to  be  done,  unless  the  petitioner  shall 
consign  with  the  petition  the  modified  expenses. 

§  7.  The  Inferior  Court  shall,  in  all  cases  of  advocation,  regu- 
late all  matters  relating  to  interim  possession,  baring  due  regard  to 
the  manner  in  which  the  interests  of  the  parties  may  be  affected  in 

the  final  decision  of  the  cause. 

* 

Chap.  xx.  Appeals  to  the  Circuit  Court  rf  Justiciaiy. 

§  1.  Appeals  are  competent  in  civil  causes,  in  terms  of  the  20. 
Geo.  II.  c  43 ;  31.  Geo.  II.  c.  42 ;  and  54.  Geo.  III.  c.  67,  after 
final  judgment  has  been  pronounced  and  the  expenses  disposed  of, 
and  when  the  subject-matter  does  not  exceed  in  value  L.  25. 

§  8.  The  appeal  may  be  taken  in  open  Court,  at  the  pfo- 
nonndng  of  the  judgment,  or  within  ten  days  afier,  by  both  lodg- 
mg  the  appeal  in  the  Cleric's  hands,  and  serring  the  other  party 
or  his  procurator  with  a  copy ;  and  both  the  lodging  and  serviee 
must  take  place  not  only  within  ten  days  after  the  date  of  the  judg- 
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ment,  but  abo  fifteen  days  at  least  before  the  diet  of  the  Circuit 
Court. 

^  3.  At  entering  the  appeal,  the  complainer  must  lodge  in  the 
handa  of  the  Clerk  a  bond,  with  a  sufficient  cautioner,  for  answering 
and  abiding  by  the  judgment  of  the  Circuit  Court,  and  for  paying 
such  costs  as  may  be  awarded ;  and  if  no  bond  has  been  lodged,  the 
Clerk  may  give  out  the  extract. 

Chap.  xxi.   The  Poofs  Rett. 

§  1.  The  procurators  of  Court  shall  annually  nominate  one  or 
more  of  their  number  to  act  as  procurators  for  the  poor  grcttis,  such 
appomtment  being  approred  of  by  the  Court. 

§  2.  Along  with  the  petition  for  the  benefit  of  the  poor's  roU, 
there  must  be  produced  a  certificate,  signed  by  the  minister  of  the 
parish,  or  by  the  heritor  on  whose  lands  the  pauper  resides,  bear- 
ing, that  it  consists  with  their  knowledge  that  the  applicant  is  not 
possessed  of  funds  for  paying  the  expense  of  the  action ;  which 
petition  shall  be  remitted  to  the  procurators  for  the  poor,  who 
shall  intimate  the  same  to  the  opposite  party ;  and  after  hearing 
both  parties,  or  inquiring  into  the  case,  they  shall  report  their 
opinion  specially  to  the  Court,  whether  the  applicant  has  aprodo- 
tnlis  causa  litigandi  ;  on  considering  which  report,  the  Court 
shall  either  refuse  the  petition,  or  remit  to  one  or  more  of  the  pro- 
curators for  the  poor,  who  shall  conduct  the  cause  to  its  final 
issue ;  and  the  pauper  shall  not  be  liable  in  any  of  the  dues  of 
Court,  or  fees  to  the  procurator  or  to  the  officer,  except  actual  out- 
lay,  unless  expenses  shall  be  awarded  to  him  in  the  process. 


PART  II. 

Chap.  i.  Summary  applicaiionsy  howy  and  in  what  cases,  to  be 

(Mowed. 

j  1.  In  all  cases  which  require  extraordinary  dispatch,  and 
where  the  interest  of  the  party  might  suffer  by  abiding  the  ordina- 
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ry  inductor  application  by  summary  petition  may  be  made,  wUdi 
may  be  ordered  to  be  senred,  and  answered  within  snch  tine  as 
the  Conrt  shall  appoint. 

$  2.  The  officer  shall  senre  a  full  copy  of  snch  petition  on  the 
defender. 

$  S.  The  petition  mnst  be  prepared  in  the  terms  required  for 
summonses,  (Chap.  2.  f  1.)  and  the  answers  in  the  terms  requir- 
ed for  defences,  (Chap.  7.  ^  4.  5.). 

§  4.  If  answers  are  not  lodged  within  the  time  appointed,  the 
Clerk  shall  certify  this,  and  the  Court  shall  then  grant  the  desirs 
of  the  petition,  or  pronounce  such  other  judgment  as  shaU  seem 
fit. 

5  5.  When  answers  have  been  lodged,  the  pursuers  shall  be  al- 
lowed to  reply,  within  the  same  time  as  that  allowed  for  aoswer- 
ittg,  ui^ss  a  hter  or  eariier  day  shall  be  appointed  by  the  Court ; 
and  pilrties  and  their  procurators  failing  to  obserre  such  apporat- 
ments,  shall  be  liable  to  the  compulsitors  pftrnded  for  urdinafy 
actions,  and  the  procedure  in  such  cases  shall  net  abide  tibe  ordi^ 
nary  course  of  the  Court-days. 

S  6.  When  an  interdict  has  been  granted,  and  answers  have 
been  lodged  by  the  defender  within  the  tim6  appointed,  but  tiie 
pursuer  has  either  fiuled  to  report  the  warrant  and  execution,  or 
to  reply  within  the  time  allowed,  the  proceilb  may  be  forced  back 
to  be  bid  before  the  Court. 

$  7.  Redibning  petitions  must  be  lodged  within  six  free  days 
from  the  date  of  the  interlocutor,  and  the  Cleric  shall  not  re- 
oeiTO  them  thereafter;  and  answers,  if  ordered,  must  be  lodged 
within  ^  same  number  of  days,  unless  otherwise  ordered  by  the 
Court. 

S  8.  After  the  petition,  answers,  and  replies  have  been  lodged, 
summary  cases  shall  proceed,  and  be  conducted  in  terms  of  the  re- 
gdations  for  ordinary  actions,  Chap.  7.  §  8.  &c.  and  Chap.  8.  and 
subsequent  Chapters. 

S  9.  Decrees  in  summary  cases  may  be  extracted  in  terms  of 
Chap.  18.  §  1.  and  2;  but  warrants  to  roup,  and  other  such  war- 
rants, may  be  extracted  immediately  afker  being  pronoonoed,  un- 
less otherwise  ordered  by  the  Court;  or  unless  due  intimation  has 
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been  giTen  of  the  intentioii  to  advocate ;  it  being  competent,  in  the 
mean  time,  for  the  Court  to  regulate  all  matten  regarding  interim 
poeeesaion,  as  in  Part  I.  Chap.  19.  §  7. 

Chap.  ii.   Warrants  to  sell  sequestrated  estates. 

When  a  petition  for  seqneetration  is  presented,  the  Court  may 
sequestrate  the  crop,  stock,  and  effects,  and  grant  wanrant  to  take 
an  inrentory  thereof,  and  to  serve  the  petition  and  warrant  on  the 
tniaht,  whh  an  order  to  put  in  answen  within  such  time  as  may 
berlhongfat  proper ;  and  if  no  answers  shall  be  put  in  within  the 
time  assigned,  the  Coiut  may  grant  warrant  of  sale ;  which  war- 
nntrmnsa  be  cairied  inta  execution  at  the  sight  of  the  Clerk  of 
Cowrtr  or  other  penoa  authorised  by  the  Court ;  and  where  an 
adtoai  sale  foilowa,  *  the  roup  Ahall  be  reported  within  fourteen  days ; 
and  tkepiinci]^al  roiq>*refl,  or  copies  regularly  certified,  must,  with- 
in-tfie  same- time,  bb  lodged  in  process,  with  an  account  of  the  ex- 
pBoaes  of  the'sequestntioii  and  sales,  and  a  state  of  the  debts  due 
by^  the  defender,  showing  the  difference  between  the  debt  and  the 
proceeds  of  the  effects  sold. 

CuAF.  III.  Arrestments. 

When  wanrant  of  arrestment  is  not  contained  in  die  summons, 
the'  Clerk  may  iMue  a  precept  of  anreatment,  on  production  of  a 
liheQed  aummonB ;  which  precept  shall  set  forth  the  gnmnd  of  the 
applicKtimi';  and  no  blank  precept  of  arrestment  shall  be  granted 
iqNm  any  pretenbe. 

Chap.  iv.  (Chap.  vi.  of  Burgh  Act.)  Members  of  Court 

§  1.  No  person  shall  practise  as  a  Procurator,  unless  he  has 
served  three  years  as  an  apprentice  to  a  Writer  to  the  Signet, 
Sdidtor  before  the  Supreme  Courts,  or  Procurator  before  any 
Sheriff  Court,  or  Burgh  Court,  or  Sheriff  Clerk,  be  21  years  of 
age,  and  be  regularly  admitted  by  the  Court,  without  prejudice  to 
the  legal  rights  of  chartered  bodies,  and  without  prejudice  to  the 
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present  regpilations  of  each  Court  on  this  snhiect  conturaiog  in 
foree  for  three  years  from  this  date. 

§  2.  TheClerkof  Court,  or  his  depute,  shall  not  act  directly  nor 
indirectly  as  a  procurator. 

(Chap.  iv.  of  Burgh  Act.)  JppHeatiam  for  the  ben^  4jf  <jk 

ad  i^  grace* 

In  applications  for  the  benefit  of  the  act  1696,  c  S2,  tlie  credi- 
tor or  his  agent  shall  be  allowed  to  be  present  when  the  debier 
makes  oath  ;  and  where  it  can  conTcniently  be  done,  notice  may 
be  given  of  the  day  and  hour  when  the  defender  is  to  depone ;  and 
the  creditor,  or  his  agen^  if  present,  may  put  all  pertinent  intenog»- 
tories  to  the  debtor  regarding  his  ability  to  aliment  himeeif  in  pri- 
son ;  and  if,  on  advudng  the  oath,  the  benefit  of  the  act  ahaU  be  al- 
lowed, no  reclaiming  petition  shall  be  competent ;  but  within  14 
days  the  creditor  may  lodge  an  articulate  condescendence  of  the 
facts  he  undertakes  to  prove  as  relevant  for  anthorising  the  Cont 
to  recall  the  aliment,  but  which  must,  in  the  mean  time,  be  paid  to 
the  debtor. 

(Chap.  v.  of  Burgh  act.)  Suik  Bills. 

In  applications  for  the  benefit  of  the  Act  of  Sedount,  14tfa 
June  1671,  the  medical  person  reporting  on  the  debtor's  heahfa 
must  attend  to  the  precise  terms  ci  the  act,  which  provides  that 
the  party  is  not  to  go  out  of  prison,  **  except  only  in  the  case  of 
'*  the  party's  sickness  and  extreme  danger  of  life,'"  the  same  beiDg 
attested  on  oath  under  the  hand  of  a  physician,  kc* 
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PART  III. 

(of  sheriff  court  act.) 
Comistorial  causes. 


The  form  of  process  in  consistorial  canses,  before  the  Commis- 
saries  in  the  Commiflsariots,  established  by  4.  Geo.  IV.  c  97,  shall 
be  the  same,  as  nearly  as  may  be,  as  in  ordinary  actions  before  the 
Sheriff  Court. 


PART  III. 


(of  burgh  court  act.) 

Chap.  i.  Dean  af  Guild  Court 

^  1.  Actions  in  the  Dean  of  Guild  Court  may  proceed  in  the 
or^nary  fonn  of  petition,  answers  and  replies ;  and  the  same  rules 
shall  be  observed  in  preparing  these  pleadings  as  in  the  summons, 
dances  and  replies  in  ordinary  actions  before  the  Bailie  Court, 
and  also  in  the  subsequent  stages  of  the  process,  by  completing  the 
record,  and  foreclosing  the  parties  from  making  new  or  different 
averments,  and  also  in  preparing  condescendences  and  answers, 
in  producing  title-deeds  and  plans,  in  conducting  proofs,  and  limit- 
ing, prorogating  and  circumdudng  the  terms,  in  excluding  inter- 
mediate reclaiming  petitions,  and  all  other  written  pleadings,  ex- 
cept  with  tjie  authority  of  the  Court. 

§  2.  In  Dean  of  Guild  processes  also,  particularly  in  processes 
of  lining,  the  action  may  proceed  on  the  original  petition  alone, 
without  further  written  pleadings,  the  parties  or  their  procurators 
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being  heard  viva  voce;  and  the  hcts  may  be  ascertained  by  ju- 
dicial inspection  of  the  premises,  by  remits  to  tradesmen,  who  may 
be  put  on  oath  if  required,  and  by  the  exhibition  of  title-deeds  and 
plans,  which  the  parties  must  produce  with  their  pleadings. 

Chap.  ii.  Maritime  juri$dicHon. 

The  forms  in  maritime  questions,  where  such  are  competent, 
shall  be  the  same  as  in  ordinary  and  summary  actions  in  the  Bailie 
Court. 

Chap.  hi.  Burghs  €f  Barony. 

I.  In  actions  before  the  Courts  of  Burghs  of  Barony,  which  are 
independent  of  the  superior,  the  same  regulations  shall  be  obser« 
ved  as  in  actions  before  the  Town  or  Bailie  Courts,  and  Dean  of 
GuUd  Courts  of  Royal  Bur]g^. 


II.  The  Forms  of  Process  hereby  established  shall  be  obserred  in 
every  action  coming  into  Court  on  or  after  1st  January  1826 ;  and 
in  all  such  actions  such  forms  must  be  enforced  in  the  strictest  man- 
ner. 

III.  In  actions  which  depended  prior  to  1st  January  1826,  this 
Form  of  Process  shall  be  observed,  so  ftu*  as  is  consistent  with  jtistice 
and  the  tonveidence  of  parties. 

t  V.  It  is  recommended,  that  in  interlocutors  pronounced  on  advi* 
sing  a  proof,  the  Court  shall  state  the  several  facts  material  to  the 
cause  which  are  fbund  to  be  proved,  and  express  how  far  the  judg- 
ment proceeds  on  these  ndattera  of  (act  or  on  matter  of  law. 
'  V.  The  Inferior  Judges  may  sugg^  for  the  consideration  of  the 
Lords  of  Council  and  Session,  and  of  the  Xord  Chief  Commission- 
er of  the  Jury  Court,  such  other  regulati6ns  as  ihKy  appear  expe- 
dient ;  such  suggestions  being  transmitted  to  the  Senior  Principal 
Cletk  of  Session.' 
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Aei  of  Sederunt  as  to  edictal  citations^  S^ 

Sth  December  1825. 
The  will  of  all  sommonseB  against  any  defender  who  is,  or  nay 
be,  fiirtli  of  Scotland,  sfaall  be  conceived  in  l^e  following  tenua  i 
<^  Summon,  warn,  and  charge  the  said  A.B.  personally^  or  at  Us 
<<  dweUingwhoase,  if  within  Scotland,  upoa  twenty-^seven  days' Wani* 
^<  tng,  and  if  forth  thei^  by  delivery  of  a  copy  hereof  ad  the  re- 
"  cord  office  of  the  Keeper  of  Records  of  the  Couft  of  Session^  in 
**  terms  of  the  statute  thereanent,  and  that  upon  sfacty  days*  want- 
'^  iag;**  and  the  same  fenn  of  words,  tnuitUii  hitUandiSy  shaQ  he 
adopted  in  aU  other  letters  passing  his  Majesty^s  Signet,  hearing 
a  citation,  charge,  publication,  or  service,  against  persons  fnrth  of 
Scothmd. 

Ad  of  Sederunt  regarding  loosing  of  arre^menis. 

nth  July  1%W. 

%  1.  When  a  bill  shall  be  presented,  narrating  any  particular  ar- 
restment, and  seeking  to  have  the  same  loosed,  it  ehali  specUy  the 
date  of  the  letters  of  arrestment,  of  which  the  effect  is  sought  to  be 
loosed,  and  shall  pray  for  letters  of  speeiai  loosing  of  arrestment; 
and  caution  shall  be  found  by  a  bond,  in  the  terms  now  in  use, 
that  the  sums  of  money,  goods,  gear,  and  effects  arrested  (speci- 
fying the  extent  of  the  caution,  and  that  separately  as  to  each, 
where  more  than  one,)  shall  be  made  furthcoming  to  the  arrester 
as  accords ;  and  the  deliverance  passing  the  bill  shall,  in  like  man- 
ner, specify  the  extent  of  the  caution,  and  that  separately  as  to  each 
where  piore  than  one ;  and  the  will  of  the  letters  of  special  loosing 
of  arrestment  shall  be  framed  in  conformity  with  this  enactment. 

§  2.  Where  it  is  desired  to  have  all  arrestments  used,  or  that 
may  be  used,  by  virtue  of  the  same  letters  of  arrestment,  loosed  up- 
on caution,  the  bill  shall  specify  the  date  of  such  letters,  and  piay  for 
letters  of  general  loosing  of  arrestment ;  and  in  such  case,  caution 
shall  be  (ound  judieaiwn  solvit  and  the  deliverance  passing  the 
bin  shall  state  that  such  caution  has  been  found ;  and  the  will  of 
the  letters  of  general  loosing  of  arrestment  shall  be  framed  in 
conformity  with  this  enactment.  ^ 

§  3.  Along  with  a  bill  for  letters  of  general  loosing  of  arrest- 
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ment,  there  shall  be  exhibited  to  the  Clerit  of  the  Bilk,  a  copy, 
certified  by  the  Eztnctor  of  the  Signet,  of  the  bill  on  which  the 
letters  of  arrestment  issoedy  reciting  the  groonds  of  that  diligence, 
or  other  satisfiictory  evidence,  whereby  the  Clerks  may  know  to 
what  extent  caution  is  required,  in  order  to  judge  of  its  snffioency ; 
and  lliere  shall  also  be  exhibited  a  certificate  of  intimation,  made 
forty-ei^t  hours  before  presenting  the  bill,  either  to  the  arrester 
himself,  or  to  his  known  agent. 

$  4.  When  arrestment  is  used  on  a  depending  action  condud- 
ing  for  random  or  indefinite  sums,  the  party  applying  for  gaural 
loosing  of  such  arrestment  may  offer  to  find  caution  to  such  ex- 
tent as  the  Lord  Ordinary  on  the  Bills  may  judge  sufficient ;  and 
the  Lord  Ordinary  may  thereupon,  after  further  intimation  to  the 
arrester,  if  he  judge  it  necessary,  and  after  allowing  him  an  oppor^ 
tunity  to  be  heard  for  his  interest,  pass  the  bill  on  such  caution 
as  he  shall  judge  reasonable. 

§  5.  Nothing  in  this  act  shdl  affect  or  alter  the  law  or  practice 
in  regard  to  letters  of  loosing  arrestment  on  contignatum^  or  letten 
of  loosing  arrestment  adjufi»diciumemjundandainu 

§  6.  The  reg^ations  concerning  bonds  of  caution  in  the  Bill- 
Chamber,  contained  in  the  Act  tA  Sederunt  14th  June  1799,  §  3» 
are  applicable  to  all  bonds  of  caution  for  loosing  arrestments. 


No.  XIII. 

3.  GEO.  IV.  c.  85.  (26.  JULY  1822.) 

*  An  Act  to  allow  peremptory  Challenges  of  Juron  in  Criminal 
'  Trials  in  Scotland.' 

$  1.  In  all  Criminal  Trials  m  Scotland,  it  shall  be  lawful  for  the 
prosecutor,  and  for  each  pannel  respectively,  when  the  whole  Jury 
of  fifteen  hare  been  chosen,  and  before  they  haTe  been  sworn,  to 
challenge  five  of  the  Jurors  without  assigning  any  reason ;  and 
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Buch  chaUenge  Bhall  diaqualify  the  person  challenged  from  serving 
on  the  Jury ;  and  the  Judge  shall  be  obliged  to  chooae  another 
Jnrory  so  as  to  complete  the  number  of  15,  before  the  party  chal- 
lenging shall  be  obliged  to  make  a  second  challenge ;  and  the 
Juror  choaen  to  supply  the  place  of  the  Juror  challenged  shall  be 
equally  liable  to  be  chaUenged  as  the  Juror  originally  chosen. 

§  2.  The  Court  of  Justiciary  may  direct,  by  Act  of  Adjournal, 
more  than  45  Jurors  to  be  summoned. 

§  3.  Nothing  herein  shall  extend  to  trials  for  treason,  or  mispri- 
sion  of  treason. 

[This  act  repealed  after  January  1826,  by  6.  Geo.  IV.  c.  22. 
§22.] 


No.  XIV. 

6.  oso.  IV.  c.  22.  (20.  may  1825.) 

'  An  Act  to  regulate  the  Qualifications  and  Manner  of  enrolling 
'  Jurors  in  Scotland,  and  of  choosing  Jurors  on  Criminal  Trials 
*  there ;  and  to  unite  Counties  for  the  purpose  of  Trial  in  casea 
<  of  High  Treason  in  Scotland.* 

§  1.  Every  man  between  21  and  60  years  of  age,  seised  in  his 
own  right,  or  in  the  right  of  his  wife,  of  lands  of  the  value  of  L.5 
yearly,  or  worth  in  goods  and  chattels  L.200,  shall  be  qualified  and 
liable  to  serve  on  Juriea  in  Scotland,  before  any  Court,  civil  or  cri- 
minal. 

§  2.  All  Peers,  Judges  of  the  Supreme  Courts,  (including  the 
Judge- Admiral  and  Commissaries  of  Edinburgh) ;  all  Sheriffs  and 
Stewards ;  all  Magistrates  of  Royal  Burghs ;  all  Ministers  of  the 
Established  Church,  and  all  other  Ministers  of  religion  who  shall 
have  taken  the  oaths  and  declarations  required  by  law,  and  whose 
place  of  meeting  shall  be  duly  registered ;  all  parochial  Schoolmaa- 
tan ;  and  all  practising  Advocates,  Writers  to  the  Signet,  Soli- 
citors before  the  Supreme  Courts,  and  Procurators  before  the  In* 
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f<9iioc  CourU,  who  haye  taken  out  their  annual  c^tificatee;  aU 
Cletks,  or  other  Offiaera  of  Conrta  of  Justice ;  all  Gaolers  <ir  KeefK 
ers  of  Houses  of  Correction ;  all  Professors  in  any  UniverBity ;  M 
practismg Physicians  aad  Suiigeona;  all  Officers  of  thei  Navy  «r 
Army  on  full  pay ;  aU  Offioers  of  Customs  or  Excise^  and  all  Mob* 
sengen  at  Arms,  and  oth«:  Officers  of  the  laWj  shall  be  exempted 
from  senring  on  Juries. 

§  S.  The  Sheri£f  of  each  county  shall,  before  lat  Januaiy  1826, 
make  up  a  list,  in  a  book  to  be  called  '  The  Geneni  Juiy  Book,' 
of  all  persons  qualified  to  serve  as  Jurors,  which  shall  be  open  to 
inspection  for  li  fee  of  one  shilling. 

§  4u  From  this  list  shall  be  selected  the  persons  qualified  to  be 
Special  Jurymen  in  terms  of  the  55.  Geo.  III.  c  42 ;  and  the  per- 
sons so  selected  shall  be  entered  in  <  The  Special  Jury  Book ;'  but 
their  names  shall  also  remain  in  The  General  Jury  Book. 

§  5.  The  Sheriff  of  Edinbuigh  shall  divide  the  names  in  both 
these  books  into  three  parts ;  one,  comprehending  the  names  with- 
in the  bounds  of  the  Police  Act  of  Edinburgh ;  another,  the  names 
of  those  within  the  bounds  of  the  Police  Act  of  Leith ;  and  the  third, 
tlie  names  of  those  widun  the  rest  of  the  county  of  Edinburgh  : 
And  the  Sheriff  of  Lanark  shall,  in  like  manaer,  dtvide  the  names 
of  Jurors  into  two  parts ;  one,  containing  the  names  w  Glasgow, 
including  Anderston,  Gorbals  and  the  Calton ;  and  the  other,  the 
names  in  the  rest  of  the  county  of  Lanark. 

§  6.  The  Sheri£k  of  Linlithgow  and  Haddiagton  ahail  trans- 
mit to  the  Sheriff  of  Edinburgh  lists  of  the  Jurors,  both  special 
and  general. 

§  7.  When  the  attendance  of  Jurors  is  required  before  the  CoMts 
of  Justiciary,  or  Exchequer,  or  Admiialty,  or  in  the  Jury  Court  in 
Edinburgh,  notice  shall  be  iasued  by  these  Courts  to  the  Sheriff  of 
Edinbuigh,  specifying  the  number  of  Juron  required ;  wad  ths 
Sheriff  shall  return,  from  the  General  Jury  Book,  in  the  oidar  in 
which  they  therein  stand,  a  list  of  the  number  of  persona  requind ; 
wUcfa  list,  when  returned  to  the  Court  of  Justiciary  <»>  Admiralty, 
where  45  Jurors  are  required,  diall  contain  24  for  the  dty  of  Edin« 
bnigfa,  6  for  Leith,  6  for  the  county  of  Edinburgh,  4  for  Linlid^pow, 
and5for  Haddington;  and  in  all  criminal  trials,  one-third,  or  as  near 
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tbat  proportion  as  may  be,  shall  be  taken  from  the  Special  Jury 
Bookf  and  shall  be  distinguished  in  the  retvm  accordingly. 

§  8.  In  attendance  at  the  Circuits,  where  45  Jurors  are  requir« 
edy  there  shall  be  10  for  Berwickshire,  7  for  Peebles-shire,  8  for 
Sdkirkshire,  20  for  Roxburghshire,  30  for  Dumfries-shire,  15  for 
Kirkcudbrightshire,  10  for  Wigtonshire,  85  for  Ayrshire,  10  for 
Renfiiewshire,  21  for  Glasgow,  Anderston,  Groibals  and  CaltOQ,'^and 
9farthere8t0f  thecountyofLanarky  5  far  Dumbartonshire^  lOfor 
Bnteihire,  35  far  Aigyleshire,  25  for  Stirlingshire,  10  for  Ckiek* 
mannanshire^  10  for  Kinross-shire,  15  for  Perthshire,  15  for  Fifo- 
riuve,  15  for  Forfrnhire,  10  for  KincardineehiBe,  25  far  Aberdeen* 
ahirey  10  for  Banfishire,  6  for  Elginshire,  6  for  Naimshire»  18  for 
Inveniess^hire,  9  for  Ross  and  Cromarty  shires,  3  for  Sutherland* 
ahire,  and  3  for  Caithness-shire :  and  where  more  than  45  Jurors 
shall  be  required,  the  numbers  shall  be  increased  according  to 
these  proportions;  but  the  Court  of  Justiciary  may  alter  these 
proportiiHis  by  Act  of  Adjounial« 

§  9.  In  all  Criminal  Trials  in  any  Inferior  Court,  the  Clerk  shall 
be  famished  with  names  from  the  Jury  Books  of  the  county,  one- 
third  being  qualified  as  Special  Jurors. 

§  10»  In  all  returns  of  Jurors,  the  Sherifif  shall  take  the  names 
in  regular  order,  beginning  at  the  top  of  the.  lists. 

§  11.  New  lists  shall  be  made  up  of  Jurors,  before  the  first  lists 
shall  have  been  completely  gone  through. 

§  12.  Where  a  person  shall  be  entitled  to  have  a  majority  of 
landed  men  fw  Jurors  on  his  trial,  the  Sheriff  shall  return  the 
names  of  landed  men,  in  the  order  in  which  such  names  appear  in 
the  books  aforesaid. 

§  13.  Tlie  lists  returned  by  the  Sherifis,  and  none  other,  shall 
be  used  at  the  trial. 

§  14  Every  instance  of  wilfal  departure  from  the  provisions  of 
thisiact  shall  subject  the  Sheriff  to  a  penalty  of  L,  50^  to  be  reco- 
vered on  complaint  to  the  Court  of  Justiciary ;  one-half  to  his  Ma- 
jeetyi  and  the  other  half  to  the  party  suing  for  the  same ;  but  no 
iiT^;nlarity  in  making  the  listSi  or  transmitting  the  same,  or  in  the 
warrant  of  citation,  or  in  summoning  Jurors,  or  in  returning  any 
execution  of  citation,  shall  constitute  an  objection  to  the  Jurors, 
whose  names  shall  be  served  on  any  person  accused  of  any  crime. 
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§  15.  The  Court  of  Justiciary,  or  any  one  of  the  Jadgee  of  tfaas 
Court,  may  diiect  more  than  45  Jurors  to  be  aummoned ;  and  the 
warrant  for  summoning  the  Jurors  shall  require  the  signature  of 
only  one  Judge,  and  it  shall  not  be  neceeaary  to  annex  a  copy  of 
the  signature  of  such  Judge  to  the  list  of  assize  senred  on  the 
accused. 

$  16.  The  person  on  trial  before  any  Criminal  Court,  and  the 
prosecutor,  may  each  challenge  five  Jurors,  without  asaigBiBg  any 
reason ;  and  this  challenge  must  be  made,  when  the  name  of  each 
Juror  is  drawn,. and  shall  not  afterwards  be  allowed ;  but  only  two 
of  the  Special  Jurors  shall  be  challenged  by  each  person  accused, 
or  by  the  prosecutor ;  but  Jurors  may  be  objected  to,  aa  hereto- 
fiffe,  for  cause  shewn  ;  but  if  the  objection  is  founded  on  the  want 
of  qualification,  it  shall  be  prored  only  by  the  oath  of  the  Juror ;  and 
no  objection  can  be  taken  to  any  Juror  after  he  has  been  sworn. 

§  17.  The  Jurors  to  be  returned  in  each  criminal  trial  shall 
be  45,  and  the  Jurors  for  the  trial  shall  be  chosen  in  open  covt 
by  ballot ;  for  which  purpose,  the  Clerk  shall  cause  the  name 
and  designation  of  each  Juror  to  be  written  on  a  separate  piece 
of  paper  or  parchment,  all  of  the  same  sixe,  and  all  to  be  rolled 
up,  and  the  names  of  the  Special  Jurora  to  be  put  mto  one 
box  or  glass,  and  the  remainder  into  another,  and  both  beii^ 
mixed  the  Clerk  shall  draw  ojat  the  said  pieces  of  paper  or 
parchment,  one  by  one,  in  the  proportion  of  one  from  the  box 
or  glass  containing  the  Special  Jurors,  and  two  from  the  other 
box  or  glass;  and  the  persons  dnwn  out  and  np|waiing,  and 
not  objected  to,  shall  be  the  Jury  to  try  the  cause,  and  their 
names  shall  be  minuted  by  the  Cleric ;  and  if  the  accused  be  a 
landed  man,  a  majority  of  the  Jury  shall  be  taken  from  the  list 
of  landed  men  returned  by  the  Sheriff,  and  the  ranainder  from 
the  list  of  Jurors  not  speciaL 

$  18.  Jurors  chosen  for  any  particular  trial  may,  ^en  that  trial 
is  disposed  of,  senre  on  the  trials  of  other  persons  accused ;  prorided 
such  persons,  and  the  prosecutor,  consent  thereto,  and  provided 
the  names  of  such  Jurors  are  contained  in  the  list  served  on  the 
accused,  and  that  such  Jurors  are  duly  sworn  to  sare  on  each 
snccassiTe  trial 
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J  19.  The  Court  afasH  bave  tbv  j^owcr  to  «xciue  any  one  er 
more  Jwon  fnim  servingi  the  grounds,  ef  radi  ezcAw  being  et»* 
ted  in  open  Court. 

§  80.  AU  TordictB  in  the  High  Covt  of  Jnsticiarjr,  or  Circut 
Court,  in  the  Court  of  Admiralty,  and  m  any  Inferior  Courts 
whether  the  Jury  be  unanimoua  or  not,  and  whether  upon  a  oon- 
iultation  in  tBe  Jury-box,  or  after  baying  retired,  ahall  be  redunwd 
by  the  mouth  of  the  Chancellor,  unless  where  the  Court  AaM 
direct  written  yerdicts ;  and  the  same  rules  shall  apply  as  to  the 
receiving  of  such  verdicts,  as  are  observed  in  the  case  of  unani- 
mous verdicts  in  the  Court  of  Justiciary ;  provided  that  where  the 
Jury  are  not  unanimous,  the  ChaneeUor  shall  announce  the  same, 
so  that  an  entry  thereof  may  be  made  in  the  record ;  and  pro* 
vided  also  that  none  of  the  Jurors  shall  be  allowed  to  separate,  or 
hold  a  commUliication  ivith  other  persons,  till  their  verdict  shall 
have  been  returned,  in  their  presence,  by  their  Chancellor. 

$  21.  In  all  cases  of  high  treason  and  misprision  of  laieason  in 
Scoteid,  the  countlsB  of  EdhAurgh^  HaddmgtM  and  Linlith- 
gam  shall  be  held  one  cowkty,  under  the  deseriplion  of  %hB  boun- 
ty of  EdinJ^tgh^  whereof  tb^  Sheriff-Depute  of  Edinburgh  shall 
behoklto.be  Sheriff: — Boatlmghy  Bertokky  SMn^  and  Pee' 
blesy  one  county,  to  be  called  Roaoburghy  whereof  the  Sheriff-De- 
pute of  Roxburgh  to  be  Sheriff: — Dumfries  and  Kirkcudbrighi 
one  e<tanty,  to  be  called  Dumfiriesj  whereof  the  Sheriff-Depute 
of  Dumfries,  Sheriff: — Ayr  and  Wigton  one  county,  to  be  catt- 
ed Agr^  whereof  the  Sheriff-Depute  of  Ayr,  Sheriff : — Arggk  and 
JBtUe  one  covnty,  to  !>e  called  Arggk,  whereof  the  Sheriff-De- 
pute of  Aigyle^  ShtnSi-^Lanefrky^Ihnnbarian  ami  Ber^rew  one 
county,  called  Lanark^  whereof  the  Sheriff-Depute  of  Lanark^ 
Sheriff  i-^SUrHngy  Claekmannan  and  Kinron  €n»  eomity,  called 
StirUmg,  whereof  the  Sheriff-Depute  of  Stiriing,  Sheriff -.-^Pcf^^ 
Farfiait  ai^d  Fifo^  one  county,  odled  Perihy  whereof  the  Sberiff- 
Depufee  of  Perth,  Sheriff  >^Ahefdmnj  Banff  and  Kineardme  one 
county,  called  Aberdeen,  whereof  this  She^-Depute  of  AbeideeD, 
Sheriff: — Inoemete,  Rm9and  Crcmang^  Elgin  and  Nairn,  Su- 
therlandand  CaMnen^  and  Orknegand  Zedand  one  oo«nty,crili^ 
ed  Inverness,  whereof  the  Sheriff-Depute  of  Inverness,  Sheriff: 
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-^-and  any  CommisBioii  of  Oyer  and  Tenniner  may  ait  in  any  town 
or  place  of  these  coontiea ;  and  each  of  the  said  Sherift  ahall  hare 
the  same  power  to  iasne  all  necessary  warrants  within  the  said  oovd- 
tiesy  as  within  the  county  to  which  his  jurisdiction  as  Sheiifi^  in 
other  respects,  extends. 

$  22.  The  act  of  the  3.  Geo.  IV.  c  85^  shall  be  held  as  repeal- 
ed from  and  after  1st  January  1826,  when  this  act  shall  take  ef- 
fect. 


No.  XV. 

7.  GEO.  IV.  C.  8.  (22.  MARCH  1826.) 

*  An  Act  to  amend  so  much  of  an  act  passed  in  the  last  Set- 

*  sion  of  Parliament,  for  regulating  the  qualifications,  and  the 

<  manner  of  enrolling  Jurors  in  Scotland,  and  of  choosing  Juron 

*  in  criminal  trials  there,  and  to  unite  counties  for  the  purposes 

<  of  trial  in  cases  of  high  treason  in  Scotland,  as  relates  to  the 

*  qualifications  of  Special  Jurors.' 

§  1.  Every  person  residing  in  any  county  who  shall  he  infeft  in 
and  possessed  of  lands  and  heritages,  in  any  part  of  Scotland, 
yielding  L.100  of  real  rent,  or  of  personal  property  to  the  amooat 
of  L.1000,  shall  he  qualified  to  serre  as  a  I^Mcial  Juror,  indnaife 
of,  and  in  addition  to,  those  qualified  to  serve  as  such  by  the  55. 
Geo.  III.  c  42.  §  26. 

$  2.  The  names  of  all  Special  Juran  shall  be  entered  in  a  book, 
and  selected  from  the  list  of  persons  in  the  General  Jury  Book. 

$  S.  The  names  of  Spedal  Jurors  entered  in  the  said  book  sball 
nevAr  exceed  one-third  of  the  total  number  of  conunon  Juron  en- 
tered in  the  General  Jury  Book. 

S  4.  Peraons  who  die  or  become  disqualified  to  act  as  Jurors 
shall  be  passed  over  (>y  the  Sheriff  in  making  his  return  of  Juron. 
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§  5.  This  act  shall  be  construed,  and  receive  effect,  as  if  it  had 
made  part  of  the  6.  Geo.  IV.  c  22. 


No.  XVI. 


S.  GEO.  IV.  c  91.  (29.  JULY  1822.) 

*  An  Act  for  regulating  the  mode  of  accounting  for  the  Common 
'  Good  and  Revenues  of  the  Royal  Burghs  of  Scotland.'   ' 

^  1.  A  particular  account  of  the  common  good  and  revenues 
of  every  royal  burgh  of  Scotland,  made  up  to  the  day  preceding 
the  general  annual  election  of  Magistrates  in  each  burgh,  shall  be 
annually  stated  and  deposited  in  the  manner  hereby  directed; 
which  account  shall  exhibit  a  complete  state  of  the  common  good 
of  the  burgh,  classed  under  different  heads,  specifying  the  amount 
of  the  debts  owing  by  the  burgh,  and  the  property  thereof;  and 
the  amount  of  each  branch  of  revenue,  distinguishing  what  has 
been  received,  and  what  is  in  arrear ;  also  the  amount  of  all  sums 
reoeivedr  or  loans  contracted  for,  annuities  contracted  for,  and 
sums  received  in  consideration  thereof,  or  on  sale  or  alienation  of 
property,  distinguishing  the  same  from  the  ordinary  revenue  ;  and 
idso  shewing,  every  sum  paid,  and  every  sum  remaining  unpaid, 
faff  or  by  reason  of  any  expense  incurred  during  the  year ;  distin* 
gushing  the  fixed  or  ordinary,  from  the  casual  or  incidental,  ex- 
penditure ;  and  also  shewing  all  cautionary  obligations,  positive  or 
conditional,  incurred  by,  or  on  account  of,  such  burgh,  distinguish- 
ing such  as  shall  have  been  incurred  during  the  year ;  and  every  such 
account  shall  be  certified  by  the  Provost,  or  acting  Chief  Magis- 
trate. 

j  2.  If  such  account  shall  not  be  made  out  and  deposited  as  requi- 
red by  this  act,  the  Provost,  Bailies  and  Members  of  the  Town- 
Council  shall  be  liable  to  a  penalty  not  exceeding  £.50  each,  to  be 
recovered,  with  costs  of  suit,  upon  information  in  the  Court  of  £]&- 
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chequer^  at  the'  miit  of  any  three  or  more  bwgeaaea ;  ene-faelf  of 
which  shall  go  to  the  common  good  of  the  biiiigh»  and  tlie  odier 
half  to  the  burgesses  suing  for  the  same ;  or  to  such  puipoaey  in 
whole  or  in  part,  as  the  Court  shall  think  fit  to  direct. 

§  3.  Every  such  annual  account  shall  be  deposited  in  the  office 
of  the  Town-Clerk  within  three  monliis  after  the  annual  election 
of  the  Magistrates  ;  and  shall  remain  there  for  thirty  days,  for  the 
inspection  of  the  burgesses,  who  may  state  objections  thereto  in 
writing,  either  during  that  time,  or  within  two  months  after  the  ex* 
piration  of  the  said  thirty  days ;  and  be  entitled  to  caU,  in  writing, 
for  the  production  of  any  particular  irouchera;  and  if  the  party  ma- 
king the  objections  shaB  not  be  satisfted  witk  the  expkniitifltna  given, 
any  three  or  more  buigesses,  within  three  months  after  the  expira- 
tion of  the  said  thurty  days,  may  make  tUcrcompkittty  in  wtitiDg, 
to  the  Barona  of  £xcheq[aer,  who  shall  determine  the  same  in  a  amn- 
mary  manner ;  provided  that  no  objection  riiall  be  stated  to  the 
Barons,  which  had  not  previously^^been  made  in  writing,  within 
the  time  above  mentioned,  to  the  accounts,  unle«  a  sufficient  oanse 
shaH  be  shown  why  such  objection  was  not  then  stated. 

§  4.  When  the  Magistrates  and  Memben  of  the  Council,  or  any 
number  of  them,  are  the  sole  Trustees  for  any  charity,  fonadaiion 
or  mortification,  then  an  account  shall  be  ananally  stated  and  oci^ 
tified  rektive  thereto,  distinct  from  the  annual  aooonnt  of  the  con* 
mon  good  of  the  burgh ;  also  under  a  penalty  of  £J^eadi,  in  cade 
of  neglect  to  state  and  depoflit  such  account. 

$  5.  All  feus,  alienations  and  tacks  for  more  than  one  year  ef 
any  heritable  pn^erty,  part  of  the  common  good  of  audi  burgh, 
and  tacks  of  die  common  good,  must  proceed  by  public  roup  er 
auctkm,  of  which  public  notice  must  be  given,  by  advertiasnent, 
twenty  days  before  the  day  of  roup,  in  some  newq>aper  printed 
in  such  burgh ;  and  if  no  newspaper  i»  there  printed,  then  in  some 
newspaper  printed  in  the  county,  or  in  the  next  adjoining  eamrty 
or  counties,  and  also  by  written  or  printed  notices,  affixed  on  three 
conspicuous  places  in  Ae  said  burgh,  of  wUch  the  door  of  the  prin- 
cipal church  shall  be  one,  at  least  twenty  days  preceding  the  day  of 
such  roup. 

$  6k  No  such  notice  of  feus  or  alienations  shaH  be  given  till  an 
act  of  Council  shall  be  made,  specifying  the  particulars  thereof;  and 
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tmch  ooliie  of  sale  miul  be  given  in  e  newipi^r  during  an  Ex- 
eheqoer  term,  and  at  leart  twelve  days  before  the  end  of  such  term, 
thet  the  Exchequer  may  grant  an  injonction,  upon  the  application 
ef  anj  three  bnigeoaco,  againat  each  fen  or  alienatiim,  if  it  ahall  ap- 
pear proper  so  to  do. 

S  7.  In  fntore,  every  collector  employed  in  levying  cess,  stent, 
or  any  local  tax  or  imposition  leviable  within  a  royal  borgh,  shall 
eeparately  and  distinctly  specify  in  his  receipt,  for  what  purpose, 
by  what  authority,  and  at  what  rate,  or  according  to  what  rule,  such 
sum  or  imposition  is  demanded  from  the  buigesses  and  inhabitants, 
under  a  penalty  not  exceeding  £.10  for  each  dOfence  ;*one-half  to  be 
paid  to  the  informer,  and  the  other  half  to  go  to  the  common  good 
of  the  burgh ;  to  be  recorered,  with  costs  of  suit,  in  the  same  way 
and  manner  as  any  penalty  against  any  Provost,  Magistrates,  or 
members  of  Council  may  be  recovered  by  this  act, 

$  8.  If  any  feu,  alienation,  or  tack,  shall  be  granted  otherwise 
than  by  public  roup,  or  without  such  notice  as  aforesaid,  then  the 
Fkoroet,  Magistrates,  and  m&aiten  of  the  Town-Council  shall  seve- 
rally forfeit  a  sum  not  exceeding  £.50  each,  to  be  recovered  as  the 
ether  penalties  above  mentioned ;  and  all  such  feus,  alienations, 
leaaea,  or  tacks,  made  otherwise  than^by  public  roup,  as  before  de- 
raoted,  shall  be  altogether  void  and  null. 

§  9.  Where  a  complaint  is  allowed  to  be  made  under  this  act, 
the  Court  of  Exchequer  may  find  and  adjudge  the  party  complain- 
ing, or  complained  of,  liable  in  costs. 

§  10.  It  shall  not  be  lawful  for  the  Ma^puitrates,  or  the  Town- 
Council  of  any  burgh,  to  contract  any  debt,  grant  any  obligation, 
make  any  agreement,  or  enter  into  any  engagement,  which  shall  have 
the  e£bot  of  binding  them  and  their  successors  in  office,  unless  an 
aet  of  Council  shall  be  jweviously  made  in  that  behalf;  and  every 
auefa  eontmct,  agreement,  obligation  or  engagement,  shall  be  void 
and  nuU,  as  against  the  common  good  of  the  burgh,  or  the  succeed- 
ing Magistrates  and  Council,  without  prejudice  of  the  personal 
liahility  and  responsibility  of  the  persons  by  whom  the  same  may 
have  been  made  and  entered  into. 

$  11.  Any  penalties  and  expenses  in  which  Magistrates  and 
members  of  Town-Councils  may  be  personally  subjected,  by  virtue 
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of  this  act,  shall  in  no  case  be  paid  from  the  Gonuaon  good  or  re- 
▼enue  of  the  burgh ;  provided  always  that  the  parties  making  aay 
complaint,  or  bringing  any  information,  shaD,  within  eig^t  day% 
enter  into  a  recognisance  to  pay  costs  of  suit,  in  case  the  same  aUl 
be  awarded. 


No.  XVII. 

4.  GEO.  IV.  c.  98.  (19.  JULY  1823.) 

'  An  Act  for  the  better  granting  of  Confirmations  in  Soedand/ 

'  §  1.  From  and  after  the  passing  of  this  act,  in  all  casesof  intes- 
'  tate  succession,  where  any  person  or  persons,  who,  at  the  deaidi 

*  of  the  intestate,  being  next  of  kin,  shaU  die  before  confirmation 

*  be  expede,  the  right  of  such  next  of  kin  shall  transmit  to  his  or 
'  her  representatives,  so  that  confirmation  may,  and  shaD,  be  grant* 
'  ed  to  such  representative,  in  the  same  manner  as  confirmstkNiB 
'  might  have  been  granted  to  such  next  of  kin  immediately  upon 

*  the  death  of  such  intestate.* 

§  2.  After  1.  Jan.  1824,  caution  shall  notlie  required  to  be  found 
by  executors-nominate  ;  and  in  all  other  cases  the  Court  shall  &t 
the  amount  of  the  sum  for  which  caution  shall  be  found  by  the  per- 
son to  whom  confirmation  shall  be  granted. 

§  3.  After  the  said  I.Jan.  1824,  persons  requiring  confirmalaon 
shall  confirm  the  whole  moveable  estate  of  the  deceased  known  at 
the  time,  to  which  such  person  shall  make  oadt ;  and  it  shall  be 
lawful  to  eik  to  such  confirmation  any  part  of  such  estate  as  may 
afterwards  be  discovered  ;  but  nothing  herm  contained  shall  affisd 
or  alter  the  provision  made  as  to  special  assignations  by  the  act 
1 690,  entitled,  '  Act  anent  the  Ctrnfirwaiion  of  TeaiamefUt. 

§  4.  In  the  case  of  confirmation  by  executors-creditors,  such 
ronfirmation  mav  be  limited  to  the  amount  of  the  debt  and  sum 
ronfirmed,  to  which  such  creditor  shall  make  oath  ;  provided  that 
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« 

aotioe  of  every  applicatimi  for  confimuUion  by  any  executor-credi- 
tor shall  be  made  in  the  Edinbuigh  Gasette,  at  least  once,  imme- 
^tely  after  sneh  application  shall  be  made;  in  evidence  whereof* 
a  copy  of  the  Gasette  must  be  produced  in  Court  before  any  such 
confirmation  shall  be  farther  proceeded  in. 


No.  XVIII. 

6.  QUO.  IV.  c.  62.  (22.  june  1825.) 

*  An  Act  to  amend  an  Act  of  the  Scottish  Parliament,  relative  to 

*  die  Aliment  of  Poor  Prisoners.' 

§  1.  From  and  after  one  month  after  the  passing  of  this  act,  it 
shall  not  be  lawftd  for  any  Jailor,  or  Keeper  of  a  prison,  to  which  a 
prisoner  shall  be  brought  to  be  confined  for  a  civil  debt,  to  receive 
such  prisoner,  or  confine  him  in  prison,  unless  the  sum  of  ten  shil- 
lings Sterling  be  deposited  in  his  hands  by  the  creditor  incarcera- 
lor,  as  a  means  of,  and,  security  for,  the  aliment  of  such  prisoner. 

^  2.  If  idiment  shall  be  awarded  to  the  prisoner  under  the  Act 
ci  Grace,  the  Jaiknr  shall  pay  the  aliment  awarded  out  of  the  said 
tenshittmgs,  till  the  said  sum  be  exhausted. 

$  S.  If  it  shall  be  found  that  such  prisoner  is  not  entitled  to  de- 
mand aliment,  the  whole  of  the  said  ten  shillings  shall  be  returned 
to  the  creditor. 

§  4.  liVhere  the  prisoner  shall  not  apply  for  aliment  within  thirty 
days  after  imprisonment,  the  whole  of  the  said  sum  of  ten  shiUings 
shall,  in  like  manner,  be  returned  to  the  creditor. 

§  5.  Where  aliment  shall  be  awarded  to  a  prisoner,  but  the  whole 
of  the  said  sum  often  shillings  shall  not  be  exhaustjed  in  paying  it, 
so  much  of  it  as  remains  unexhausted  sliall  be  returned  to  the  cre- 
ditor. 

§  6.  Where  the  creditor  shall  consent  to  the  liberation  of  the 
prisoner^  without  payment  of  any  part  of  the  debt  for  which  he  was 
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incafceratody  befixnmdi  prwoaer  JuJl hwre  Imd  wfmaMntijm  to 
apply  for  the  benefit  of  the  act  of  f^nce^  fi«di  part  of  tlie  aaid  ten 
ebillioge  shall  be  deducted  ae  will  oorseepoiid  to  the  loweat  mte  of 
aiianent  luiiaUy  modified  by  the  Magiatcatee  of  the  biui^»  ^ad  the 
remainder  shall  be  returned  to  the  oeditoc. 

§  7.  Every  prisoner  who  claims  the  benefit  of  the  act  of  grace, 
musty  if  desired,  execute  a  disposition  omnium  bonontmf  in  &Your 
of  the  creditor  at  whose  instance  he  is  incarcerated^  for  the  behoof 
of  all  his  creditorsy  the  expense  of  such  disposition  being  defrmyed 
by  the  creditor  demanding  the  same ;  and  any  prisoner  reusing  to 
grant  such  disposition,  after  being  required  in  writing  so  to  do,  shall 
not  be  entitled  to  aliment  during  the  time  he  shall  persist  in  such 
refusal. 


No.  XIX. 

6.  GEO.  IV.  c.  91.  (5.  JULY  1885.) 

*  An  Act  to  repeal  so  much  of  an  Aet  passed  hi  the  6th  yaar  of 

*  his  late  Majesty  King  George  the  First,  aa  rehrtaa  to  die  le- 
'  straining  several  extravagant  and  unwammtahle  Pnuctioes  in 
'  the  said  Act  mentioned ;  and  for  eonfemag  additional  Powcra 
'  on  his  Majesty,  with  respect  to  die  gnnting  of  Charten  of 

*  Incorporation  to  Trading  and  other  Companies.' 

j  1.  So  much  of  the  act  6.  Geo.  I.  c.  18,  as  pn^iihitB  the  nising 
of  transferable  shares  in  Joint  Stodc  Companies,  is  repealed,  with- 
out prejudice  to  depending  suits. 

^  2.  In  any  charter  hereafter  to  be  granted  by  hia  Migesty  for 
the  incorporation  of  any  company,  it  shall  be  lawftil  to  dedareaAd 
provide,  that  the  members  of  such  corporation  shall  be  individually 
liable  in  their  persons  and  property  for  the  debts,  contracts  and 
engagements  of  such  corporation,  to  such  extent,  and  subject  to  such 
regulations  and  restrictions,  as  hia  Majesty  niay  deem  fit  and  pro- 
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per,  aad  «|  dail  he  dodnrad  ind  Mmited  by  such  charter ;  and  the 
members  of  aoch  corporation  ahall  be  ao  liable  accordingly. 


No.  XX. 

7.  GEO.  IV.  c.  67.  (2a  MAY  1826.) 

*  An  Act  to  regulate  tiie  Mode  in  wbkh  cortain  Societies  or  Co* 
*  partnenbips  for  Banking  in  Scotland  may  sne  and  be  sued.* 

§  1.  Every  Joint  Stock  Society  or  Copartnership  akeady  esta- 
bliahed,  or  that  may  hereafter  be  eetabliahed  in  Scotland  for  the 
porpoees  of  Banking,  may  sne,  and  be  sued»  in  die  name  of  the 
manager,  cashier,  or  other  principal  officer  of  such  society  or  part- 
nership, provided  they  shall  ofaaerre  the  regofaitiona  hpreby  prescri- 
bed. 

S  2.  Between  the  25th  May  and  26th  July  in  every  year,  the  said 
society  shall  cause  a  retnni  to  be  made  out  of  the  name  and  firm  of 
such  society,  and  of  the  names  and  places  of  abode  of  all  the  mem- 
beiB,  and  the  name  and  place  of  abode  of  the  manager,  cashier,  or 
other  principal  officer,  m  ^riiose  name  the  society  shall  sue  and 
be  sued ;  and  the  name  of  every  town  and  place  where  the  bills 
ahd  notes  of  such  society  shall  be  isaued  by  them,  or  their  agents  ; 
which  return  shall  be  detivered  to  the  Head  Collector  of  Stamp  Da- 
tiea  at  the  Stamp  Office  in  Edinbmgh,  who  shall  cause  the  same  to 
be  filed,  and  an  entry  made  thereof  in  a  book,  which  any  person  may 
have  liberty  to  seaveh  and  inspect,  on  payment  of  one  shilling. 

i  9.  Such  retmm  shall  be  verified  on  oath  taken  before  a  Justice 
of  the  Peaoe,  by  the  said  officer  of  the  Bank« 

$  4k  Acopyof  su<h  return,  certified  under  the  hand  of  the  said 
Collector,  or  of  the  Comptniller  of  the  Stamp  Duties,  shall  be  re- 
ceived in  evidence,  in  all  cases,  as  proof  of  the  appointment  and 
authority  of 'the  officer  named  in  such  return. 

§  5.  A  copy  of  the  said  return  must  be  delivered  by  the  said 
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Collector  or  Comptroller,  certified  as  afureaaid,  to  any  penon  de- 
siring the  flame)  on  payment  of  ten  shillinga. 

S  6.  The  manager,  or  other  officer  of  anch  society  sball,  from 
time  to  time,  make  out  on  oath,  and  delirer  to  the  said  Collector, 
a  return  of  the  name  of  any  person  appmnted  a  new  or  addi- 
tional officer,  in  whose  name  the  society  shall  sue  and  be  sued,  and 
also  of  any  persons  who  have  ceased  to  be  members  of  the  society, 
or  of  any  who  have  become  members ;  and  of  the  names  of  new  or 
additional  towns  and  places  where  the  notes  or  bills  of  the  said  so- 
ciety are  to  be  issued. 

§  7.  All  actions  and  suits,  and  all  petitions  to  found  sequestra- 
tion in  Scotland,  or  commission  of  bankruptcy  in  England,  and  all 
other  proceedings  at  law  or  in  equity,  may  be  commenced  and  in- 
stituted for  such  partnerBhip,  in  the  name  of  the  officer  named  as 
aforesaid  for  the  time  being,  as  the  nominal  punner,  plaintiff  or  pe- 
titioner ;  and  all  actions  or  suits  against  the  society  may  be  raised 
and  prosecuted  against  the  said  officer  for,  and  in  behalf  of,  such  so- 
ciety ;  and  all  indictments,  informations  and  proseentions  for  steal- 
ing or  embezzling  money,  bills,  or  other  property,  belonging  to  sudi 
society,  or  for  any  fraud,  forgery  or  other  crime,  jnay  be  prefened 
and  carried  on  by  such  officer ;  and  the  death,  resignation,  removal 
or  any  act  of  such  officer,  shall  not  abate  or  prejudice  any  such  ac- 
tion, suit,  indictment,  information,  or  other  {»ioceeding;  but  the 
same  may  be  oontuiued  and  carried  on  in  the  name  of  any  other 
manager  or  officw. 

§  8.  No  more  than  one  action  shall  be  brought  against  the  so- 
ciety for  any  one  demand,  in  case  the  merits  have  been  tried ;  and 
the  proceedings  in  any  action  by,  or  against,  the*  said  office,  may 
be  pleaded  in  bar  of  any  other  action. 

§  9.  Every  decree  or  order  in  such  actions  shaU  have  the  like  ef- 
fect as  if  every  member  of  the  society  had  been  a  party  thereto. 

$  10.  Every  judgment  obtained  in  such  actions  shall  have  the 
came  effect  against  the  property  of  the  society,  and  of  each  indiri- 
dual  member  thereof,  as  if  the  judgment  had  been  obtained  against 
the  society ;  and  the  bankruptcy  mr  insolvency  of  the  officer  in 
whose  name  the  suit  has  proceeded  shall  not  affect  the  society. 


NO.  20.  7-  GEO.  IV.  c.  67.  683 

§  11.  The  officer,  in  such  cases,  shall  always  be  indemnified  by 
the  society. 

§  12b  Nothing  herein  contained  shall  affect  any  question  de- 
pending before  any  conrt  of  law  at  the  passing  of  this  act. 

§  13.  No  snch  society  shall  be  obliged  to  take  oat  more  than  four 
licences  for  the  issuing  of  their  notes,  for  any  number  of  towns  or 
places  in  Scotland. 

§  14.  If  any  society  shall  commence  business  in  banking  without 
making  the  return  required  by  this  act,  or  shall  fail  to  make  the 
return  annually,  as  hereby  required,  they  shall  forfeit  L.500 ;  and 
if  any  false  return  shall  be  made,  tliey  shall  forfeit  L.500 ;  and  if 
any  officer  shall  make  a  false  oath  concerning  the  matters  specified 
in  the  said  return,  he  shall  be  sutject  to  the  pains  of  perjury. 

§  15.  All  the  penalties  and  forfeitures  imposed  by  this  act  shall 
be  sued  for,  and  recovered,  in  Exchequer. 

^16.  This  act  may  be  altered,  amended,  or  repealed  by  any  act 
to  be  passed  in  the  present  Session  of  Parliament. 

[Two  schedules  of  the  returns,  or  accounts,  required  by  this  star 
tute  are  annexed  to  it.] 


No.  XXI. 

6.  GEO.  IV.  c.  48.  (22.  JUNE  1825.) 

*  An  Act  to  alter  and  amend  an  Act  passed  in  the  39.  and  40. 
'  Geo.  III.  for  the  recovery  of  Small  Debts  in  Scotland.* 

§  1.  All  causes  brought  under  the  authority  of  the  39.  and  40. 
Geo.  III.  shall  be  brought  to  a  conclusion  according  to  the  rules 
thereby  prescribed. 

§  2.  After  1.  Jan.  1826,  any  two  or  more  Justices  may  hear 
and  determine,  according  to  equity  and  good  conscience,  all  causes 
concerning  the  recovery  of  debts,  or  the  making  effectual  any  de- 
mand, which  shall  not  exceed  the  value  of  L.5  Sterling,  exclusive 
of  expenses. 
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§  S.  All  causes  shall  proceed  upon  oomplaint,  atatiiig  abortljr 
the  origin  of  debt,  or  ground  of  action,  and  condnding  ttgaiaal  llie 
defender ;  which  being  signed  by  the  Justice  of  Peace  Cletky  or 
his  deputy,  shall  be  a  wairant  to  the  officer  for  swnmoning  the  de* 
fender  to  appear  at  the  next  meeting  of  the  Justices,  but  not  soon* 
er  than  the  sixth  day  after  citation,  and  also  for  summoning  wit* 
nesses ;  provided  that  a  copy  of  the  petition  or  complaint,  with  the 
citation  annexed,  and  also  a  copy  of  the  account,  document  of  debt, 
or  state  of  the  demand,  with  the  names  of  the  witnesses,  or  od^r 
mean  of  proof,  shall  be  delivered  to  the  defender  personally,  or  at 
his  dwelling-place ;  in  which  last  case,  if  the  defender  shall  not  ap- 
pear, he  shall  be  cited  a  second  time  to  appear  at  another  meeting 
to  be  held  by  the  Justices,  not  sooner  than  three  days  from  the  date 
of  the  first,  or,  in  deftnlt,  to  be  held  as  confessing  the  debt,  or  jus- 
tice of  the  demand. 

§  4.  The  original  warrant  shall  contain  ^n  authority  for  citing 
witnesses  for  both  parties ;  and  if  the  witnesses  do  not  appear,  they 
shall  be  agaiil  dted  upon  a  new  warrant ;  and  if  they  still  fell  to 
appear,  without  any  reasonable  excuse  being  made,  they  shall  be 
liable  to  a  fine  of  20  s.  Sterling,  or  imprisonment  for  ten  daya. 

§  5.  The  Justices  shall  hear  the  parties  viva  voce^  and  examine 
witnesses  upon  oath,  and  also  the  partiee  by  declaration  or  upon 
oath ;  and  no  practitioner  of  the  law  shall  be  allowed  to  act,  nor 
shall  any  of  the  pleadings,  or  minutes,  or  evidence,  be  taken  down 
in  writing.^ 

§  6.  If  a  defender  who  has  been  personally  cited,  or  who  has 
b^en  cited  a  second  time,  on  defeult  of  non-appearance  at  first,  shall 
not  appear  by  himself,  or  by  one  of  bis  family,  or  send  a  pnqper  ex- 
cuse, he  shall  be  held  as  confessing  the  debt ;  but  the  Justices  may 
adjourn  to  a  future  day»  if  a  suffident  excuse  shall  be  made  for  Us 
Bon^ppearanoey  or  if  any  witness  shall  be  absent,  or  any  other  good 
reason  assigned  for  delay. 

§  7.  The  Justicea  may  allow  a  pursuer  or  defender  to  be  heard 
by  one  of  his  femily ;  or  if  the  punuer  be  not  resident  nearer  than 
twenty  miles  from  the  place  where  the  Court  is  held,  he  may  be 
heard  by  a  person  holding  a  written  mandate  or  authority  from  him, 
such  person  not  being  a  practitioner  of  the  law. 
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§  &  Where  a  ciecree  hm  gone  in  abaence,  the  defender,  upon 
coDBigaaiig  the  bub  deereed  fer,  in  the  Clerk's  hand,  and  intima* 
ting  tbie  to  the  pvrBaer  peraoBaUy»  or  by  two  dtatioDa  athia  dweH* 
ing-plaoe,  may  have  the  matter  reheard  on  the  foUowhig  comt-day ; 
and  where  abeohkor  has  passed  in  abaence)  the  purst^er,  nponeott* 
signing  2s.  6d.  in  the  ClerkV  hands,  and  grring  the  like  notiea  ta 
the  other  party,  may  have  the  cause  called  at  the  next  court-day, 
the  said  earn  of  Sb.  6d.  being  paid  over  to  the  defender  to  defray 
his  previooa  expense. 

§  9.  The  Juatiees  nay  pvnish  the  officer  for  any  ftdkwe  of  duty* 
by  a  ine  not  exceedSng  20n^  or  impriBonnieBt  not  exoeeding  ten 
days. 

§  10.  The  Clerk  shall  keep  a  book,  wherein  he  shall  enter  a 
transcript  of  the  petition  or  complaint,  with  the  date  of  giving  it^  in 
the  several  delrverances  or  orders  ef  the  Justices,  and  the  final  judg- 
ment or  decree ;  which  last  shall  be  s^ned  by  the  Justices,  or  llmr 
preses,  if  more  than  two  are  present ;  and  a  copy  of  the  decree  rflall 
be  annexed  to  the  principal  petition  or  complamt,  containing  a  war*- 
rant  ibr  arresting  or  poMing  the  effeds  of  iho  defender,  or  for 
committing  him  to  prison ;  whieh  copy  or  extract,  signed  by  the 
Clerk,  shaU  be  delWered  to  the  party  in  whose  favour  the  same  is 
granted,  and  shafl  be  a  wurant  for  execntioD,  after  ten  free  chiys 
litmi  the  date  of  the  decree,  if  the  party  against  whom  it  is  given 
was  in  Court,  or  appeared  by  one  of  his  family  admitted  to  attend 
for  him,  or,  if  he  was  not  present,  execution  shall  only  proceed  after 
a  charge  of  ten  free  days  given  by  the  officer,  by  leavhig  a  copy  of 
the  judgment  or  decree,  either  personally,  or  at  his  dwelling^lace. 

§  11.  The  Justices  may  direct  the  sams  found  due  to  be  paid 
by  instalments,  weekly  or  monthly,  according  to  the  circumstances 
of  the  parties  found  liable,  and  under  such  quaUficattons  and  con- 
ditions as  they  shall  thiidc  fit  to  annex. 

§  12.  The  execution  of  poinding  shaU  be  summary,  vis.  by  car- 
rying the  effects  to  the  nearest  market-town^  or  kirk-town,  or  Til- 
lage, within  the  parish,  and,  aflar  getting  iikem  appraiaed,  seNing 
them  Ketween  11  and  12  o'clock  forenoon,  at  the  Cross,  or  most 
public  place,  after  one  hour's  notice  giren  by  a  erier,  retntidng  the 
overplus  (if  any)  to  the  owner,  after  deducting  tvhat  is  alto#ed  by 
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this  act  for  poinding  and  sale  ;  and  if  the  effects  are  not  sold,  de- 
Uvering  them  over  to  the  creditor  to  the  amount  of  his  debt,  and 
the  allowance  for  poinding ;  and  if  the  place  of  sale  is  not  a  market- 
town,  but  only  a  kirk-town  or  Tillage,  the  time  and  place  of  sale 
shall  be  advertised,  two  days  at  least  before  the  day  of  sale,  at  the 
door  of  the  parish-church  upon  Sunday,  after  the  forenoon  ser- 
mon. 

§  13.  In  all  cases  of  execution  by  poinding  or  imprisonment,  the 
officer  shall,  on  or  before  next  court-day,  report  to  the  Clerk  the 
date  and  manner  of  execution,  the  number  of  assistants  employed, 
and  the  sum  recovered ;  and  in  case  of  poinding,  he  shall  state  the  va- 
lue at  which  the  goods  were  appraised,  the  place  and  time  of  sale, 
the  charges  paid  for  conveyance  of  goods,  and  for  wandionse  rent, 
and  the  price  for  which  the  goods  were  sold;  and  in  the  case  of  im- 
prisonmentj  he  shall  state  the  gaol  in  which  the  debtor  was  incar- 
cerated'; which  particulaxs  shall  be  entered  by  the  Clerk  in  a 
book,  and  exhibited  to  the  Justices,  and  shewn  to  any  person  for  a 
fee  of  sixpence. 

§  14.  The  decree  of  the  Justices  shall  not  be  subject  to  advoca- 
tion, nor  to  suspension,  appeal,  or  other  stay  of  execution,  except 
only  in  the  case  of  consignation,  for  the  purpose  of  rehearing,  as 
above  provided ;  nor  shaU  it  be  set  aside,  or  altered,  by  reduction 
in  the  Court  of  Session,  on  any  ground,  except  that  of  malice  and 
oppression  on  the  part  of  the  Justices ;  nor  shall  such  action  of  re^ 
duction  be  competent  after  the  expirationof  one  year  from  the  date 
of  the  decree. 

§  15.  If  any  action  of  reduction  be  brought  within  that  time,  on 
the  ground  of  malice  and  oppression,  the  pursuer,  before  the  action 
is  called,  must  find  caution  for  payment  of  the  expenses. 

^  16.  One  Justice  may  .hold  a  Court  for  calling  the  roll  of  causes,, 
for  pronouncing  decrees  in  absence,  receiving  returns  of  the  execu- 
tion of  citations,  and  granting  warrant  of  citation  tU  noro, 

}  17,  The  following  fees  only  shall  be  allowed : 
J'otit^  Clerkf  for  filling  up  and  issuing  the  com- 

plgiat,         -  -        -         -        -  -        £.0*0    0. 

For  copy  for  service,  -  -  0    0    6 

For  entry  in  the  Procedure  Book,         .   •  -  COG 
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For  a  wantmt  to  cite  de  novo, 

For  entering  the  appearance  of  a  defender, 

For  every  oath  of  party, 

For  every  oath  of  witness, 

For  the  decree  containing  the  warrant  for  execution, 

For  a  rehearing,  ... 

For  inspection  of  the  hook  containing  executions. 

To  the  Cfiery  for  calling  each  complaint, 

To  the  Officer^  for  summoning  the  defender  or  wit- 


£.0 

0 

4 

0 

0 

6 

0 

1 

0 

0 

0 

4 

0 

0 

6 

0 

1 

6 

0 

0 

6 

0 

0 

1 

0 

0 

4 

0 

0 

6 

0 

3 

0 

0 

2 

0 

For  arresting  the  defenders  effects, 

To  him  and  his  assistants  for  poinding, 

To  him  and  his  assistants  for  selling, 

To  him  and  his  assistants  for  execution  against  the 

defender  8  person,  -  -  •  0    3    0 

To  him,  for  every  mile  he  shall  travel  in  the  coun- 
try, -  .  •  .  0    0    4 
And  for  each  assistant,  not  exceeding  two,  where  assis- 
tance ie  necessary,                -            -              -  0    0     3 
But  no  allowance  for  travelling,  where  the  distance  does  not 
amount  to  a  mile. 

$  18.  An  abstract  of  this  table  of  fees  shall  be  printed  on  each 
complaint,  and  on  each  copy  of  complaint  for  service  ;  and  a  copy 
of  the  said  table,  signed  by  two  Justices,  or  by  the  Clerk,  shall 
be  suspended  in  every  court-room,  and  clerjk's  office ;  and  in  very 
small  cases,  or  where  one  petition  and  complaint  is  directed  against 
two  or  more  defenders,  these  fees  shall  be  subject  to  the  modifica- 
tion of  the  Justices. 

§  19.  If  any  clerk  or  officer  shall  exact  any  fee  not  authorised, 
he  shall  be  liable  in  a  penalty,  if  Clerk,  not  exceeding  L.5,  and  if 
Officer,  not  exceeding  20  s.  . 

§  20.  All  fines  awarded  by  the  Justices,  to  be  paid  to  the  poor. 
§  21.  Justices  to  make  snitaUe  division'of  the  counties  into  dis- 
tricts, for  the  purpose  of  this  act,  and  to  meet  in  each  district  up- 
on such  stated  times  as  shall  be  found  most  convenient. 

§  22.  If  the  Justice  of  Peace  Clerk  shall  fiiil  to>  nailw  a  deputy 
for  each  of  the  districts,  the  Justices  may  appoint  one. 
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§  23.  Justices,  at  their  quarter-aetsioitt,  may  make  niles  and 
regulations  for  the  purpose  of  carrying  this  act  move  effiBCtuaHy  in- 
to execution ;  which  rules  shall  subsist  till  repealed,  or  Taried,  by 
the  said  Justices,  or  by  the  Courts  of  Session,  or  Justiciary,  or  Cir- 
cuit courts. 

§  24.  No  member  of  any  Court  of  Justice  shall  be  exempt  fr^m 
the  jurisdiction  of  the  Justices. 

§  25.  This  act  shall  not  extend  to  any  debt  or  detmid,  where 
the  title  to  lands  or  tenements  is  brought  into  question ;  nor  to 
any  claim  arismg  upon  the  vididity  of  any  will,  testameiBti  or 
contract  of  marriage,  though  the  some  shall  not  amount  %&  lu5 : 
nor  to  any  debt  for  any  money  or  thing  won  at  any  hortie^nie^ 
CDck-match,  or  any  kind  of  gamnftg  or  play,  or  any  deftt  or  4eMmxA 
for  any  spiritous  fiquors. 

§  26.  No  officer  selling  effects,  under  this  a^  rinO  }}e  Kaiie  to 
any  penalty,  though  not  licensed  as  an  auctioned. 

§  27.  No  procurator  in  any  inferior  court,  or  partner  of  sucb  pier- 
son,  shall  be  capable  to  confixwe,  or  be,  a  Justice  of  the  Peace  a 
any  county  of  Scotland. 

[Two  sfhedules  of  fees  and  forms  are  annexed  to  this  act.] 


No.  XXII. 

6.  QW&,  IV.  c.  24.  (20.  MAY  1826.) 

<  An  Act  for  the  more  easy  recovery  of  Small  i)ebt»  in  the  Slie* 

'  tiff  Courts  m  Seotiand.* 

§  1.  Any  Sheriff  may  hear  and  determine  all  civil  caasea  tlkat' 
may  coa^Mtently  be  brought  before  hm,  in  a  sominary  way,  pro- 
vided the  debt  or  demand  doeanot  eaueed  L^  Steriing,  b^dea  dx- 


§  2.  The  pomioiB  shall  proceed,  in  sileh  casea^  by  petilioiv  or 
complwit,  alatmg  shortly  the  origia  of  debt  or  grouml  of  action, 
and  concluding  i^faiaat  the  defender ;  haviag  a  watmm  thereto^ 
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subscribed  by  tbe  Sheriff-Clerk,  which  shall  be  a  sufficient  au- 
thority to  the  officer  to  summon  the  defender,  and  also  witnesses 
for  both  parties ;  provided  that  a  copy  of  the  petition,  and  of  the 
account,  document,  or  state  of  the  demand,  and  a  list  of  the  wit- 
nesses and  harers,  and  a  statement  of  any  other  means  of  proof,  shall 
be  served  on  the  defender,  either  personally,  or  1^  at  his  dwelling- 
place  ;  in  which  last  case,  if  the  defender  do  not  appear,  he  shall 
be  again  cited  as  before,  upon  the  words  de  novo  being  subjoin- 
ed to  the  petition,  or  entered  in  the  Procedure-Book,  and  signed  by 
the  Sheriff-Clerk ;  and  if  the  defender  has  been  cited  at  first  to 
a  <]iet  of  Court  not  more  than  12  free  days  from  the  citation,  the 
officer  may  cite  him  a  second  time  to  the  same  diet  of  Court,  on 
the  authority  of  the  first  warrant,  and  without  returning  an  exe* 
cution  of  the  first  citation. 

§  3.  Citations  of  witnesses  or  havers  shall  be  duly  verified  ;  and 
if  they  fail  to  appear,  a  new  warrant  for  compelling  their  appear- 
ance may  be  granted,  which  shall  require  their  attendance,  under  a 
penalty  not  exceeding  408.  without  prejudice  to  letters  of  second 
diHgence,  if  required. 

§  4.  When  parties  shall  appear,  the  Sheriff  shall  hear  them  vwa 
vocBy  and  examine  witnesses  on  oath,  and  also  the  parties  by  de- 
daration  or  upon  oath ;  and  no  practiser  of  the  lawjshall  be  allow- 
ed to  plead  for  them  viva  voce^  without  leave  of  the  Court ;  nor 
shall  any  pleadings  or  evidence  be  entered  on  the  record,  unless 
with  leave  of  the  Court,  in  consequence  of  a  difficulty  in  law,  or  the 
special  circumstances  of  the  case ;  and  if  the  Sheriff  shall  order 
pleadings  or  evidence  to  be  put  in  writing,  the  future  procedure  shall 
go  on  according  to  the  forms  in  use  before  the  passing  of  this  act. 

§  5.  If  a  defender,  cited  personally,  or  after  two  citations  at  his 
dwelUng-place,  shall  fail  to  appear,  decree  shall  be  pronounced  against 
him ;  but  for  any  good  reason  the  Sheriff  may  adjourn  the  cause, 

^  6.  Where  a  decree  has  paired  in  absence  of  the  defender,  he. 
may,  upon  consigning  the  sum  decerned  for  in  the  Clerk's  hands,  bo- 
fore  the  days  of  the  charge  elapse,  obtain  a  warrant  firom  tbe  Clerk 
easting  execution  till  next  Court-day,  and  containing  authority 
for  citing  the  pursuer  and  witnesses ;  which  being  served  on -the 
pursuer  personally,  or  by  two  citations  at  his  dwelling-place^  the 
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cause  shall  be  reheard ;  and  where  abtohitor  has  paased  in  ab- 
sence of  the  pursaer,  he  shall,  within  one  month,  iqM»  conaigniny 
the  expenses  awarded,  obtain  a  wanast,  signed  bj  the  Clerk,  ibr  cit- 
ing the  defender  and  witnesses,  and  for  rehearing  the  canae ;  hot 
the  expenses  shall  be  paid  over  to  the  defoider,  unless  the  contn^ 
ry  be  ordered  by  the  Court. 

$  7.  The  Sheriff-CleriL  shall  keep  a  copy,  containing  entriea  ef 
all  the  procedure  in  the  cause,  which  shall  be  signed  each  Cen^ 
day  by  the  Sheriff;  and  the  decree  of  Court  shall  be  aDnexed  by 
the  Clerk  to  the  complaint,  and  shall  state  the  expenses  found  due, 
and  contain  warrant  of  arrestment,  and  poinding  and  impiissn- 
raent,  and  shall  be  an  authority  for  execution  six  free  days  frsm 
the  date  of  the  decree,  if  the  party  was  personally  preaent  wbmt 
it  was  pronomiced ;  but  only  after  a  charge  of  six  free  days  if  he 
was  not  present. 

§  8.  The  Sheriff  may  direct  the  sums  found  due  to  be  paid  by 
weekly  or  monthly  instalments,  fuid  under  such  oonditiotts  or 
qualifications  as  he  may  annex. 

§  9.  No  decree  of  the  Sheriff  in  such  cases  shall  be  subjeet  to 
adrocation,  suspension  or  appeal,  or  any  other  form  of  renew,  ex- 
cept by  an  action  of  reduction,  on  the  ground  of  corruption,  or  maliee 
and  oppression  on  the  part  of  the  Sheriff,  to  be  brought  within 
a  year  from  the  date  of  the  decree ;  and  in  such  cases,  before  the 
summons  is  called,  caution  must  be  found  for  the  debt  and  whde 
expenses. 

$  10.  The  following  fees,  and  no  other,  shall  be  taken : 
By  the  Clerk. 
Complaint  and  warrant  to  cite, 
Copy  for  service. 

Entering  in  Procedure  Book,        ... 
For  defender  8  appearance,     '   -        -        . 
For  every  oath,        -  -  .        .        - 

Decree  and  warrant  of  execution, 
Warrant  de  noro,  ...  .        - 

Rehearing, 

£y  the  Officer,  including  Assisianis. 
Citati<m  and  execution,  •  -  0    0    6 
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Exectttioa  of  arrestmenty  ... 

Dttfeo  6f  potiidingy 

Side, 

Officer's  traveUing  expenses  /mt  mt/is^ 
AamUMh  each  jmt  mi/!ey 

£f^  the  Crier. 
ForcaUiiig,  -  -  0    0     1 

A  oopy  of  which  tahle  of  fees,  signed  by  the  Clerk,  shall  be  hong 
in  every  Conrt-hoiue  and  in  his  office ;  and  the  said  fees  shall  be 
aabject  to  modification  in  yery  small  caases,  or  where  the  com- 
pUat  is  directed  against  two  or  more  defenders. 

§  11.  No  privilege  connected  with  the  College  of  Justice  shaU 
€3Mmpt  any  person  from  the  jurisdiction  of  the  Sheriff  in  such 


•  §  12.  Where  the  debt  or  demand  shall  not  exceed  L.5y  the 
Shedff,  in  ordinary  cases  brought  before  him,  may  direct  the  ex- 
penaes  to  be  taxed  according  to  the  rates  above  mentioDed. 

§  13.  In  all  cases  under  this  or  any  act  of  Parliament  passed,  or  to 
be  passed,  affecting  Scotland,  where  die  term  Sheriffs  or  Sheriff 
Courty  or  Sheriffdomy  or  County  shall  be  used,  the  same  shall  be 
taken  and  deemed  to  apply  to  any  Stewart,  or  Stewart  Clerk,  or 
Stewartry  in  Scotland. 


No.  XXIII. 

6.  GKO.  IV.  c.  23.  (20.  MAY  1825.) 

*  An  Act  for  the  better  regulations  of  the  Sheriff,  and  Stewart, 

*  and  Burgh  Courts  of  Scotland.' 

$  1.  The  Court  of  Session  shall  revise  the  Act  of  Sederunt, 
16.  March  174d,  as  to  the  fees  of  the  Clerks,  Practitioners  and 
Officers  in  the  Courts  of  Sheriflb  and  Stewarts  in  civil  causes, 
and  shall  regulate  the  same  by  Act  of  Sederunt;  and  the  Court 
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of  Justiciary  shall  revise  the  Act  of  Adjoonial  of  84th  Maveh 
1748,  as  to  the  fees  in  criminal  causes,  and  r^^nlate  the  same^ 
as  also  the  course  of  proceeding  in  criminal  causes  before  these 
Courts,  by  Act  of  Adjournal. 

J  2.  The  Court  of  Session  shall  frame  regulations  for  abridging 
the  forms  of  extract  in  the  Sheriff  and  Stewart  Courts,  and  for 
consignation  in  a  public  bank  or  banking  company  of  the  monias  n- 
ceived  by  the  Sheriff  or  Stewart  Clerk,  or  by  any  other  per- 
son, by  reason  of  any  proceeding  in  such  Sheriff  or  Stewart  Court. 

J  3.  Fire  Sherifis  shall  be  appointed  by  the  Court  of  Seasioa 
to  report  such  regulations  and  tables  of  fees  as  shall  be  thooght 
fit  to  be  established. 

§  4.  After  their  report  shall  be  made,  and  an  opportunity  af- 
forded to  all  peiBons  interested  to  be  heard,  and  to  bis  Mijes- 
ty's  Advocate  in  behalf  of  the  public,  sucb  regulations  and  tables 
of  fees  as  may  be  deemed  proper  shall  be  established  by  Act  of 
Sederunt  of  the  Court  of  Session,  and  by  Act  of  Adjournal  of  the 
Court  of  Justiciary. 

§  5.  Copies  of  these  Acts  of  Sederunt  and  Adjoninal  shall  be 
laid  before  Parliament. 

§  6.  Every  person  appointed  since  1.  August  1814^  or  ta  be 
afterwards  appointed,  Clerk  in^the  Sheriff  or  Stewart  Courts,  shall 
discharge  theuluties  of  his  office  personally. 

§  7.  The  Acts  of  Sederunt  and  Adjournal  shall  apply  equally 
to  the  Burgh  Courts. 

$  8.  A  copy  of  such  Act  of  Sederunt  or  Adjournal  shall  be  trans- 
mitted to  the  Sheriff  or  Stewart  of  every  County  or  Stewartry, 
and  to  the  Magistrates  of  every  Royal  Burgh. 

§  9.  No  person  shall  henceforth  be  appointed  a  Sheriff  or  Stew- 
art Substitute,  who  shall  not  be  an  advocate  of  three  yean'  stand- 
ing, or  a  Clerk  to  the  Signet,  or  Solicitor  before  the  Supreme  Courts, 
or  as  Procurator  before  a  Sheriff  Court  of  three  years*  standing ; 
and  no  Commission  appointing  such  Substitute  shall  be  valid  or 
effectual,  till  there  be  annexed  thereto  a  certificate  by  the  Lord 
President  and  Lord  Justice-Clerk,  bearing  that  such  person  is  du- 
ly c|iiHlified,  and  capable  to  discharge  the  duties  of  the  said  office. 

§  10.  (n  addition  to  the  provisions  of  the  21,  Geo»  II.  c.  19 
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5  10. 11>  no  Sberiff-Sabfltitute  shall  act,  directly  or  indirectly,  as  a 
IVocnrator  before  any  Court  in  the  county  of  which  he  is  Sheriff, 
or  be  in  any  partnership  with  any  person  so  practising. 


No.  XXIV. 

Act  of  Sbdkrunt  of  the  Lords  of  Council  and  Session,  con-" 

cerning  the  Poor  s  Roll. 

16.  June  1819« 

Whsreas,  by  the  45th  act  of  the  second  Parliament  of  James  I. 
ift  the  year  1424,  a  proTiaion  is  made  for  appointing  advocates 
to  assist  indigent  persons,  who  cannot  afford  the  expense  of  pro* 
secuting  their  just  claims  in  Courts  of  Law :  And  whereas  acts 
of  sederunt  concerning  the  Poor's  Roll  were  passed  on  20th  No«> 
▼ember  1686^  9th  June  1710, 16th  June  1742,  10th  August  1784, 
and  1 1th  July  1800 :  And  whereas  the  Poor  s  Roll  has  of  late 
yean  increased  in  number  in  a  proportion  greater  than  the  circum« 
stances  of  the  times  seem  to  warrant ;  whereby  there  is  reason 
to  belieye,  that  many  persons  have  got  upon  the  Poor's  Roll  who 
•re  not  proper  objects  for  it,  and  have  thereby  obtained  a  great 
advantage  over  their  adversaries,  some  of  whom  are  often  in  cir- 
cumstances little  better  than  themselves :  And  whereas  it  is  there- 
fore expedient,  that  provisions  should  be  made  which,  while  they 
secure  the  benefit  of  the  Poor's  Roll  to  those  who  really  deserve 
it,  may,  at  the  same  time,  exclude  those  who  are  not  proper  ob- 
jects. 

Therefore  the  Lords  ordain, 

Imo,  lliat  the  Faculty  of  Advocates,  according  to  their  pre- 
sent practice,  shall  appoint  six  of  their  number  annually  to  be  ad- 
vocates for  the  poor ;  and  that  the  Writers  to  the  Signet,  and  also 
the  agents  or  solicitors,  shall  each  nominate,  in  the  inonth  of  De- 
cember annually,  as  at  present,  four  of  their  number,  respectively, 
to  be  writers  and  agents  for  the  poor ;  and  shall  immediately  after 


694  APPENDIX.  NO.  24- 

such  nomination  give  into  the  senior  derk  of  eaeh  Dinnoo,  s  fist 
of  the  pereonfl  so  i^ipointed ;  which  list  10  to  he  entered  in  die 
books  of  sederunt. 

2doy  That  no  person  shall  be  entitled  to  the  benefit  of  the  Poors 
AoU,  unless  he'  shall  produce  a  certificate  under  the  hands  of  the 
minister  and  two  elders  of  the  parish  where  such  poor  person  re- 
sides, setting  forth  his  or  her  ciicnmstancesy  according  to  a  for- 
mula hereto  annexed. 

Sho,  That  if  the  party's  health  admits  of  it,  he  or  she  shall  ap- 
pear penonally  bdbre  the  minister  and  elders,  to  he  examined  as 
to  the  fJBM^ts  required  by  said  formula ;  and  the  minister  toad  elders 
shall  then  certify  how  Car  the  statement  given  by  the  party  consLsta 
with  their  own  proper  knowledge,  oc^that  of  any  one  of  them»  or 
whether  its  credit  rests  solely  on  the  statement  of  the  i^Ucant, 
in  which  case  they  shall  certify  whether  he  or  she  be  of  good  cha- 
racter aikl  worthy  of  credit. 

4ft^  That  ten  days'  previous  intimatimi  shall  be  given  to  the  ad> 
verse^partyof  the  time  and  j^ace  fixed  for  making  the  saaddedarm- 
tion  or  atatement  before  the  miniater  and  elders ;  of  which  inftirafr- 
tion  evidence  mnsl  be  produced  to  the  minister,  under  the  hand  of 
a  notary-public,  mcaaengcr  at  arms,  sheriff  or  town  ofiioer,  or  other 
officer  of  the  law. 

ht»,  That  said  dedaialion  of  the  party,  and  certificate  of  the  on- 
nister  and  elders,  with  a  certificate  of  intimation  to  the  advene 
party,  ahall  be  the  warrant  for  a  petitioB  to  the  Court  for  the  be- 
nefit of  the  Poor*a  Roll ;  which  petition  need  be  in  writing  only, 
as  at  present  and  shall  be  boxed  only  to  the  Flresident  of  the  IHvi- 
aion ;  and  to  the  copy  so  boxed  shaU  be  appended  a  copy  of  the 
declaration  of  the  party,  and  certifieate  by  the  miaistcr  and  elden. 

That  on  moving  this  petition,  if  the  above  requisites  have  been 
complied  with,  the  Court  shall  pronounce  an  interlocutor,  ordering 
intimatfam  in  the  minute-book,  and  on  the  walls  for  ten  dbys;  after 
the  expiratkm  of  which  period,  the  petition  shall  be  again  moved 
by  the  Lord  President,  and  shall  be  remitted,  as  at  present,  to  the 
lawyers  and  agents  for  the  poor,  to  rej^ort  whether  the  petitiooer 
baa  tiprobabiiis  causa  HUgondi. 

6<o,  That  besides  considering  the  eaiuaa  UHgaandiy  the  counsel 
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aad  agmilB  to  wbom  the  remit  Ib  made,  shall  hear  all  objectiona 
which  may  be  ofiered  by  the  advevae  party  to  the  truth  of  the  state- 
ttientB  contained  in  the  dedaration  and  certificate  of  poverty,  and 
shall  be  entitled  to  demand  iiirther  evidence,  in  regard  to  any  par* 
tieidar  they  may  require  to  be  further  proved,  and  report  thereon 
to  Ae  Court,  in  the  same  manner,  and  with  the  same  powers,  as 
they  at  present  report  on  the  probabiHs  causa  liHgandu 

7mo,  That  if  the  Court  shall  find  the  petitioner  entitled  to  the 
benefit  of  die  Poor's  Roll,  the  counsel  and  agent  who  shall  have 
made  the  report  shall  be  appointed  to  conduct  the  petitioner's  cause, 
and  shall  continue  to  do  so  till  its  conohiaion,  or  as  long  as  the  pe- 
titioner nemaina  on  the  Poor's  Roll,  notwithstanding  they  may 
have  ceased  to  be  advocates  and  agents  for  the  poor. 

8ro,  That  no  warrant  for  the  benefit  of  the  Poor's  Roll  shall  re- 
roiun  in  force  for  a  longer  period  than  two  years  from  its  date ; 
and  if  an  application  shall  be  made  for  renewing  it,  such  application 
sbaH  be  made  by  note  to  the  Lord  Pk^sident  of  the  Division,  and 
shaB  be  accompanied  by  a  report  from  the  counsel  in  the  cause, 
stating,  whether  it  appeara  to  him  or  them,  that  the  petitions*  has 
stQl  a  probMlis  causa  HHgandi  ;  and  giving  a  concise  detail  of 
the  steps  which  have  been  taken  forbringing  Uie  process  to  a  eon- 
elusion,  and  the  cause  which  appears  to  have  prevented  a  final  de- 
termination ;  which  note  shall  be  duly  intimated  to  the  agent  for 
the  adverse  party  in  common  form,  before  boxing  it  to  the  Lord 
President. 

9nOy  That  on  or  before  the  sixth  sederunt-day  of  each  Winter 
Session,  the  advocates  and  agents  for  die  poor  shall  box  a  report 
to  the  Lord  President  of  each  Division,  of  the  actual  stale  of  the 
Poor's  Roll  of  that  Division ;  the  number  and  name  of  the  persons 
then  enjopng  the  benefit  of  it,  with  the  dates  of  their  several  war- 
rants of  admission  or  renewal,  and  any  special  matter  relating  to 
that  roll  generally,  or  to  any  particular  case^  which  they  may  think 
the  Court  ought  to  know. 

lOmo,  That  in  like  manner  the  Principal  Clerks  of  each  Divi- 
tton  shall,  on  or  before  the  sixth  sederunt-day  of  each  Winter  Ses- 
sion, make  up  and  report  to  the  Lord  Pk-esident  of  each  Division, 
an  abstract  of  the  number  of  applications  which  may  have  been  pre- 
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tented 'for  the  benefit  of  the  Poors  Roll  during  the  year  preceding, 
with  the  manner  in  which  they  have  been  disposed  of. 

llmo,  That  when  the  Court  shall  remit  a  petition  to  the  adro- 
catee  and  agents  for  the  poor  to  consider,  and  report  on  the  causa 
UHgandh  as  above,  it  shall  be  the  duty  of  the  writer  to  the  signet, 
or  agent  named  in  the  remit,  to  procure  from  the  petitioner,  or  his 
former  agent,  information  as  to  the  circumstances  of  the  case,  and 
to  draw  up  a  full  memorial  thereof,  and  lay  the  same  before  the 
advocates  and  agents  named  in  the  remit,  for  enabling  them  to  make 
their  report ;  and  if  further  evidence  tur  explanation  appear  to  be 
necessary,  either  as  to  the  poverty  of  the  petitioner,  or  circnm- 
stances  of  the  case»  such  agent  shall  direct  and  assist  the  petitioner 
in  procuring  the  same. 

l2mOy  That  the  names  of  the  advocates  and  ^;ents  to  whom 
such  cause  is  remitted  shall  be  marked  on  the  margin  of  the  sum- 
mons or  defences,  or  letters  of  advocation  or  suspension ;  and  on 
the  back  of  every  subsequent  pq>er  given  in  for  that  party  in  the 
cause ;  and  no  eim>lment  shall  be  made  ezc^t  by  the  agent  appoint- 
ed as  above,  nor  in  the  name  of  any  advocate  except  of  the  oonn- 
eel  so  appointed,  and  the  word  '^  Poor*  shall  be  prefixed  to  the 
name  of  the  said  party  on  every  paper  given  into  Court 

ISHOf  That  no  other  advocate  or  agent  than  those  appointed  as 
above  shall  be  employed,  or  allow  their  names  to  be  used  iit  any 
stage  of  the  cause,  unless,  on  implication  to  the  Lord  Ordinary  or 
the  Court,  by  a  note  to  be  signed  by  the  advocate  and  agent  al- 
ready appointed,  the  assistance  of  one  of  the  other  advocates  or 
writers  for  the  poor>  shall  be  specially  authorised,  in  which  case 
those  first  appointed  and  those  so  added  shall  thereaiier  act  con- 
junctly in  the  cause. 

I4da9  That  in  case  of  neglect  or  fidlure  in  any  of  the  partacnian 
above  specified,  the  Court,  on  the  application  of  the  adverse  party, 
shall  open  up  and  set  aside  the  previous  proceedings  in  the  cause, 
and  deprive  the  party  of  the  benefit  of  the  Poor's  Roll,  or  may  ap- 
ply such  other  remedy  as  the  circumstances  of  the  case  may  re- 
quire. 
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Formula  for  the  use  of  the  Clei^,  in  framing  Certificate!  of 
Poverty,  before  referred  to. 

**  Ws  the  undersigned  Minister  and  Elders  of  the  parish  of 
''  do  hereby  certify,  that  on  the      day  of  A.  B. 

*<  residing  at  applying  for  the  benefit  of  the  Poors  Roll, 

^*  to  enable  him  (or  her)  to  carry  on  a  law-snity  about  to  be  brought 
''  (or  presently  depending)  before  the  Court  of  Session,  appeared 
**  personally  before  ns,  and  did  in  onr  presence  emit  the  following 
**  statement  in  regard  to  his  (or  her)  circomstanoes  and  situation. 

**  That  he  (or  she)  is        years  of  age. 

*^  That  he  (or  she)  is  unmarried  or  married,  (as  the  case  may  be.) 

'^  That  he  (or  she)  has  (number  of)  children  under  such 

**  an  age,  or  in  such  and  such  circumstances. 

**  That  he  (or  she)  has  resided  in  this  parish  for  so  long. 

'*  That  he  (or  she)  is  possessed  of  such  and  such  property,  (here 
**  atate  particnhurly  the  applicant's  property  of  every  description.) 

**  That  he  (or  she)  is  of  such  a  trade;  in  which  his  (or  her) 
**  earnings  amount  to  so  much. 

**  That  he  (or  she)  has,  or  has  not  at  present,  any  other  law- 
**  suit  depending  before  this  or  any  other  court,  (or  if  the  appli- 
<'  cant  has  any  other  law-suit,  the  case  should  be  particularly 
**  mentioned*)'*     Signed  by  the  iq[>plicant,  the  minister  and  elders. 

The  minister  and  elders  are  then  hereby  required  to  add  whether 
the  wkole^  or  any,  and  what  part  of  the  foregoing  statement  is  con- 
sistent with  their  own  proper  knowledge,  or  with  the  proper  know- 
ledge of  any  one  of  them :  Or  whether  its  credit  is  to  depend  en- 
tirely on  the  statement  of  the  applicant  himself,  or,  if  the  case  ad- 
mit of  it,  they  may  add  any  other  catua  tcientUB  that  may  occur 
to  them. 

And  the  Lords  appoint^this  act  to  be  entered  in  the  Books  of 
Sederunt,  and  printed  and  published  in  the  usual  manner. 

C.  HopjK,  /.  P.  D. 
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No.  XXV. 


54.  GEO.  III.  c.  137.  (5.  JULY  1814). 

'  An  Act  for  rendering  the  payment  of  crediton  more  eqval  and 

'  expeditions  in  Scotland.' 

§  1.  Any  person  not  liable  to  be  imprisoned,  by  abeenee  from 
Scotland,  or  privilege,  shal]  be  held  a  notour  bankrupt  under  the 
act  1696,  if  he  shall  be  charged  with  homing,  and  hafe  Iris  effects 
arrested,  and  not  loosed,  within  fifteen  days,  or  a  poindiDg  execu- 
ted of  his  moveables,  or  a  decree  of  adjudication  of  his  heritable 
estate  ;  and  every  person  whose  estate  is  sequestrated  shaBbe  held 
a  notour  bankrupt  from  the  date  of  the  first  delivemee  <m  the 
petition  for  sequestration. 

§  2.  All  airestments  used  within  sixty  days  of  bankrvptcy,  or 
four  calendar  months  thereafter,  shall  be  ranked/iort /MMne ;  and 
arrestment  may  be  granted  and  executed  upon  productian  of  a  fi- 
beUed  summons. 

$  3.  Edictal  execution  of  arrestments  not  sufficient  to  inteipel 
arrestee,  unless  he,  or  those  acting  for  him,  be  in  the  knowledge 
of  such  arrestments. 

§  4.  Poinded  goods  to  be  left  in  the  hands  f]^  the  debtor,  with  a 
schedule  and  note  of  the  appnused  value,  til)  the  Judge^Ordiaary 
shall  give  directions  for  their  safe  custody,  and  for  selling  them  by 
public  roup,  not  sooner  than  eight  days,  nor  more  than  tweiiqr» 
after  the  order  is  given ;  and  any  person  who  carries  off  the  goods 
shall  be  liable  in  double  their  appraised  value ;  and  a  note  of  the 
sale  shall  be  lodged  with  the  Clerk  of  the  Jndgfr^tibuufy  within 
eight  days,  and  the  net  sum  arising  from  the  sale,  or  the  goods, 
in  case  no  offerers  appear,  shall  be  delivered  over  to  the  pcrinding 
creditor. 

$  5.  No  poinding  within  forty  dajrs  of  bankruptcy,  or  four  ca- 
lendar months  thereafter,  shall  give  any  preference  to  the  poinder ; 
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but  every  creditor  wli6  has  Hqnidated  groiudi  of  debt,  or  decrees 

for  poymeiit,  raniiiioDifig  the  poinder,  or  producing  the  same  in 

any  process  rehitive  to  the  poinded  goods,  or  their  price,  befcNre  •  >^ 

the  ezpimtion  of  the  fonr  months^  shall  be  entitled  to  a  proportional  ;      /-  ■' 

share  of  die  price  of  the  poinded  goods,  dednctmg  always  the 

expense  of  the  poinding ;  bnt  the  landlord's  hypothec  for  rents,  and 

any  other  hypothec  known  in  law,  shaU  not  be  hereby  affected. 

§  6.  Court  of  Session  to  regulate  actions  of  ranking  and  sale ; 
and  the  purchaser  may,  at  any  Whitsunday  or  Martinmas  after  the 
term  of  payment  of  the  price,  lodge  the  same,  and  the  interest  due 
thereon,  in  the  Royal  Bank,  or  Bank  of  Scotland,  or  British  Linen 
Company ;  by  doing  which,  and  giving  notice  to  the  agent  who 
carried  on  the  sale,  he  shall  be  discharged  of  the  price ;  and  on  the 
appfication  of  any  of  the  creditors,  the  Court  of  Session  may  order 
the  purchaser  to  lodge  the  price  in  one  of  the  said  Banks ;  and  in 
all  cases  of  judicial  sales,  the  heritable  subjects  may  be  sold,  whether 
llie  ranking  be  concluded  or  not. 

S  7.  Judicial  sale  may  proceed  where  the  interest  of  the  debts 
and  other  annual  burdens  exceed  the  yearly  income  of  the  subjectB, 
or  where  a  sequestration  has  been  awarded  against  the  debtor. 

§  8.  IndiiciiB  of  charge  to  enter  heir  shall  not  exceed  forty  days, 
whether  the  person  charged  be  within  Scotland  or  not ;  and  after 
one  such  charge,  every  subsequent  charge  may  be  upon  the  indU' 
euB  of  twenty  days  only. 

§  9.  The  first  process  of  adjudication  for  debt  shall  be  intimated 
for  twenty  sederunt-days  in  the  Minute-Book  and  on  the  wall  of 
the  Court,  that  other  creditors  having  summonses  of  adjudication  li- 
belled and  signeted  may  be  conjoined  with  the  first  adjudication ; 
add  if  these  forms  are  omitted,  the  decree  of  adjudication  shall  be 
nuD  and  void ;  and  all  penalties  may  be  restricted  by  the  Court  to 
the  real  and  necessary  expenses  incurred  in  making  the  debt  effec- 
tual. 

$  10.  In  processes  of  ranking  and  sale,  the  decree  of  sale  shall 
operate  as  a  general  decree  of  adjudication  in  fiivour  of  every  cre- 
ditor, and  shall  have  the  same  effect  as  if  it  had  been  pronounced 
and  extracted  of  the  date  when  the  process  of  sale  was  first  called 
before  the  Lord  Ordinary ;  and  no  separate  adjudication  shall  be 
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allowed  to  proceed  daring  the  dependence  of  the  procte  of  sale ; 
bnt  ereiy  creditor  who  might  adjudge  may  cany  on  the  pn>ceae 
of  Bale,  though  deserted  or  abandoned  by  the  original  pursuer. 

5  11.  Presenting  a  signature  in  Exchequer,  or  ezecutmg  a  gene* 
ral  charge  of  homing  against  superiors  edictally,  and  recording  an 
abstract  of  said  signature  or  charge  in  the  Register  of  Abbreviates 
of  Adjudications,  shall  be  held  the  proper  diligence  for  making  an 
adjudication  effectual. 

§  12.  All  dispositiouB,  aud  other  deeds,  whereupon  infefunent 
may  follow,  shall  be  reckoned,  in  all  questions  upon  the  act  1696, 
to  be  of  the  date  of  the  regbtration  of  the  seisin, 

§  13.  AU  assignations,  and  other  deeds  which  require  intimation 
or  delivery  to  render  them  complete,  as  transferences  or  securities, 
shall  be  held,  in  all  questions  upon  the  said  act  1696,  to  be  of  the 
date  of  the  intimation,  delivery,  or  other  act  requisite  for  comple- 
ting the  same. 

S  14.  Notwithstanding  the  provision  of  the  act  1696  as  to  se- 
curities for  future  debts,  any  person  possessed  of  heritable  proper- 
ty may  grant  securities  thereupon,  containing  procuratory  of  re- 
signation and  precept  of  seisin,  for  infefting  any  person  who  shall 
give  a  cash  account  or  credit,  or  who  shall  become  cautioner  or 
joint  obligant  in  such  account  or  credit,  in  security  and  relief  of 
the  same,  provided  the  principal  and  interest  shall  be  limited  to  a 
definite  sum,  not  exceeding  the  principal,  and  three  years*  interest, 
at  the  rate  of  5  per  cent,  yearly. 

§  15.  Any  merchant,  banker,  trader,  artificer,  or  person  who 
seeks  his  living  by  buying  and  selling,  or  by  the  workmanship  of 
goods,  or  holds  a  share  in  any  such  *  undertaking,'  (except  hold- 
ers of  bank,  or  national,  or  India  stock,  or  of  the  stock  of  insarAnee 
companies  against  fire,  or  of  any  inland  navigation  company,  or 
the  British  fisheries,  and  common  labourers  or  workmen  for  hire, 
hmdlords,  and  tenants  of  land,)  being  bankrupt  under  the  act  1696, 
as  extended  by  the  act,  may  have  his  whole  estate  and  effects,  xeal 
and  personal,  sequestrated,  upon  application  at  the  instance  of  any 
one  creditor  whose  debts  amount  to  L.  100,  or  of  two  crediton 
whose  debts  jointly  amount  to  L.  150,  or  of  three  or  more  credi- 
ton whose  debts  amount  to  L.  200 ;  and  such  application  shall  be 
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made  by  petition  to  the  Court  of  Session,  producing  the  grounds 
of  debty  or  a  copy  of  the  account  signed  by  the  party,  if  the  claim 
stands  upon  open  account,  and  making  oath  to  the  verity  of  the 
debt  before  a  Justice  of  the  Peace,  or  Judge-Ordinary,  and  also  to 
the  belief  of  the  party  that  the  debtor  is  within  one  or  other  of 
the  descriptions  required  by  the  statute,  (specifying  which) ;  and 
this  petition  shall  be  ordered  to  be  servecl  upon  the  debtor  perso- 
nally, or  at  his  dwelling,  or  if  furth  of  Scotland  then  edictsUy^ 
and  ako  at  the  dwelling-house  or  house  of  business  in  Scotland  last 
occupied  by  him  ;  and  he  shall  be  required,  within  a  period  to  be 
fixed  by  the  Court,  not  less  than  six,  nor  more  than  forty,  days  from 
the  date  of  citation,  to  show  cause  why  sequestration  should  not 
be  awarded ;  and  if  desired,  a  diligence  shall  be  granted  for  reco* 
Taring  written  evidence  of  the  bankruptcy ;  and  if  the  debtor  shall 
not  appear,  and  either  show  that  the  debts  have  been  paid  upon 
which  the  diligence  proceeded,  and  also  all  other  debts  claimed  by 
creditors  who  may  appear,  or  show  other  reasonable  cause  for  op- 
posing the  application,  sequestration  of  his  whole  estate  and  effects 
shall  immediately  be  awarded,  for  the  behoof  of  his  whole  just  and 
lawful  cremtors. 

•  5  16.  The  creditors  shall  be  ordered  to  meet,  not  later  than  three 
weeks  after  sequestration  shall  be  awarded,  and  as  much  sooner  as 
circumstances  may  permit,  to  name  an  interim  factor ;  and  failing 
their  doing  so,  the  care  and  custody  of  the  effects  shall  be  devolved 
on  the  Sheriff-Clerk ;  and  the  creditors  shall  also  meet  within  four 
weeks,  but  not  less  than  two  weeks,  after  the  date  of  the  last  meet- 
ing, to  name  a  trustee ;  and  these  meetings  must  be  held  at  the 
place  where  the  bankrupt  resides,  or  carried  on  his  business,  or  as 
near  it  as  possible ;  and  the  deliverance  of  the  Court  awarding  se* 
qnestration,  and  appointing  these  meetings,  must  be  advertised  in 
the  London  and  Edinburgh  Gazettes,  otherwise  the  whole  proceed- 
ings at  these  meetings  shall  be  null ;  and  the  Court  shall  grant  com- 
mission to  any  Magistrate,  Sheriff,  or  Justice  of  tiie  Peace,  to  at- 
tend the  first  meeting  of  creditors,  receive  the  grounds  of  debt  and 
oaths  of  verity  of  the  creditors,  and  to  sign  the  minutes  along  with 
the  preses ;  and  all  questions  shall  be  determined  by  a  majority  of 
votes  in  value ;  and  the  Sheriff  may,  upon  cause  shown  by  any 
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creditor,  after  the  sequestratioiiy  and  before  Uie  first  meeting  of  ere* 
ditorB,  seal  up  and  place  under  aafe  custody  the  books  and  pi^n 
of  the  bankmpty  and  lock  up  his  shop,  warehouse,  or  other  repo- 
8itorie8« 

§  17.  The  Factor,  or  Sheriff-Clerk,  shall  take  poaBeasion  of  the 
bankrupt  s  n^ole  estate  and  effects,  and  may  require  the  bankrupt, 
under  the  pain  of  fraudulent  bankruptcy,  to  grant  powers  of  attorney 
for  recovery  of  his  estate  and  effects  in  foreign  parts;  and  the  he- 
tor  shall  lodge  all  monies  received  by  him  in  such  Bank  as  the  cre- 
ditors shall  appoint ;  and  £uling  such  appointment,  in  the  Royal 
Bank,  Bank  of  Scotland,  or  British  Linen  Company ;  and  aueh  se- 
curity shall,  if  required,  be'  found  by  the  heUnr  as  the  cnditen 
shall  specify ;  the  said  (actor,  or  Sheriff-Cleik,  engrossing  the  mi- 
nutes of  the  meeting  in  a  Book  of  Sederunt,  and  the  principal  mi- 
nutea  of  the  meeting,  subscribed  by  the  Magistrate  and  Preses  of 
die  meeting,  and  by  the  factor,  or  Sheriff-Clerk,  being  transmitted 
to  the  Cleric  to  the  sequestration  in  the  Court  of  Session. 

$  18.  Any  merchant,  or  other  person  described  as  above,  may 
also  have  sequestration  awarded  of  his  estate  and  effects,  upon  the 
joint  application  of  himself  and  any  one  creditor  for  L.tOO,  or  any 
two  creditors  for  L.150,  or  any  three  or  more  creditors  for  L.200. 

§  19.  No  sequestration  can  issue  against  a  debtor  who  does  not 
reside  in  Scotland,  or  has  a  dwelling-hoase  or  place  of  buaineas 
there,  or  at  least  had  such  reeidence,  or  place  of  bunneos  there, 
within  a  year  before  the  application,  unless  he,  or  those  authorised 
to  act  for  biro,  concur  in  the  application. 

$  20.  Partnerships  may  be  sequestrated  in  the  same  way  as  in- 
dividuals. 

S  21 .  Latent  partners  must  come  forward  and  discloae  thefar  con- 
nection with  the  company,  otherwise  they  shall  forfeit  all  the  be* 
nefits  and  privileges  of  this  act. 

§  22.  Petition  for  sequestration  must  be  registered  in  the  Go* 
neral  Register  of  Inhibitions  within  fifteen  days  after  the  fint  deli- 
verance, and  it  shall  operate  as  an  inhibition  and  a  dtatioB  in  an 
adjudication  against  the  debtor  and  his  property ;  but  if  seqneatn- 
tion  has  been  erroneously  awarded,  it  may  be  recalled  wttUn  sixty 
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days ;  but,  in  the  mem  time,  the  proceedingB  ehall  go  en  as  if  no 
application  for  recall  were  made. 

§  28.  At  the  meetmg  for  choonng  the  tnutee,  the  factor  or 
Sheriff-Clerk  shall  exhibit  a  state  of  his  introniiaBions»  and  the  ma- 
jority of  crediton  in  ndne  shall  determine  who  is  to  be  tmstee ; 
but  no  creditor  shall  vote  at  this,  or  any  future^  meeting,  who  haa 
not  exhibited  his  grounds  or  Touchers  of  debt,  and  an  oath  of  re- 
rity  thereon ;  and  agents  or  attenies,  having  special  or  general 
commissions,  may  appear  and  Tote  at  aU  meetings  for  their  eonsti- 
tuents ;  and  two  or  more  trustees  may  be  chosen  to  act  in  succes- 
sion, one  fidHi^  another  by  death,  resignation  or  remoral,  but  only 
one  tmstee  shall  act  at  a  time ;  and  the  trustee  must  not  be  the 
bankrupt  himself,  nor  any  perMm  who,  with  respect  to  him,  is 
conjunct  or  confident,  nor  any  penoniste  resides  out  of  Scotland; 
and  if  any  person  elected  trustee  shall  remain  out  of  Scotland  fcr 
three  calendar  montha,  the  crediton,  at  a  meeting  called  by  the 
commissioners,  may  apply  to  the  Court  of  Session  to  authorise 
them  to  declare  the  appohitment  either  suspended  or  at  an  end, 
and  to  appoint  the  trastee  next  in  succession,  or  if  there  be  no  trus- 
tee in  succession,  to  choose  a  new  trustee. 

§  24.  No  contingent  creditor  can  either  apply  for  sequestration, 
or  vote  at  any  meeting  of  crediton ;  and  any  creditor  who  has  a 
preferable  Hen  or  security  upon  the  debtor's  property,  or  has  other 
obligants  bound  with  him,  (except  where  the  debtor  is  the  primary 
obHgant,  and  liable  to  reKeve  the  othen,)  must,  upon  oath,  put  a 
▼alue  upon  such  security  or  collateral  obligation,  so  for  as  he  may 
be  thereby  covered,  and  deduct  such  value  from  his  claim,  and  vote 
in  all  matten  as  a  creditor  only  for  the  balance,  *  which  baJanee 
*  shall  be  specified  in  his  affidavit.* 

§  25.  At  the  meeting  for  choosing  a  trustee,  the  bankrupt  must 
exhibit  a  state  of  his  afiain,  urith  a  rental  of  his  property,  and  in- 
ventory of  all  his  books  and  papera ;  which  state,  rental  and  inven- 
tory shaU  be  engrossed  in  the  Sederunt-Book,  and  which  shall  be 
delivered  by  the  preses  to  the  trustee,  and  the  other  papen  to  the 
interim  ftctor,  or  Sheriff-Cleik,  to  be  kept  by  him,  till  they  are  duly 
taken  off  his  bands  by  the  trustee. 
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§  26.  As  soon  as  the  said  trustee  shall  have  declared  his  accep- 
taDce,  and  found  security  to  the  extent  required  by  the  majority  6[ 
the  creditors,  the  minutes  of  the  meeting  shall  be  reported  to  the 
Court  of  Session,  and  the  nomination  of  the  trustee  confirmed,  if 
no  good  objection  is  made ;  and  he  shall  then  be  entitled  to  call 
for  all  books  and  papers  connected  with  the  bankrupt  estate,  and 
to  dischaige  the  interim  manager,  and  to  take  all  other  necessary 
steps,  he  being  entitled  to  a  reasonable  commission  for  his  tronUa^ 
to  be  fixed  by  the  commissioners  previous  to  each  dividend. 

§  27.  Any  question  as  to  the  election  of  the  interim  factor  or 
trustee  shall  be  decided  in  the  most  summary  manner  by  the  Court 
of  Session,  or  the  Lord  Ordinary  on  the  Bilb  in  time  of  vacation. 

§  28.  No  part  of  the  expenses  incurred  in  such  discussioii  shall 
come  out  of  the  bankrupt  estate,  but  shall  be  wholly  paid  by  the 
unsuccessful  party,  except  in  the  case  of  the  Sheriff*Clerk,  as  to 
whose  expenses  the  Court  of  Session  shall  give  such  orders  as  to 
them  shall  seem  meet. 

§  29.  The  bankrupt  shall  grant  a  disposition,  or  other  proper 
deed,  conveying  all  his  estate^and  effects  to  his  trustee ;  but  whe- 
ther he  shall  do  so  or  not,  his  whole  estate  and  effects  shall  be 
deemed  to  be  vested  in  the  trustee  for  the  behoof  of  his  creditois ; 
and  the  Court  sliall  declare  every  right,  title  and  interest,  which 
was  formerly  in  the  bankrupt,  to  be  now  in  the  trustee,  for  the 
purposes  aforesaid. 

$  30.  The  decree  of  adjudication  in  favour  of  the  trustee  must 
be  registered,  within  fifteen  days,  in  the  Register  of  Abbreviates 
of  Adjudications ;  and  it  shall  operate  as  a  common  decree  of  ad- 
judication for  the  behoof  of  all  the  creditors,  and  shall  come  in  pari 
passu  with  any  prior  effectual  adjudication  obtained  within  year 
and  day  of  the  date  of  the  first  deliverance  ;  and  it  shall  also  ope- 
rate as  an  attachment  and  transfer  of  the  moveable  estate,  without 
the  necessity  of  intimation. 

§  31.  The  feudal  title  of  the  trustee  may  be  completed  either 

upon  the  conveyance  from  the  bankrupt,  or  upon  the  adjudication; 

and  the  superior  must,  if  required,  enter  the  trustee  in  the  manner 

directed  by  the  20.  Geo.  II.  for  abolishing  wardholdings ;  and  if 

any  other  estate  shall  afterwards  be  discovered  to  belong  to  the 
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bttnkrapty  the  aaoM  shall  be  adjudged  en  application  to  the  Court, 
and  the  tnutee  tiisy  complete  the  tide  of  the  bankrupt  to  any  red 
or  penonal  estate ;  deelaring  that  the  ndea  of  preference  or  ranking 
between  the  creditorB  of  the  anoestorand  tboae  of  the  heir  are  not 
meant  to  be  altered  by  this  act. 

5  8S.  Within  eight  daya  after  the  Unalec'a  confifBmtien»  he  shall 
apply  to  the  Sheriff  to  appoint  two  diets  for  the  public  examinBliaii 
of  the  bankrupt  upon  ihe  state  of  Us  aAnrs ;  the  fint  not  less  than 
fiMffteen  days,  normore  than  three  weeka  from  the  dale  of  the  pac 
pKcatbn ;  wad  the  second  not  leas  than  fonrteen  days,  nor  mere 
than  three  weeks  after  the  first,  a  fee  of  one  guinea  for  eaeh  sit* 
tkig  being  lAowed  to  the  Sheriff;  and  the  traetee  may  also  insist 
fftf  the  examinaiionof  dbe  bankrupt  s  wife,  and  others  of  his  fiimily, 
or  eonnected  with  his  business,  upon  all  proper  interrogsitories ; 
which  diets  of  examination  shall  be  advertiaed  in  the  London  and 
EdinAraigh  Oaxettes ;  and^e  cieditorB  shall  also  be  requited  to 
lodge  their  claims  and  oaths  of  verity  widiin  a  certain  period  to  be 
specified,  being  ten  months  after  the  date  of  the  first  delivenmee; 
and  the  party  neglecting  shall  have  ttoshare  in  the  firstdistribation  of 
the  debtor's  estate ;  and  the  Sheriff,  or  Court  of  Session,  may  grant 
die  necessary  warrant  for  apprehending  the  bankrupt  and  others 
for  examination,  and  may  issue  all  orders  thereanent;  mod  tht 
Court  of  Session  may  grant  warrant  for  bringing  the  bankrupt  out 
of  prison,  or  out  of  the  sanctuary,  in  order  to  attend  such  meet- 
ings. 

$  38.  At  the.4nid  examinations,  the  bankrqH  may  make  such 
aheraidons  upon  the  state  of  his  afiairs  formeriy  exhibited  by  him, 
as  shall  be  necessary  to  give  a  perfect  view  of  his  a&in,  and  shall 
take  and  subscribe  an  oath,  (of  which  a  form  is  given  in  the  sta- 
tirt6,)bearing  that  he  has  made  a  full  disclosure  of  his  property, 
and  of  die  debts  due  by  him,  and  engaging  to  reveal  any  drcum- 
stance  which  may  thereafter  come  to  his  knowledge,  tendmg  to  in^ 
crease  or  diminish  has  estate :  And  if  the  bankrupt  be  a  Quaker, 
it  shall  be  sufficient  to  take  his  solemn  affirmation ;  and  any  per^ 
son  taking  the  said  oath  or  affirmation  falsely  shall  be  held  guilty 
of  feijury,  or  of  fhrnduleut  bankruptcy^  and  punished  accordingly ; 
and  if  any  bankrupt  shall  swear  falsely,  or  shall  wilfully  fail  to  make 
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oath,  as  above  reqniredy  or  to  exhibit  a  state  of  Us  a&in,  he  dull 
be  incapable  of  hokiing  any  office  of  public  tmst  or  emolument^  and 
abaU  forfeit  every  benefit  under  this  act^  and  ahall  be  infemons  and 
incapable  of  giving  evidence  in  any  Court  of  Justioe,  or  of  sitting 
on  any  Jury. 

5  34.  The  creditors  assembled  at  the  meetings  held  after  the 
bankrupt's  last  examination,  shall  give  directions  for  the  disposal 
of  his  estate,  and  shall  elect  three  crediton  as  commisaioners  for 
auditing  the  trustee's  accounts,  settling  the  trustee's  eommiasion, 
eoncnrring  with  him  in  submissions  and  compromisesy  and  giving 
their  advice  and  assistance  to  him  in  any  other  matten  relative  to 
the  management  of  the  estate ;  and  if  any  dispute  shall  arise  as  to 
the  election  of  the  commissionen,  it  ahall  be  advised  by  the  Court 
of  Session,  or  Lord  Ordinary  on  the  Bills,  in  a  summary  manner. 

§  85.  Commissioners  may  miset  when  they  think  proper,  to 
examine  the  situation  of  the  estate,  and  the  transactions  of  the 
trustee,  and  may  report  to  a  general  meeting  of  creditors,  which 
they,  or  any  one  of  them,  may  call,  by  advertisement  in  the  £din* 
burgh  Graasette,  upon  fourteen  days'  notice. 

$  36.  At  the  general  meetings>held  after  the  last  examination  of 
the  bankrupt,  a  state  of  the  afiairs  shall  be  exhibited  by  the  trustee, 
with  an  estimate  or  valuation  of  what  he  expects  the  estate  will 
produce  to  the  creditors. 

§  37.  A  similar  state  and  valuation  must  be  made  out,  and  ex- 
hibited to  the  commissioners  once  every  three  months. 

§  88.  The  whole  estate  and  effects  of  the  bankrupt,  after  de- 
ftaying  expenses,  shall  be  a  fund  for  division  among  all  who  were 
creditors  prior  to  the  date  of  the  first  deliverance,  regard  being  had 
to  preferences  duly  acquired  by  securities  or  diligence ;  and  all 
payments  made  by  the  bankrupt  after  the  date  of  the  first  delivei^ 
ance,  and  all  transactions  entered  into  by  him  after  that  date^  shall 
be  null  and  void,  except  purchases  made  bona  Jidt^  or  debts  paid 
to  the  bankrupt  bona  Jide^  in  ignorance  of  the  application  for  se- 
questration. 

J  39.  If  any  estate  or  effects  shall  devolve  on  the  bankrupt  by 
succession,  or  otherwise,  posterior  to  the  sequestration,  he  must 
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tbe  Hune  to  the  tnistee,  that  sudi  steps  niay  be  taken,  in 
regard  to  these,  as  a  general  meeting  shall  appoint. 

§  40.  No  airestment,  used  within  sixty  days  befofe  the  date  of 
the  first  deliyeraace,  shall  give  any  preference ;  bnt  the  effects  ar«" 
rested  most  be  made  forthcoming  to  the  trustee ;  and  no  poinding, 
not  completed  sixty  days  before  the  first  deliverance,  shall  gire  any 
right  or  preference  fo  the  goinder ;  bnt  the  arresters  and  poinders 
shall  be  entitled  to  the  expenses  homafide  laid  oat  by  them  in  pre- 
secnting  their  diligence. 

§  41.  The  trustee  must  recover  and  realise  the  (iinds  in  the 
speediest  and  most  effectual  manner ;  and  if  required  by  one-fourth 
of  the  creditors,  or  upon  any  emergency,  he  must  call  a  general 
meeting,  by  advertisement  in  the  London  and  Edinburgh  Gkoette, 
a  fortnight  at  least  before  the  meeting ;  and  all  resolutions  of  the 
creditors  at  these  general  meettngs  shall  be  final  and  conclusive^  un- 
less objected  to,  and  complained  of,  by  petition  to  the  Court  of 
Session,  within  thirty  days  after  the  meeting. 

§  42.  Tlie  heritable  property  of  the  bankrupt  may  be  sold,  either 
by  voluntary  public  sale,  or  by  judicial  sale ;  and,  in  the  latter  caise, 
after  audi  advertisement,  and  at  such  upset  price,  and  upon  such 
articles  and  conditions,  as  a  majority  of  the  commissioners  shall  fix ; 
and  such  sale  shall  be  valid  and  effectual,  with  and  under  the  bur- 
den of  all  real  securities  and  Ueiis,  in  so  fer  as  the  same  are  pre- 
ferable to  the  disposition,  or  decree,  in  favour  of  the  trustee,  bnt 
which  burdens  shall  go  no  further  than  to  the  extent  of  the  price ; 
and  no  adjudication  led  after  the  first  deliverance  shall  have  any 
effect  in  competition  with  the  right  of  the'  creditors  under  the  se- 
questration :  Prorided  that,  when  the  heritable  property  has  been 
three  times  exposed  to  judicial  or  public  sale  without  effect,  the 
trustee,  with  consent  of  a  minority  of  the  commiasioners,  and  with 
the  approbation  of  a  general  meeting  of  tbe  creditors,  may  sell  the 
said  property  by  private  sale  ;  provided  the  price  be  not  less  than 
the  last  upset  price  at  which  it  had  been  exposed  to  public  sale 
without  effect. 

§  43.  The  money  recovered  by  the  trustee  must  be  lodged  in  a 
Bttik ;  and  if  he  shall  retain  more  than'L.50  in  his  own  hands  for 
ten  days,  he  shall  be  liable  for  20  per  centum  annually,  on  what* 
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efver  ex€ee<)s  L.50  ;  and  the  commiasioiiere  mwt  ttxamiae  and  cer- 
tify how  far  the  money  has  been  duly  lodged  in  the  Bank ;  tmd 
they  ave  required  to  nake  a  sammary  application  to  the  Ceort  of 
Searion,  to  compel  the  trwtee  to  pay,  at  the  aaid  rale  ef  20  per 
emi.  annually,  on  any  anm  abore  L«5€;,  retained  by  him  for  tin 
days  in  his  own  hands. 

§  M.  No  money  shall  be  lodged  in  any  Bank  of  which  the  tnu- 
tee,  or  interim  factor,  shall  be  an  acting  paitner,  managav  or 
cashier. 

S  45.  The  trustee  dbail  marie  the  grouada  of  debt  eihibited  to 
him,  and  shall  keep  regular  aceonnti ;  and  hia  accoonta  ahaU  he 
andked  by  the  commissioners,  who  are  also  to  ix  hia  allowance  or 
commission ;  and  within  a  month  after  the  el^Mo  of  ten  montlN 
from  the  date  of  the  first  deliyerance,  the  traatee  BEmat  make  up  a 
scheme  of  diviskin  of  the  funds  then  in  his  hands,  which  shall  lie 
open,  for  the  inspection  of  all  the  creditors,  for  one  menth  longer, 
at  the  tru8tee*8  place  of  business ;  and  on  the  first  lawful  day  after 
die  expiration  of  one  year  from  the  date  of  the  first  deliveianoe, 
the  diTidend  shall  be  paid,  the  trustee  having  given  notke  there- 
of, not  only  by  adTertisement  in  the  Ganette,  but  also  by  putting  a 
printed  notice,  addressed  to  each  creditor,  into  the  Poat^Ofliee ; 
and  if  any  objection  shall  be  made  to  the  scheme  of  dinsion,  die 
trustee  shall  leave  in  the  Bank  a  sum  equal  to  the  amount  set  apart 
for  any  disputed  article,  till  the  objection  shall  be  disposed  of,  eicber 
by  arbitration  or  compromise,  or  by  the  Court  of  Session ;  and 
the  said  Court  is  required  to  determine  the  same  summarily,  upon 
the  application  of  the  trustee,  or  any  other  party  interested ;  and 
the  creditor  may  have  his  debt  constituted  in  the  courae  of  thm 
application,  without  any  sepaiate  action  ;  and  the  dmres  of  credi- 
tors  not  called  for  shall  be  again  deposited  forthwith  in  the  Bank. 

S  46.  Within  ten  days  after  the  expiration  of  sixteen  mondia 
from  the  first  deliyeranee,  the  cmnmissioners  shall  again  audit  the 
trustee^s  accounts,  and  ascertain  his  commiseiaD ;  and  a  new  acheme 
of  division,  and  state  of  the  bankrupt's  afiairs,  shall  be  made  up  for 
the  inspection  of  the  creditors ;  and,  at  the  end  of  a  month,  a  divi- 
dend Mil  be  paid  to  all  the  creditors ;  and  the  dividends  may  be 
made  at  an  earlier  period  than  above  provided,  if  four-fiftiis  el  the 
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crediton  thaU  apply  to  the  Court  of  Seaaion  to  accelerate  the  pe- 
rioda  for  makiiig  the  dividenda ;  and  if  no  dividenda  ahall  be  made 
in  die  manner  hereby  direeted*  any  one  creditor  may  apply  to  the 
Govt  of  Seaaion  (a  remote  the  tnwtee,  or  to  call  a  general  meeting 
of  creditorB  to  deliberate  what  courae  ahall  be  taken ;  and  no  credi- 
tor abaQ  draw  any  diyidendt  tiH  bia  gronnda  of  debt  and  oath  of 
▼erity  ahall  be  lodged  with  the  tmatee ;  and  if  any  creditor  haa 
oaoatted  to  lodge  hia  dalm  bef<»re  the  perioda  for  making  the  divi- 
denda^  he  ahall  be  entitled  to  draw,  out  of  the  firat  of  the  ramaiaing 
ffndf  a  anm  ei|iial  to  (hat  pud  to  the  other  creditora,  but  without 
imeraat ;  and  all  prefinable  debta  ahafi  be  ranked  aa  auch  by  the 


S  47.  AUftiture  debta  ahall  be  held  aa  payable  €le  prasen^  after 
diacoonting  the  intereat,  till  the  term  of  payment,  and  ahall  be  rank- 
ed aceordingly. 

§  48.  Contingent  debta  ahall,  in  the  mean  time,  be  ranked  for 
their  fall  amoont ;  but  the'diviclaida  ovrreeponding  to  them  ahall 
b^  ael  ^wrt  in  the  Bank,  till  the  coiUingency  ahall  be  declared. 

§  49.  The  debts,  and  the  intereat  dne  thereon  at  the  date  of  the 
firat  deliTeraace,  ahall  be  accamulated  into  one  aum ;  and  debta, 
which  do  not  bear  intereat,  or  theae  fnmi  which  intereat  ia  to  be 
deducted,  ahall  be  ranked  on  the  bankrupt  eatate ;  and  none  of 
them  ahall  thereafter  carry  intereat,  nnleaa  there  ahall  be  a  reaidue 
of  the  ^da,  i^ter  paying  all  the  debta  ao  ranked. 

$  50.  Hie  yalue  of  any  preferable  aecurity,  or  lien  held  by  any 
creditor,  ahall  be  deducted  from  his  debt,  and  he  ahall  rank  only 
fiv  the  balaBce ;  and  if  any  diq>ute  ahall  ariae  aa  to  the  value  of  auch 
aecurity,  the  creditor  ahall  value  it  upon  oath ;  and  the  tmatee, 
with  concurrence  of  a  majority  of  the  commiaaioners,  ahall  have  the 
option  of  either  taking  it  at  thia  valuation,  or  of  reaerving  the  full 
effMst  of  it  to  the  creditor ;  and,  in  either  caae,  the  creditor  ahall 
rank  on  the  diviaible  fund  for  the  balance  of  the  debt  ao  aacertain- 
ed,  along  with  the  other  creditors. 

§  51.  If,  after  the  firat  deliverance,  any  creditor  ahall  obtain  any 
preference,  or  payment,  out  of  the  bankmpt'a  eatate,  he  muat  com- 
municate the  same  to  the  trustee,  upon  receivii^  indemnification 


710  '  APPENDIX.  NO.  25. 

of  his  expenses,  and  an  allowance  of  5  per  eenL  vpon  the  simi  re- 
covered. 

$  52,  The  production  of  the  grounda  of  debt  in  the  hands  of  the 
interim  factor,  theriff-ckik,  or  tniatee,  ahall  intermpt  preacrip* 
tion. 

$  53.  The  oath  of  Terity  miiat  specify  every  security  held  by 
the  creditor  for  the  debt  daimed,  and  must  state  that  he  holds  no 
other  security  than  is  specified,  and  may  be  taken  before  any  Juc^ 
Ordinary,  or  Justice  of  the  Peace ;  and  where  the  creditor  is  out 
of  Great  Britain  or  Ireland,  or  is  under  age»  or  ino^wUe  to  give 
an  oath,  an  oath  of  credulity  by  his  factor,  agent  or  guardiaa 
shall  be  sufficient ;  and  no  fee  shall  be  paid  to  any  derk  of  court, 
or  other  person  for  such  oath,  unless  die  debt  claimed  exceed 
L.IO. 

$  54.  Any  creditor,  who  swears  felsely,  may  be  prosecuted  for 
peijury,  and  shall  forfirit  all  dividends  pn  his  debt. 

S  55.  All  doubtful  questions  and  claims,  and  all  qpestiona  as  to 
the  ranking  of  annuities,  or  contingent  claims,  may  be  settled  by 
compromise  or  arbitration. 

S  56.  After  eighteen  months  from  the  date  of  the  first  ddiver- 
ance,  all  outstanding  debts,  and  all  claims  of  oeditois  upon  divi- 
dends deposited  in  the  Bank  to  await  contingent  daimsy  may  be 
sold  by  public  auction. 

$  57.  Any  surplus  of  the  bankrupt's  estate,  afier  paying  all  his 
debts,  and  interest,  is  to  be  paid  over  to  himself,  or  to  his  assignees 
or  successors. 

$  58.  The  bankrupt  may  obtain  a  personal  protection  for  two 
years  after  the  first  deliverance ;  but  after  that  period,  the  power  of 
granting  personal  protections  shall  cease. 

§  59.  The  bankrupt  or  his  friends  may,  ift  the  meeting  of  cre- 
ditors held  after  his  second  examination,  or  at  any  future  meeting 
called  by  the  trustee,  offer  a  compodtion  to  his  crediton,  which, 
if  approved  of  by  nine-tenths  of  the  creditors  in  number  and  value 
then  assembled,  another  general  meeting  of  creditors  shall  be  call- 
ed by  the  trustee  to  dedde  upon  such  offer,  at  the  distance  of 
not  less  than  three  weeks  thereafter,  of  which  meeting  notice  must 
be  given  by  two  advertisements  in  the  Gazette,  and  by  putting  int<\ 
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the  Post-Office  printed  notices,  addressed  to  each  creditor,  a  fort- 
night at  least  before  the  proposed  meeting ;  and  the  offer  of  com- 
position, if  finally  approved  of  by  nine-tenths  of  the  whole  creditors 
who  have  ckimed  on  the  estate,  may  be  confirmed  by  the  Conrt 
of  Session,  who  shall,  upon  caution  found  for  the  payment  of  the 
said  composition,  and  of  the  expenses  of  the  sequestration,  declare 
that  the  proceedings  in  the  sequestration  shall  cease,  and  that  the 
bankrupt  shall  be  discharged  except  as  to  the  payment  of  the  com- 
position ;  but  till  such  deliverance  shall  be  pronounced,  the  pro- 
ceedings under  the  sequestration  shall  go  on  as  before. 

§  60.  Every  proposal  for  a  composition  with  individual  credi'' 
tors,  or  to  stop  the  proceedings  in  the  sequestration,  other  than  is 
hereby  authorised,  is  illegal  and  void ;  and  if  any  creditor  shall 
privately  accept  a  gratuity,  or  higher  composition,  for  giving  his 
concurrence  to  the  proposal  of  the  bankrupt  or  his  friends,  he  shall 
forfeit  his  debt,  and  be  liable  in  restitution  of  what  he  has  previously 
received ;  and  the  bankrupt,  if  required,  shall  make  oath  that  there 
has  been  no  such  private  transaction  or  compromise,  and  that  be 
has  used  no  undue  influence  with  any  of  his  crediton  to  obtaia 
their  concuirence. 

§  61.  If  the  proposal  for  composition  shall  prove  inefiectual,  no 
similar  proposal  shall  be  attended  to  by  the  trustee,  unless  it  be 
proved  that  it  has  been  assented  to  by  every  creditor  without  ex- 
ception ;  but  after  the  period  assigned  for  the  second  dividend,  the 
bankrupt  may  be  discharged  of  all  debts  contracted  by  him  prior 
to  the  sequestration,  provided  four-fifths  of  his  creditors  in  number 
and  vahie  shall  concur  in  an  application  for  such  discharge  to  the 
Court  of  Session  ;  and  if  such  discharge  shall  be  granted,  the  bank-, 
mpt,  before  it  can  be  extracted,  must  make  oath  before  the  Court, 
on  a  commission  before  the  Sheriff,  that  he  has  faithfully  complied 
with  all  the  requisites  of  the  statute,  and  has  not  had  reconne  to 
any  secret  compromise  with  any  of  his  creditors  to  obtain  their 
concurrence ;  an^  if  there  has  been  any  such  priyate  transaction,  it 
is  declared  unlawful ;  and  no  action  will  lie  on  any  bill  or  other  se- 
curity granted  in  consequence  thereof,  and  the  bankrupt  will  also 
be  liable  in  the  pains  of  perjury. 
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§  62.  Dischai^es  aader  fonner  Acts  of  Parliament  to  nanain 
good. 

5  63.  Fottr-fiftlis  of  the  Gze<titora  in  munber  and  vaive  may  an* 
thoriae  the  truatee  to  allow  the  bankrupt,  till  the  period  aaaigynwi 
for  the  second  divideild,  a  snm  for  his  sobsisteacey  not  excee4iag 
three  guineas  a-we^k,  and  not  amounting  to  more  than  fiYe/3€r  cenL 
of  the  net  proceeds  of  his  estate ;  but  no  allowance  shall  be  p^dt, 
if  the  banlo-npt  has  not  kept,  or  shall  not  prodiice,  diatinct  books. 

5  64.  No  creditor  shall  be  counted  in  number  whose  debt,  after 
deducting  all  securities  or  liens,  is  below  L.  30;  but  he  shall  be 
counted  in  Talue. 

§  65.  Sederunt  Book  must  be  kept  by  the  trustee,  and  trans- 
mitted regularly  to  thfs  Clerk  to  the  sequestration  in  the  Court  of 
Session.' 

$  66.  All  a^licationa  under  this  act  may  be  made  to  either  Di- 
vision, <  when  the  Court  U  ^Mngy*  or  to  the  Lord  QnUnary  on 
the  Bills'  in  time  of  ^vcatioo,  or  during  any  recess,  of  the  Court,  or 
'  whim  the  Couti  w  nKdriUingi  and  the  Lord  Ordioary  shall  have 
the  full  powers  of  the  Court,  except  that  no  dtscbaiy  shall  be 
granted  without  the  authority  of  that  Division  of  the  Court  tQ 
which  the  Lord  Ordinary  belopgs.^ 

§  67.  In  case  of  appeal  to  the  House  of  Lords,  the  Court  or 
the  Lord  Ordinary  may  make  orders  for  preserying  the  astel#  in 
the  meantime. 

$  68.  If  i^plicalion  shall  be  presented  for  sequestntioi^  it  may 
be  concurred  in,  or  followed  forth,  by  ai^y  creditor,  even  withput 
the  consent}  or  after  the  death,  lyf  the  original  applicant ;  and  not- 
withstandmg  the  death  of  the  bankrupt  after  such  application,  tbs 
proceedings  shall  go  on  as  if  he  weie  in  lifo* 

(  69.  Court  of  Session  may  e^t^Uiskiegulfftions  for  carrying  this 
act  into  executkm. 

§  7Q,  Sheriff  end  Steward  are  synonymous. 

§  71.  Tbft  faet^,  sheriff-cleric,  txiiMe,  anfi  cemmissionen^  are 
aU  aaewi^^bte  to  the  Cqnrt  of  Sesciioii  for  tiniif  ifitmmiasians 
and  maoagemeiitj ;  imd  ooPrfoiM^  pf  the  crefUtpni  v^y  apply  for  the 
removal  of  the  interim  factor  and  ^ustea,  upon  cause  shown ;  and 
a  majority  of  creditors  in  value,  at  any  meeting  advertised  for  that 
purpose,  may  also  remove  the  trustee,  or  accept  of  his  resignation* 
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§  72.  The  trustee  may  be  discluirged  by  the  Court  of  Sesuon. 

§  73.  This  act  to  be  liberally  interpreted^  and  to  apply  to  iin- 
mairied  women  and  widows,  and  also  to  married  women  cairying 
on  trade  independent  of  their  husbands. 

§  74.  No  auction-duty  to  be  charged  upon  estates  or  effects  sold 
under  this  act. 

§  75.  On  the  expiration  of  thi-ee  years  from  the  date  of  the  first 
deliverance,  the  trustee  must  draw  up  a  report,  showing  the  situa- 
tion of  the  estate,  of  which  a  printed  copy  shall  be  sent  to  each 
creditor ;  and  within  two  months  after  the  eviration  of  the  said 
three  years,  a  general  meeting  of  the  creditors  shall  be  called,  by 
advertisement  in  the  London  and  Edinburgh  Gazette,  when  the 
creditors  shall  give  directions  as  to  the  disposal  of  the  outstanding 
debts  or  effects. 

§  76.  After  such  meeting,  or  after  the  period  when  it  should 
have  been  held,  the  Court  of  Session,  upon  the  application  of  the  trus- 
tee, or  any  of  the  creditors,  may  ioL.  a  time  within  which  the  whole 
proceedings  shall  be  finally  closed  ;  and  the  said  time  being  elap- 
sed, and  no  further  application  from  the  trustee,  or  any  of  the  cre- 
ditors, the  sequestration  shall  be  considered  at  an  end  :  but  if  such 
application  shall  be  made  by  any  <me  concerned,  the  Court  will 
give  such  further  directions  as  may  be  thought  proper. 

§  77.  Estates  sequestrated  under  former  acts,  (12.  Geo.  III. 
c.  72;  2a  Geo.  III.  c  18 ;  SO.  Geo.  III.  c.  5 ;  and  S3.  Geo.  III. 
c  74.)  to  be  distributed  as  directed  by  this  act,  in  so  fiu:  as  seques- 
tration not  brought  to  a  close. 

§  78.  This  act  to  continue  for  seven  years.  [Continued  till  25th 
Jan.  182S,  by  3.  Geo.  IV.  c  29 ;  and  till  25th  July  1824,  by 
4.  Geo.  IV.  c.  8 ;  and  till  25th  July  1826,  '  and  from  thence  to 
*  the  end  of  the  then  next  Session  of  Parliament,'  by  6.  Geo.  IV. 
c.  1 1.] 
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AbBREVIATE     of     adjudii 
tions,  Bige  279. 

Ahiduig  by  writings  either  simple  or 
qma^fieaUt  536. 

Abaateef  decrees  in,  406.  Penons 
cannot  be  tried  criminally  in  ab- 
sence,  644. 

AeeqUtmee  of  bills,  312,  3ia 

Aece8Mitm,  185. 

Aefoaovy  in  crimes,  516. 

Aeeeaaory  actions,  475. 

Aeconqtticea  must  be  specially  men- 
tioned in  criminal  letters,  549. 
Can  an  accomplice  be  received  as 
a  witness  ?  553. 

^coowiisof  merchants,  their  prescrip- 
tion, 375.  How  for  probative, 
380,483. 

Act  for  a  proof,  496.  Act  before 
answer,  462.  See  Indemnity,  Par- 
Hamenif  Sedenmt,&c. 

AetioHf  with  its  several  divisions,  457. 
482.  Actio  dinda  ct  ctmtraria, 
898.  Actions  proceeded  ancient- 
ly on  brieves,  478.  Now  on  sum- 
monses, 479.  Actions  which  need 
no  summonses,  480.  Conooune 
of  actions,  tfr.  Accumulation  of 
actions,  481.  When  is  an  action 
said  to  sleep,  477.  Short  prescrip- 
tion of  certain  actions,  381. 

Adhtrmoe,  action  of,  86. 

Atigudietiiionf  decree  of,  substituted 
in  place  of  apprising,  878^  279. 
Spciaal  adjudication,  278.  Gene- 
nil,  ib.  Adjudication  led  before 
the  term  of  payment,  279.  —  See 
Appritng» 


Adjudication  contra  haraditatmn  ja^ 
centemj  279,  280.  Adjudication 
in  implement,  281. 

Admimcka  in  writing,  474. 

Adminii»vtor  in  law,  90,  98. 

Admrakif,  high  court  of,  its  jurisdic- 
tion, 35,  36.  Act  for  the  better 
regulation  of,  598^  638.  Admiral- 
deputes,  35. 

AdMimy,  simple  and  notour,  531. 
Adultery  a  ground  of  divorce,  85. 

Advocation,  letters  of,  22. 

A,ffinity,  70.     See  Conmngmnity, 

Agndta,  88. 

illMU,538. 

ABens  cannot  hold  a  feudal  right 
without  naturalisation,  143^  456. 

AUment,  or  aHmoi^,  obligation  of, 
between  parents  and  children,  293^ 
294.  By  an  elder  brother,  with  re. 
spect  to  his  younger,  ib.  Aliment 
to  the  heir  in  a  ward  fee,  161,  ex- 
tended in  fiivour  of  fiars  against 
liferenters,  246^  Aliment  to  indi- 
gent debtors  in  prison,  509,  679. 
Separate  aliment  to  wives,  77,  81. 

AUmtniay  debts  not  arrestable,  363. 
Their  prescription,  376. 

Antnon^t     See  Atancni» 

ABodial  goodM,  148. 

ABomanee  of  i^prisings,  278. 

ABuvio,  125. 

Akaragc9,  58. 

Ann,  or  annat,  68,  cannot  be  assign- 
ed by  the  incumbent,  63L  Goes 
to  ezecutbn,  ib, 

AnnMxatiim  of  lands  quoad  §acra,  61. 
Annexation  of  churches  to  mooiw- 
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teries,  250.— See  Church.  Annex- 
ation  of  the  temporality  of  benefi- 
cet  to  the  crown,  252.  Annexed 
property  not  alienable,  144. 

jinnuakaU,  340.  When  due  by  sta- 
tute,  341.  By  acts  of  sederunt,  ib. 
By  the  nature  of  the  transaction, 
342.  By  paction,  express  or  ta- 
cit,  A,  Arc  consignatories  liable 
in  annualrent  ?  300,  or  executors  ? 
446,  or  judicial  factors  ?  284. 
Compensation  stops  the  currency 
of  annualrent,  350. 

AmuialraU,  right  of,  133,  224.  It 
is  effectual,  without  actual  poind- 
ing of  the  ground,  t5.  How  ex- 
tinguished, 225.   8^  DtbitaJkndL 

jtmndty  of  teinds,  256. 

Apparent  heir,  144,  354.  His  pri- 
Tileges,  246,  288^  409.  AKcna- 
tion  by  an  apparent  heir,  144.    See 

Appmd  from  session  to  parliament, 
25,  440,  not  allowed  from  iaisrio. 
cutory  judgment  without  Icaye, 
563.  bifferent  ivgulatiom  ra- 
specting,  f5.  Appeal  to  ch«uit 
courts,  33.  To  house  of  peen,  400. 

jlppnHaUan  In  poindings,  370. 

Apprigmg,  266.  -Form  of  leading, 
ib.  What  subjects  apprisable,  868. 
On  what  debts  can  apprising  pro- 
ceed,  969.  Apprising  on  a  duirge 
to  enter  heir,  t^.  Apprising  must 
be  peifected  by  seisin,  271,  or  by 
diligence  to  obtain  it,  276.  Al- 
lowance of  apprising,  272.  Ap- 
prisers  accountable  during  the  le- 
gal, 273*  H  the  appriser  vassal 
during  the  legal  ?  974k  Denuncia- 
tion dfapprisings,  267.  Reduction 
of  apprMngs,  274.  Restricting 
them  to  a  security,  ib.  Rederap^ 
tion  of  appriaingSj  275i  Ftefrffcnce 
of  apprisings,  B,  Le||al  rctcnioD 
of  apprisings,  208^  277.  Of  ad. 
judications,  978.  Adjudioaiion 
have  the  same  nature  with  appri- 
sings, 279. 

^frMbv,  510.  Can  liiey  be  compel- 
Ted  to  decide  ?  51 1.  Tlkey  camot 
exceed  the  powers  giren  them,  512. 
Their  powers  amply  interpretad, 

5ia 


jtrhiinay  punishment  never  extend' 
ed  to  daath,  ^1& 

ArretimaU  of  persons,  18»  19,  360, 
--of  moveables,  362.  In  whose 
hands  it  may  be  used,  360^  361. 
On  what  debt  it  proceeds,  361. 
Arrestment  on  a  dependence,  ib. 
What  debts  are  arrestable,  362. 
Arrestment  does  not  fidl  by  the  ar- 
restee's  death,  365w  IVefercnoe 
of  arrestments,  967.  Their  pre- 
scription,  378. 

Arrestment  juritdkHoma  Jwtdmidm 
cauMa,  18b— >See  Breach,  Ijootmg. 

Art  and  part,  516.  Indictment  11- 
belling  art  and  part  need  not  be 
special,  540. 

^aoendiaiite,  succession  of,  392* 

MnynatitmMj  how  disttnguiahed  from 
dispositions,  355.  What  rights  aie 
nee  assignable,  356.  Intinmtioa  of 
assignations,  t^.  Asdgnatioo  rv- 
iaita  postettione,  358.  Neoesniy 
asMgnation,  289.  Oaihof  cedent, 
can  it  hurt  the  assignee?  350L 

A$$izef  551.     Assise  of  error,  55& 

AMtifthemaU,  558. 


.^ftCoMer.—See  Tnaion, 

Auditor  of  Court  of  Semon,  table  of 

fees  payable  to,  571. 
^Mnl  of  marriage,  164  ^ 


B 


Bach  iaeh  of  wadset  luMis,  2901 

Baii,  when  admitted  in  crimes,  54&, 

Aia&e  court,  45. 

HacrM  of  a  marriage,  404 

JBMRnu  part.— See  Legiiim. 

Brnking  companies,  act  reguialing 
liM  manner  in  width  tfaty  nay  ne 
a»d  bo  sued,  66(^  681. 

Banhmpt^  wbOb  466.  nohiiNteu  a- 
Hanation  by  bankrupt^  Ab— Bank- 
rupt estalea,  tnia  of,  985.  Act  ftr 
rendering  the  payment  of  traditwa 
more  equal  and  expediriooa,  608^ 

JjonAnipics^,  ftnuduleiit,  540L 

flttmis,  publlcalioM  o^  71,  77. 

Barffttbut  of  mewwhlee,  pre«ripiian 
of,  378.     How  proved,  400. 

BaroHgf  46,  greater  and  lamer,  ib. 
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Barons  originally  bound  to  attend  ' 
in  Parliament,  48.    Juritdiction  of 
barons,  ib.      Tliej  have  right  to 
betrabip  moYaables,  S86. 
JBaymiy,  its  effects  and    privileges, 
46,  150,  154^  190. 

BoMtardtf  how  legitimated,  1 14.  Have 
■o  heirs  but  their  own  issue,  454. 
Tlieir  power  to  make  settlements, 
•k— Incapable  of  legal  tneceseion, 
456^ 

ButttrypaidenfUt9,liS9. 

Bthaviour  as  heir,  480i  By  what 
facts  inferred,  277, 46a  How  ex- 
chldad,  Uh  A  special  sort  intro* 
dnced  by  statute,  421 .  Behariour 
and  prtBcqttio  higr§diiaii8  eomparad, 
468. 

Bm^keg,  24a  Erection  of;  into 
temporal  lordships,  252.— See  StU 
pmJL 

sas. 


^-ctmpHaduz^  d46b  ■■  rfiptstoiw, 
896.  immdam.  410,— onttm,  or  of 
discussion^  S35i 

Bigamy,  532. 

BuMkaaber,  regulations  for  the 
clerks  o^  568»  615. 

JBiff  of  exchange,  310.  Obligations 
on  the  drawer,  312.  On  the  person 
drawn  on,  A.  £flb:t  of  payment, 
t&.  Indorsation  of  bills,  ib,  BiUs 
must  be  negotiated,  313;  to  save 
recourse  against  the  drawer,  315. 
Days  of  graoe»  314.  Privileges 
of  billsof  ezchaiige  by  statute,  315k 
Extended  to  inland  bills,  316. 
Certain  biUs  not  privileged,  A. 
Debto  due  by  bills  not  arrestable, 
362.  Bear  interest,  341.  Prove 
their  own  dates,  311. 

Biahapf^  51.  The  right  to  their  be^ 
nefices  bow  completed,  t(.  Their 
jurisdiction,  63. 

JB^Kift  MoiZ,  535. 

iSlflod*— See  Bond,  Smmmms. 

jaieytoiy,  516. 

BUmoh  holding,  157. 

Bonafidesy  if  required  in  prescription, 
382. — See  Poanmtm,  PofmtnL 

Bandit  heritable  and  moveable,  134 

^  .Heritable  bonds  not  followed  by 
seisin  are  arrestable,  362.     Bonds 


blank  in  the  creditor's  name  dis- 
chai^ed,  309. 

JJMVMpAt  royal,  or  of  regality,  or  ba. 
rony,  45.  Thdr  juriidiction,  46. 
Can  the  lands  of  boroughs  royal  be 
ieued?  144.  Act  regulating  tho 
disposal  of  their  oommon  good, 
66& 

Bmrokgh  courts,  regulations  Ibr,  646, 
665. 

Bottomry,  540. 

Brwach  of  anestment,  364^  586. 

Brewmg,  the  right  of,  implied  in  pro* 
perty,  187. 

Britf,  Vl%.  Retoorable^  4t].-i-^6ee 
Morianeettry,  Teree^  Ibc. 

BuFdem.  Real  burdens  on  hmd  must 
be  exproaecd  in  the  investiture,  155i 
What  words  eonstitnte  »  real  bur- 
dan,  16. 

Burgage  holding,  originally  a  species 
of  ward  holding,  156.  The  bo- 
rough is  the  king's  vassal  in>  1^ 

Burgeu  haa  right  to  heirship  move- 
ables, 395. 

Jiiopift.— See  Borough, 


Cahmmyf  oath  of,  468. 

Caption,  letters  of,  504w  Meesengcrs 
or  magistrates  reftiring  to  concur 
aie  liable  for  the*  debt,  16. — ^What 
persons  secured  against  caption  on 
civil  debts,  106,  505.  Sanctuary 
from  caption,  505.  In  what  cases 
caption  may  be  stayed  without  sus- 
pension, i&.  Lettenof  open  doors, 

5ia 

Camudtieo  of  superiority,  160,  ikll 
by  the  reverser's  death  during  the 
legid,274.— SceiVbfi.€filry,  Ward, 
&c. 

CoMf  amunomo,  473. 

OiKCion,  juratory,  501.  Judkio  $iati, 
IS,  otjudieatum  tohi,  340. 

Oonrtbntfrt,  simple,  335.  Cautsoners 
bound  conjunctly  and  severally,  ib. 
Cantionen  for  perfonnanoe  of 
facts,  386.  Caudonera  may  be 
interposed  to  a  natural  obllgntlon, 
337.  Cautioners  have  relief  a» 
gainst  the  debtor,  except  in  special 
cases,   ib.     Judicial,  339.     Sums 
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paid  cautioners  on  distress  bear 
interest,  3^1,  Are  co-cantioners 
bound  to  the  creditors  in  soHdum  9 
336.  Mutual  relief  among  co- 
cautioners,  338. 

Cttntumrif,  prescription  ofy  379.  Ex- 
tent c^  the  act  establishing  it,  ib. 

Certificaiunh  in  a  reduction-impro- 
bation,  459.  Certification  that  the 
party  shall  be  held  pro  coi^tato, 
489. 

Cam  bonorum,  SffI,  In  what  cases 
oompeienty  and  its  effects,  508. 

C^pAairwf,  52.  Hiey  must  con- 
aent  to  the  Bishop's  deeds  of  a- 
Uenation,  848. 

C^arff9  on  letters  of  homing,  176. 

Charge  to  enter  heir,  269,  either  ge- 
neral or  special,  270.  Heir  may 
be  charged  tn/ra  annum  dcfi&wtm- 
ifi,  ib. 

Charge  against  superiors  by  heirs, 
419.  By  adjudgera,  272,  277. 
The  effect  ef  this  last  sort  limited 
to  co^^judgers,  280. 

Charter,  original,  and  by  progress, 
145.  Different  parts  of,  146,  149. 
A  me  and  de  me,  145.  Of  novO" 
danaie,  153.  Of  union,  154.  With- 
out seisin  an  incomplete  tight,  155. 

Chaud  mOa,  526. 

CkUdren,  lawful  and  unlawful,  113, 
115.  How  far  children  acquire 
for  their  father,  112.  Forisfami- 
liation  of,  436. 

Churches,  mensal  and  common,  250. 
Form  of  admission  into,  55.  Re- 
paration of,  and  church-yard  dikes, 
61.  Annexation  and  disjunction 
of  churches,  56,  61.  The  seats  of 
a  church,  121.  Patronage  of,  52. 
Church  govemmenty  episcopal  and 
presbyterian,  51. 

OAvrcA  lands,  what  requisite  to  their 
alienation,  248.  Annexed  to  the 
crown,  252.    Prescription  of,  383. 

rircM^  courts  of  justiciary,  32.  They 
have  now  a  dvil  jurisdiction,  33. 
Presentments  and  informations,  in 

.  order  to  trial  before  them,  546h 

Circimduetion  of  the  term,  4^. 

Cireumvenium,  ground  of  reduction, 
462. 


Citatitm,  interruption  by,  388. 
dame,  buying  of^  524. 
Oare  conalat,  precept  of,  416. 
Clergy,  secular  and  regular,  50l 
Cognalie,  88.    No  legal  succession  by 

cognate,  392. 
CogwUionie  cauaa,  decree  of»  282. 
Cotateral  succession,  391. 
OoBation  by  the  heir,  431.     Among 

the  younger  children,  437. 
OdOsImni  of  benefices,  55» 
CoBege  of  justice,  their  privileges,  27, 

29.     Commimicatied  to  tiw  court 

of  ^chequer,  34^ 
CoBkre  and  aalters,  116. 
CbM6a^  anciently  a  method  oC  proof, 

48a     SeeiTiieL 
Oomme»daior$,  51. 
Ooaumeeariee,  64.    By  whom  named, 

ib.  Jurisdiction  of,  65,  66.    Com^ 

miasaries  of  Edinburgh,  65^     Act 

for  the  regulation  of,  600,  64a 
Commi8tioner9»^»8t6  Juetkiarg,  Stqr- 

pfy,  TeuuU,  &c. 
QmmdeBoria*     Patitum 

aoria  pignoribue,  218. 
Comnuxtion,  126. 
Commodate,  296. 
Common  debtor,  360. 
Common  pasturage,  229. 
Commontiee,  the  division  of,  333. 
Communion  o^  g!OioA&,  72. 
Compenaation,  its  effects,  350.     In 

what  debts  it  takes  places  351. 

Not  admitted  after  decree^  352. 
Competent  and  omitted,  496b 
Competition   in  escheata,    189.      In 

confirmations  by  the  superior,  211. 

In  resignations,  212L     In  peraonal 

rights  of  lands,  214.     In  inhfbi- 

tions,  262.     In  adiudication%  275. 

Adjudgers  with  other  lights,  a6. 

In    diligences   prndtnia  prooeuu, 

288.  Catholic  with  qMcial  ij^ts, 

289.  Assignees,  356.    Arresters, 

367.  Arrester  with  an  assignee, 

368.  Arrester  with   a  poinder, 

369.  Creditors  of  a  defunct,  447. 
Creditors  of  a  defunct  with  credi- 
tors of  the  heir,  424  447. 

Omc&fdiacf  cause,  495. 
Qmdituma   adjected    to    obligation^ 
293,  344. 
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Cm^Mon  of  a  pinnel  judicial  and 
extrajudicial^  552. 

CiDi)/!nNafioii  by  a  superior^  not  pre- 
dicljr  neccasary  in  base  rights, 
90a  Public  rights  nuU  without 
confinnation,  809.  Has  confirma- 
tioD  dftct  from  the  date  of  the 
ij^t confirmed?  810. 

Ouifimaikm  of  a  testament,  438. 
Confirmation  on  general  letters 
discharged*  440.  Confirmation 
qmt  executor-creditor,  441.  Co'n* 
firmation  ad  amna  vd  mak  op- 
pirdiatmf  4A&.  JdnimtsteMiat^AS. 
JPartial  ooofirmation  by  the  next 
of  kin,  444.  Legitim  and  relict's 
part  transmit  without  oanfirmation, 
443i  l^pedal  rights  need  no  con* 
firmation,  ih. 

On^tnony  a  method  of  extinguishing 
and  suspending  obligations,  354. 

Conipaiet  rights  to  strangers,  401.  To 
husband  and  wife,  240.  To  lather 
tt^  son,  401. 

Col^miet  and  anrfidaU  persons,  464. 

Omquetif  provision  of,  404. 

Omqueaif  heir  of,  39^ 

Onuaigmnitytaid  affinity,  decrees  of, 
forbidden  in  marriage,  70.  Con- 
sanguinity  or  affinityi  an  d^ection 
agsinst  a  judge,  19.  Against  a 
witness,  492. 

Oon$mt  requisite  to  obligations,  295. 
A  method  of  extinguishing  them, 
350. 

OonsiffMaiuiH  of  money,  300.  Of  re- 
demption money,  219.— See  Heri' 
tabU. 

Qnuutorud  court,  64.^  The  court  of 
session  the  King's  great  consistory, 
66. —  See  Commissarie$, 

QnuoHdaium,  2\\,  ^\, 

Condtdde  of  ScoUand,  his  jurisdiction, 
48.  Inferior  constabularies  abo. 
lished,  tfr. 

CmstoUes  to  justices  of  the  peace, 

4a 

Cbnlrael,  295.  Division  of,  tfr.  When 
proveable  by  witnesses  ?  490. 
Marriage-contract,  is  it  valid  with  • 
out  witnesses?  330.  Second  mar- 
riage-contract, 404.  Implement 
in  contracts  must  be  mutual,  344. 

Cofttraveniion.  — -  See  LawhorrowSy 
Tailzie,  « 


Contribution  of  goods  on  the  lu  lUut* 
4&i,334. 

Copartnery, — See  Sockfy, 

Corrti  dAadi,  SW. 

Corroboration^  bond  of,  338,  380. 

OomcU,  privy,  of  Scotland,  thdr 
powen  and  jurisdictions,  25.  Now 
abolished,  26. 

Comncii  atid  Setmont  lords  of,  2& — 
31. 

CoHTtety  c^  SDodand,  244. 

CoMfU  of  law  in  Scotland,  act  for  re- 
gulating the  forms  of  process  in, 
602. 

Crediian,  how  secured  against  alie- 
nations by  their  debton,  463.  — 
Ste  Competition,  BanMng^  Bankn^* 

Cnme$t  public  and  private,  51 4^ 
When  bailable,  545.  How  divid- 
ed in  regard  of  the  punishment, 
517.  How,  in  regard  of  the  ob- 
ject, 518.  Only  triable  by  jury, 
551.  Form  of  trial  in,  547,  &c* 
Probation  of,  552,  &c.  Extinction 
of,  55a 

Criminal  letters,  549. 

Ooion.— 'See  King. 

Cvrators,  90.  Who  incapable  of  cu- 
ratory, 91.  What  number  must 
concur?  92.  Curator  ad  Utes,  91. 
— See  Administrator,  Husband^  In- 

.    ventory.  Tutor, 

Curatory  of  idiots,  107.  How  con- 
ferred, and  to  whom,  t&.  Cura- 
tory  dative  of  idiots,  108. 

Current  rent,  363.  Current  account, 
37& 

Curmng  of  parents,  528. 


D 


Damage  and  interest,  340,  368. 

Oead'a  part,  43 J. 

J)ean  of  Guild,  bis  jurisdiction,  45. 
Regulations  for  bis  court,  665. 

Deathbed,  the  law  of,  426.  Death- 
bed how  excluded,  427.  The  re- 
ductioo  on  deathbed  to  whom  com- 
petent, ib.  What  deeds  reducible 
by  it,  42a 

Debita/undif  159.  What  non-entrie<« 
wr^  dMtaJundij  172.  Preference* 
of  adjudications  on,  226.  Actions 
on,  471. 

Decimo'  incbuutt  238, 
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DetiMitms  of  session,  9. 

Bedaraiory  anions  410,  479.  Spe- 
cial declarator,  171*  Declaratory 
lawB,  4. 

Dedmature  of  judges,  19,  20. 

Decree,  406,  either  mjbro  or  in  ab- 
aence,  490.  Wlien  opened  by  Mis- 
pension,  and  when  by  reduction, 
500.  Decree  conform,  503.  Act 
abridging  the  form  for  extracting 
decrees  of  the  court  of  seasion, 
565^— See  Exeeidkm 

/Mreet-arbitfal,  51<^  are  fiivourably 
interpreted,  513^  When  redu- 
cible, 512. 

2>e0dl».— See  Wntimge. 

Dtfentey  dilatory  and  peremptory^ 
461.  Proponing  defenoo  infers  pro- 
rogation,  20.     See  JPflMiae. 

DefSixmait  of  oAcen  of  the  law, 
524,— «f  the  officers  of  customs  or 
excise,  525. 

Bdegatwn,  354l 

DMeratmg,  right  of,  410^  lost  by  an 
apparent  heir's  immixing,  *6.  See 
ExkibUUm, 

De^ct,  515.  Actions  arising  fiom, 
transmit  not  against  heirs,  470. 

jMi't^ery  of  writings,  318.  When  pre- 
sumed, ih.  Certain  deeds  effectual 
without  dellrery,  319. 

DemaAratumy  51^7. 

Demmaaiiim  upon  homing,  with  its 
eflfects,  176.  Sums  after  denuncia* 
tion  bear  interest,  341. 

DqMMtation,  contract  of,  896.  De- 
positation of  writings,  316. 

DeteatdtmU,  line  of,  56.  Succession 
of,  391. 

DeeertUmy  wilful,  a  ground  of  di. 
▼orce,  86. 

DestgrnOkm  of  mamea  and  glebes, 
59. 

De^gnaHon  of  witMeeee,  a  solemnity 
of  deeds,  306. 

Deetinaikm,  simple,  396. 

Diets  of  compeannce  in  criminal 
trials  peremptory,  550.  Deseiting 
the  diet,  t&. 

DtHgenee  against  debtors,  real  and 
personal,  261.  By  crediton  of  a 
deftinct,  or  of  the  next  of  kin,  441. 
Inchoate  or  begun,  962,  367, 465. 
Where  to  be  published  and  regis- 
tered, 41.  Against  witnesses,  4^95. 


Diligences  pendeMte  lile  inellbctuiir^ 


Of 


DUigeHBe  mt  easre  requieile  in 
trects,  897!  Pffwiable  by  totors 
and  curators  95,  96.  By  execu- 
tors, 445. 

Dm^argeot  obligMions,  316.  Ge- 
neral discharges,  349.  Consecutive 
discberges,  fot*  tkree  temi  or  yeses 
i6. 

Diedamatkm,  ISa 

Z>Mc«»i^  of  cMitors  38&  Ofbdrs, 

4oa 

Di^poMtms  365 — See  OlarAr. 

Diabrem,  payment  oa,  341. 

Dwimon  of  comnonties   389L 
runrig  leads  384. 

Dwofce,  82*^66. 

DoU  eescntial  to  crimes  iH5k 

JDoawet,  16»  489. 

DetMKUBi^  ewMflif,   11k 
'  H  atfOf,  14fi.     What  inchided  ia 
demmutm  directum,  159.     What  in 
dominiMm  mtUe,  185. 

Demtarjf  to  casualties  of  mperiority, 
178. 

DoRotum,  344.  Donatioa  wurtk 
eamof  345.  Donation  not  pre- 
sumed, &,  Donation  between  bos- 
band  and  wife,  80,  82. 

2>oiwoole,  186w 

Draapn  temd,  251. 

i>McffM9,  529. 

Dyv&wr*e  habit,  506. 


JSameelf  380. 

£(imlnaryhf  the  eojuaumtJi  ^ofrie  t» 
persons  abroad,  18,  364^  439. 

Egyptians,  536. 

J^eciion,  action  of,  469.  Letlcts  of 
ejection,  510. 

Eik  to  a  reversion,  217. 

Empkyteime,  157. 

Eeiry  of  an  heir,  by  service  and  re- 
tour,  441.  By  precept  oi  dare 
eonetai,  416.  By  beep  and  anpk, 
417. 

EqmUy^  court  of,  31. 

EreeOim  of  lands  into  a  barony,  48, 
154y  190.— «f  beneioei  into  tem- 
poral lonbfaips  258.  Superiorities 
of  erection  belong  to  the  CrMns 
256. 
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£icAeat,l75.  Single  esdiMt,  i6.  It 
felt  formerly  on  denunciation  for 
riWl  debt,  176.  It  still  IkUs  on  de- 
nunciation in  criminal  causes,  177y 
518»  and  upon  adultery,  531.  What 
is  comprdiended  under  single  es- 
cheat, 175,  177.  It  requires  de. 
clarotor,  178.  Liferent  escheat, 
179.  What  falls  uQder  it,  180. 
Constituted  without  declarator,  ib. 
Rules  of  preference  in  escheat,  182. 
Simulate  gifVs  of  escheat,  ib. 

Evietum,  Intimation  of  a  process  of 
eviction,  149* 

Ejccambionj  ^* 

Bxceptioniy  or  defences,  in  what  case 
they  prescribe,  ^.     See  Defence, 

Exchequer,  court  of,  its  jurisdiction 
and  privileges,  Si.  What  signa- 
turcs  or  gifts  can  be  passed  in  ex. 
chequer  without  a  sign  manual, 
18S.  Magistrates  of  boroughs  an- 
swerable to,  for  administration  of 
common  good,  677. 

w^jcpiRiiumtcattbn,- penalties  of,  by  the 
former  law,  143,  455.  Now  uken 
off,  143. 

Excu^ffotion,  letters  of,  540. 

Execution  of  summonses  or  lettets, 
176.  Solemnities  of  written  exe- 
cutions, 307.  Executions  how  far 
probative,  483.  Execution  of  a 
testament,  ^U).  Execution  of  sen- 
tences  and  decrees,  509.  Execution 
of  criminal  sentences  suspended  in 
point  of  time,  557. 

Executor,  431.  Stranger  named  exe- 
cutor, 433.  Who  preferred  to  the 
office,  439.  Executor  decerned  and 
confirmed,  440.  Executor  surro- 
gate, ib.  Executor  not  liable  uUra 
vires  inventaru,  445.  They  arc  only 
trustees,  446.  In  what  cases  may 
they  pay  without  sentence,  447. 
Exoneration  of  executor,  449. 
Executor-creditor,  440.  Co-exe- 
cutors, 445.— Sec  Confirmaiion. 

Executn/f  what  debts  affect  it,  436. 

Exercitora,  how  obliged,  329. 

Exhibition  of  writings',  475. 

Exhibition  ad  drKberandumt  410. 

Extent t  old  and  new,  169. 


U 


V 


Fadhtjf  of  temper,  1 10,  463. 

Foetore  on  sequestrated  estate,  283. 
Tlieir  powers  and  duty,  284.  Their 
salary,  ib.  Factors  for  pupils,  89. 
Arrestment  in  the  hands  of  ftctors, 
361.  Factors  without  sequestra- 
tion, 285* 

FacuUite,  not  lost  by  prescription,  386. 

FdtM^ood,  53&»  False  weights  and 
measures,  t&, — See  Forgery,  /m- 
probation, 

/^omt^,  children  in,  87,  112,  437. 

Father  is  administrator  of  law  to  hit 
children  infanoUa,  90.  Power  of 
a  father  over  his  children's  provi- 
sions,  403. 

Fear, — See  Force, 

Fee  or  feudal  right,  142.  What  sub- 
jects  may  be  given  in  fee,  144. 
Who  can  grant  fees,  142.  Who 
can  receive  them,  143^ 

Fee  or  Wages  of  servants,  in  what  ca- 
ses  not  due,  323.  How  far  arrest- 
able, 363.  How  far  a  privileged 
debt,  447  The  prescription  of 
fees,  375. 

Fee^fiind,  established  for  salaries  of 
principal  clerks  of  Session,  tlieir 
deputes  and  assistants,  566.  Col- 
lector of,  ib.  Dues  of  court  pay- 
able  to,  570. 

l^esf  to  clerks  of  Ordinary  Lords  to 
form  a  common  fund,  570. 

Feu-duties,  156,  andebitafiouU,  159. 
Right  of  a  superior  to  the  feu- 
duty  cannot  prescribe,  387.  See 
BeritabU. 

Feu-hoiding,  157,  irritated  obnonso' 
hUumcanonem,  167. 

Fiar  and  liferenter,  239,  402. 

Fictio  juris,  497. 

Fidejussion,  336. 

Fishing,  right  of,  restrained,  122. 
Salmon  fishing,  188. 

Force  and  fear,  grounds  of  reduction, 
462. 

Foreign,  decdn  signed  in  a  foreign 
country,  317. 

Foreigners,  jurisdiction  over,  18, 
Forestalling  of  markets  5^5. 
Forethought  felony,  526. 
Z 
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tcntiout,  13.  Supreme,  inferior, 
Mid  mixed,  tb,  WTatiTe  snd  cu- 
mulative, 14.  Cumulative  juris- 
diction in  the  crown,  24.  Perao- 
nal  and  heritable,  15,  Heritable 
'  jurisdiction  now  abolished,  40.  Ju- 
risdiction proper  and  delegated,  14^ 
15.  Ciril  and  criminal,  14.  Ci- 
▼a,  how  founded,  16.  Criminal, 
how  founded,  544.  Phjrogated 
jurisdiction,  20.  King  the  foun. 
tam  of  jurisdiction,  12,  23. 

Jiffy.     See  Inquest, 

Jvron  in  criminal  trials,  peremptory 
challenges  allowed  of,  66a  Quail- 
fications  and  manner  of  enrolling 
and  dkoosing,  669. 

Jury-irial,  commissioners  appointed 
to  report  on  expediency  of,  664. 
Jury-Court  established,  579, — to 
be  held  at  Edinburgh  or  circuit 
towns,  584.  Jury  to  be  unanimous, 

584. 

jrift  dMerandi,  410.  Jus  deoobOum 
falling  to  the  church,  55.  Jusma-' 
riti  et  rduOa,  7a  Not  forieited 
by  clandestine  marriage,  72.  Jus 
pr€Bventi€nis  in    jurisdiction,    15. 

•  Jus  supervemens,  144^  Jusrtpnt" 
sentatioms  in  heritage,  391,  does 
not  take  place  in  moveable  succes- 
sion, 429.  Jus  sanguhus  cannot 
be  lost  by  prescription,  387. 

Justices  of  the  peace,  their  jurisdic- 
tion  before  the  union,  42,  and  since, 
44.     How  many  make  a  quorum,^ 
t&.      Their   powers   under   small 
debt-act,  683. 

Justiciar  of  Scotland,  31.  Court  of 
Justiciary,  32.  Deputies  of,  t^. 
Criminal  jurisdiction  of,  ib.  See 
CireuU-amrt, 

K 

Kammg  to  a  terce,  243. 

X%,  the  fountain  of  jurisdiction,  12, 
23.  Jurisdiction  of  the  King  and 
his  council,  25.  King's  right  of 
Implying  vatant  stipends,  54^  Wst 
right  in  all  lands,  without  seisin, 
15a  He  is  considered  always  as 
the  eldest  superior,  165.  How  fkr 
bound  in  warrandice,  148.     King 


succeeds  aav/ltmtii  hmres,  452,  an^ 
consequently  to  bastards,  454. 

XWk.     See  Ckurck, 

Xnavetftipf  23a 


Lawt  1.  Promulgation  of  laws,  a 
Laws  declaratory,  4.  Prohibitory, 
]  0.  Interpretation  of  laws,  9—1 1. 
'  Law  of  nature.  1  •  I  fes  properties, 
a  Law  of  natiooB,  2.  Law  dvii 
or  municipal,  2.  Jewish,  4v  5. 
Roman  and  Canon,  5^  a  Tbeir 
authority  in  Scotland,  a  Written 
law  of  Scotland,  6,  7.  Unwritten 
law  or  custom,  8.  Law,  feudal, 
140. 

Laisborroufs,  letters  of,  466.  Cob» 
travention  of,  t^. 

Lease.     See  Tact. 

Leafing  making,  52a 

Legacy,  432.  Veibal,  r6.  Legaium 
ret  alietug,  432.  Legacy  of  an 
heritoble  bond,  43a  General  and 
special  legacy,  ib.  Legacy,  how 
tta  proveable  by  witnesses,  481. 

Legal  reversion,  215,  S68. 

Legatee,  universal,  432.  Legatee 
cannot  pursue  on  the  passive  tides, 
423,  451. 

LegUim,  436.  To  whom,  and  when 
due,  ib.  Renunciation  of  legitim, 
how  inferred,  437. 

Legitimacy  presumed  in  a  service, 
4  M .  Marriage  of  the  parent  pir-, 
sumes  legitimacy,  113. 

Legitimation,  letters  of,  their  cffect^^ 
15,  454. 

Letters  of  four  forms,  503.  Letters 
of  slains,  558.  Letters,  or  writs 
issuing  in  ihe  King's  name.  See 
Caption,  Homing,  &c, 

Ubet  of  a  summons,  479.  Oui  dif- 
ferent grounds  of  action  be  thrown 
into  one  libe),  481.  A  criminal 
libel  must  be  special,  549. 

Licence  to  pursue^  444. 

Liege  poustie,  4S6. 

lAfirent}  simple^  459.  By  reserva- 
tion,  240.  Liferenttfs  must  use 
their  right  wlva  rei  subtiantia,  245, 
and  find  caution  for  that  purpose, 
ib.      Liferent  burdened  wiih  tfce 
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,  bcir's  aUmcnt,  846.  Eitinctionof 
iifcrcntSy  ib.  Tenns  of  liferent, 
ib.  Wife's  conjunct  right  resolYCs 
into  a  liferent,  S41,  408 — See 
Eacheat,  TraumiBtion. 

UferaU  by  Law.  See  Owrtay,  Terce. 

Litigioiia  by  begun  'diligence,  874, 
465. 

XtCiMsonteatafiMi,  488. 

XjOom  or  muhmm,  contract  of,  895. 
Loan  of  money  must  be  constitu- 
ted by  writing,  401. 

Loctdityt  decree  of,  57. 

LoeaHoH^  contract  of.  383. 

Ijocub  panUeniim,  303. 

Looamg  of  arrestment,  365.  In  what 

,  cases  caution  not  admitted,  ib. 
Effects  of  loosing,  366.  Act  of 
sedemnt  as  to  loonng  arrestmenta, 
667. 

ZiMBraliM,  successor,  483. — See  Pra- 
etptio  hctredUatU. 

Lyon,  King  of  Arms,  his  office  and 
jurisdiction,  46.  , 

M 

MagiMtrateB  of  boroughs,  45*  Magis- 
trates obliged  to  concur  in  execu- 
ting captions,  504.—- See  Pruaner. 

MoUm  and  duties,  action  of,  471. 
Prescription  of,  378. 

Migoniy,  87. 

Mandatett  special  and  general,  387. 

,  How  mandates  expire,  388.  Ta- 
cit mandate,  389.  Mandate  in 
crimes,  517. 

MamM  of  ministers,  at  whose  charge 
to  be  l^uilt  and  repaired,  58.  Free 
manse,  t&.  Relief  in  the  designa- 
tion of  manses  and  glebes,  60.  • 

Marriage,  68,  requires  consent  de 
praaenHuSf.  Presumed,  69.  For- 
bidden degrees  in,  70.  Clandes- 
tine, 78.  Dissolution  of,  88,  by 
death,  83»  by  divorce,  85,  or  wU.« 
All  desertion,  86.— See  Cmlrac^ 
Hmr$, 

Marriage^  casualty  of,  163.  Single 
and  double  avail,  164^  165.  Mar- 
riage  due  only  to  the  eldest  supe- 
rior, 165. 

Matter  of  a  ship  binds  his  exenitar, 
389.     Master  and  servant,  1 15. 


MtBttngtr,  49.  His  powers  in  poind- 
ing, 371.     Deforcement  of,  378. 

MHif  whether  a  separate  tenement, 
185.  A  mill  cannot  be  built  on 
lands  astricted  to  another  mill,  186. 

.  Mill  services  how  far  implied  in 
thiriage,  836. 

Mhterab,  what  kinds  tnler  regaHa,  187. 

ifnttftert,  form  of  their  admission, 
55.~^8ee  Siq)auL 

MinorSy  either  pupils  or  puberat,  87. 
Restitution  of  minors  against  hurt- 
ful deeds,  101,  108.  Iftaor  nofi 
tenehir  piaeUare,  104,  106.  A 
minor  pidfta  may  be  without  cura- 
tors, 92m  He  can  dispose  of  his 
own  person,  ib.  Other  privileges 
of  minors,  106,  868,  881,  384. 
Can  minors  be  tried  criminally? 
516. 

Mmoritg  is  not  interruption,  389. 

Mi^ftritum  of  treason,  588. 

Missive  letters  m  re  mercatoria,  310. 

J/odli^lcoliioii,  decree  of,  57. 

Molutatitmp  action  of,  471. 

Martaneegtry,  brief  of,  418. 

Mfntififioiion  to  the  church, 
hospitals,  158. 

Moveable.     See  Heirak^^ 

JI/u&i]p/!i-poinding,  action  of,  475. 

Muliurety  ^38.  Disposition  of  a  mill 
with  the  multures,  833. .  Disposi* 
tion  of  lands  with  multures,  834. 
What  if  the  clause  of  multures  be 
only  in  the  ienenda$f  839L  de- 
scription of  multures,  377.  Ac- 
tion of. abstracted  multures,  8.37. 
Multures  insucken  and  outsucken, 
83a     Dry  multures,  836. 

Murder,  526.  Self-murder,  587. 
Prestuned  murder  of  infants,  588. 

JlitfibKoR,  587. 

IfvteNm.— >See  Loan, 

N 

NatwraHtation,  143,  454. 

yauta,  cavponea,  atabularii,  edict  of, 
898. 

Negotiorum  geatio,  331. 

Non^etUry,  167.  Difference  between 
non-entry  duties  before  citation, 
and  those  after  it,  168,  171.  Non- 
entry,  when  excluded,  178.     By- 


or  to 
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gone  non-tntne^  how  racittdcd. 

17a 

NoUay*  Cler^vien  diKbirged  fiiotti 
bdag  odUries,  etoq)t.in  ttsu- 
menta^  310.  Sufauripcion  by  a 
notanr  for  the  portf  « SOL 

NotariaLSee  IrutmmaU. 

Jfgoalfmt  ana. 

^ovodanma,  chiuie  of,  146L.  .Char- 
tcrs  of  novodamus  must  be  signed 

.   by  the  King,  ia4^ 

Nunct^naive  testameat,  4dS. 


^^  ofparty  on  refrrenetv  4dV  «f- 
fecta  only  the  litigants,  405.  Qua- 
lifled  oath,  (ft.  Oatk  in  sopple- 
ment,467.  OatiiofG0fannny,48a 
A  party  not  compearing  to  make 
oath  is  held  pro  eoijfisto,  169. 
Oath  m  lite,  4MV-«K»f  verity  and 
of  credniity  or  opinion,  w.'^^ 
party  In  Crimea^  d&SU 

O^atum,  29i,  with  ito  dhrisfone, 
t&.  Obligation. aecesMH^,  S3& 
Obligation  impossible^  8M  flub- 
ject-matter  of  obligation^  dUw 
Obligation  of  yearly  prestations 
c*nBotpr88Cribe,386.  Extinction 
of  obUgation,  S46,  st  sey. 

Ocettpatum,  121. 

Order  of  vtdenption,  218,  completed 
by  consignation,  219.  It  is  as- 
ognable,  22a  Need  not  be  re- 
gistered, 221.-~8ee  Beda^ftioH. 

0pm  doori,  letters  of,  510. 

Ooertmtm  in  a  submimion,  510. 


Pactum  mufaoN,  295.  Pacttm  ttera- 
torium,  303.  De  AorarfMt  9wm^ 
tis,  34a  Ih  rwirwmdmdot  322.— 
See  CiMRmtMoria. 

Pomis/,  who,  550. 

PapiiU,  their  inc^Mcities,  9%  143, 
456. 

Paraphernal  goods,  74.  How  far 
can  the  wife  alienate  them?  78l  • 

Parmia  and  children,  112,  113,  294, 
402. 

ParHamnt  of  8QiiUand«  was  our  so- 
vereign civil  roint,  24.     Now  the 


bouse  of  Peettof  Gteift  BiitaD, 
25u.  Britisis  Parliament,  and  the 
Soota  tepresentatioaia  it,  A.  The 
right  of  bAnolis  by  our  old  law  to 
sit  in  Pariiament,  46.  Aota  of 
iVwliavMit,  6.  Private  acts  of 
Parliament,  24. 

ParriddBf  527. 

Parmmage^  Benefices  are  eiilKrpaiw 
sonages  or  vicarages,  24&-^3ee 
TnmL 

Paadve  tides,  420.  Catm  or  bAa. 
viour,  t6.     PrM^Ho  hnmhMia^ 

'  432.  Proponing  dslbncecagatast 
the  pi^ecessor's  dobtr  424.  Not 
renouncing  en  a  duege,  A.  £b» 
try  to  a  more  remote  pradoceMor, 
42&  Vltious  intromission,  449. 
Passive  titles  introduced  only  for 
the  security  of  creditors,  482*  461. 
Certain  passive  titles  are  limited  to 
particular  debts,  424. 

Parimagef  right  of,  229. 

Pairom,  52.  The  pope  foramly, 
now  the  Kingt  is  presumed  pa- 
tron, t(.  Patron  of  provostrics 
and  chaplanries,  ib»  Of  milegiatt 
charges,  5&  The  right  of  patrons^ 
246,  25a— See /VbsoiMkm,  To- 
emu* 

Paymad^  347.  Rules  for  applying 
indefinite  payments,  »&•    X^ymeiit 

•  bona  fide,  ib.  Psyment  befon  the 
term,  in  what  case  not  admitted , 
348.  Presumed  payment,  A. 
Payment,  how  far  proveaMe  by 
witnesses,  401. 

p0»^  bouse  of,  26.  Peersfreefirom 
caption  on  ciril  debts,  605i 

Pmai  actions  not  traaamissible  a- 
gainst  faeiia,  468 

PeraMMslioii,  brief  of,  471. 

ArJen&aa  rd  tendktg,  321. 

P^^iwr9,688. 

PtrmMiim^  how  distingniihed  from 
sale^32a 

Perwoiud  rights,  290.  Personal  right 
of  lands,  164^  213L 

pgrtmeni  of  lands,  what  included  in 
it,  189. 

PttUory  action,  i70. 

PAAify,  53a 

Ptrffcy,  M5. 
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>cm  agaansty  538. 
'cff,  aoa     TfaemlK 
^  cannot  be  told 
n;,  301. 
ining    to,    not 

Wamnt 
Must 
re?  ib. 
a09* 
«    double 
Menenger*! 
^ng,  371.     Effect 
^  not  completed)  ib, 
^ «  real,  or  of  the  ground,  to 
>om    competent,    458.        Who 
mutt  be  called  as  defenders,  t&. 
« Its  real  elects,  499. 
Poor,  117. 
Poet's  roll  in  the  Court  of  Session, 

regulations  respecting  tiie,  693. 
Pop€t  50.     His  jurisdiction  abolish- 
ed, td. 
/^>rf.     Right  of  a  free  port  mier  re- 

gaUa,  189. 
Porteous  roll,  547. 
Posaettion,  natural  and   civil,    187. 
Can  two  persons  possess  the  same 
subject  ta  soKdum  f  128.  JSonaflde 
and  malaflde  possession,  t&.    Fbs- 
session  m  moveables,   prsfumed, 
129,  but  not  in  lands,  a&.     Effects 
of  lawful  poasession,  A,     Posses- 
sion,  to  what  title  is  it  to  be  ascti- 
bed,  130.    DeceimaS$  titntnaalu 
ponemo,  383,  is  not  properly  pre- 
scription, i5. 
Poiteuory  actions,  470.     The  bene- 
fit  of  a  possessory  judgment,  472. 
PrtuqtHo  harediiatiM,  what,  and  how 
limited,  422.     PraeepHo  and  be- 
haviour compared,  423. 
Pmreponto.— See  H^ife. 
Pravento  termmo,  summons  of,  478. 
JPrcMSuruuM,  29oL 

Pnc^  of  seisin,  150,  must  now  be 
engrossed  in  the  charter  or  disposi- 
tion, tft.  Precept  of  warning,  200* 
Of  dan  coMiaif  416.  Precepts 
against  the  superior  in  apprisings, 
271,  in  services,  416.-- Sie«  Procii- 
rotorist. 
Prtcepts,  inland.— See  BUls. 


PfiMfitfsN,  in  order  to  a  criminal 

trial,  A46.    ^ 
Prg^irmce.— See  OMipcfiCum,  Rank^ 

PMate^  51,  has  right  to  heirship 
moveables,  395. 

lYtMtOHltUMf  218. 

Prubjfttry,  their  powers  as  to  manses 
and  glebes,  59. 

Prtaer^ikmy  372.  Positive,  37a 
Title  of  positive,  in  heirs,  374^  and 
in  singular  successors,  A.  Fbsi- 
tive,  of  church  lands  and  rents, 
38a  Negative,  874.  Shorter  ne- 
gative,  375.  Is  bona  Jidet  requi- 
red  in?  382.  Runs  de  niomealo 
m  inohwrAmi,  ib.  Against  whom 
does  it  run  ?  38&  Certain  rights 
cannot  be  acquired  by,  385.  O- 
thers  cannot  be  lost  1^,  386.  Of 
crimes,  560.  —  See  InUrnq/Oon, 
SenrihudB, 

Presmiaiitmf  right  of,  in  patrons,  54. 
cannot  be  hurt  by  the  sentence  of 
a  church  court,  &.  Presentation 
per  vices,  52. 

Prenm^pHon^  496.  Jitru  H  dejure, 
*b.  Jurii,  497.  Hondnu  vdivdi- 
cit,  ib.  Presumption  in  crimes, 
554. 

Prevention  in  jurisdiction,  15. 

Price  of  lands  bears  interest,  342.^- 
SeeHeriiahle. 

Pnnee  of  Scotland,  41.  Lands  that 
held  ward  of  the  prince  are  now 
blanch,  166. 

Primmer  for  debt  must  be  closely 
confined,  505.  In  what  cases  are 
the  magistrates  or  jailor  liable  for 
the  prisoner's  debt,  506.  Folm  of 
liberating  a  prisoner  upon  pay- 
ment, ib.  In  what  cases  he  may 
be  liberated  without  payment,  507. 
Indigent  prisoner  must  be  aliment, 
ed  or  liberated,  509.— See  Grace, 
Act  of, 

Prioihged  deeds,  309.  Privileged 
ddbts  upon  the  ezecutry,  447. 
Privil^;ed  summons,  479. 

Pnhatiemj  bv  single  combat,  48a 
By  writ,  ib.  By  oath,  484.  By 
witnesses,  490,  et  eeq,  Prmtt  dejui 
re,  482.    Probation  in  crimes,  552. 
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FrocuraUnies  of  rengnation  and  pre- 
cepts of  aeisin  do  not  expire  by  the' 
death  of  the  granter  or  grantee 
329. 

Prodigals,  ot  profuse  pergonSf  109. 

Promise,  302,  343. 

Promissory-note,  317. 

.proq/I— See  Probation, 

Property,  how  restrained,  119»  206. 
€t  seq.  Things  incapable  of  pro- 
perty, 120.  Different  ways  of  ac- 
quiring or  transmitting  property, 
121,  127. 

Propinquity  in  a  tutor  of  law,  88. 
To  a  defunct  must  be  set  forth  in 
the  service,  4l4i.  The  nearest  de- 
gree excludes  the  crown,  i6. 

Proponed  and  repelled,  498. 

Prorogation  of  jurisdiction,  20.  — 
Clause  of  registration  does  not  in- 
fer  it,  20,  21.  Not  admitted  in 
the  king's  causes,  21. 

ProsKVlions,  penalty  of  vexatious  cri- 
xhinal,  547.  Prosecutor  must  find 
caution  at  raising  the  criminal  let. 
ters,  5^18. 

Protection  against  caption,  505. 

Kotes^i';^  of  bills,  314. 

Protocols,  152. 

pro-tutors  and  procurators,  97,  are 
liable  as  tutors  without  having  their 
active  powers,  98. 

Provisions  or  rights  to  children  need 
no  delivery,  319.  When  presumed 
a  donation,  346.  Of  conquest, 
404.  Sometimes  taken  to  heirs, 
sometimes  to  bairns,  ib.  Granting 
provision  to  children  imports  con- 
travention in  an  heir  of  tailzie, 
3tl9.  Effect  of  provision  to  chil- 
dren existing,  403,  464.  Frovi. 
sions  in  a  marriage-contract  to 
bairns  give  no  special  right  to  any 
one  child,  404.^See  Heir, 

Provostries,  52. 

i^i6/tcr^^«,  209,  210. 

Piqnls,  87.  cannot  mazry,  68,  nor  exe- 
cute any  deed,  92.  Caption  can- 
not proceed  against  them  on  ciril 
debts,  106.  Is  a  pupil  capable  of 
dole?  510. — Sec  Tutor,  Minor* 

pHrprssturCf  18  J. 


Quadriemmtm  tffib,  101—103. 

Quality  of  oaths,  intrinsic  and  extrib' 
sic,  486.  Of  lights,  realand  pcr« 
sonal,  155. 

Qtutfi-contract,  293,  331,  cC  seq. 

Qnonm  of  senion,  29,  562.  Noie. 
Of  justices  of  the  peace,  44.  Of 
tutors,  92. 

QjKot  of  testaments,  438.  Now  dis- 
charged, 439. 

R 

Ranking  of  creditors,  how  carried  on, 
286.  .  Must  be  fixed  before  the 
sale,  t&. 

Hope,  532. 

Rat^ficatum  by  wives,  for  what  intro- 
duced, 81.  Its  form  and  subject- 
matter,  82.  Not  precisely  neces- 
sary for  making  a  right  effectual*  •&. 

JSeo^— See  Burden,  Jkinta/undL 

BA^Um  upon  denunciation,  176. 

Recogmtion,  162.  By  what  deeds  in- 
ferred^i^.  Hie  superior's  consent 
exclude  it,  163. 

lUeowrse  in  bills,  315.  In  case  of 
eviction,  148. 

Reddendo,  clause  of,  146. 

Redeemabk  rights,  215. 

Redemption  of  apprisings,  27^  Of 
wadsets,  218.^-See  Order,  Rever- 
sion, 

RedhUnioria  actiOf  322. 

Reduction,  action  of,  461.  Grounds 
of,  462.  Upon  the  act  1621, 463. 
Not  good  against  singular  succes- 
sors, 466.  Upon  the  act  1696,  ib. 
Remedy  of,  when  competent,  500. 

Reduction-improbation,  459.  To 
whom  competent,  460.  Tenns  as- 
signed for  production,  461.  A- 
gainst  what  writings  certification 
can  pass,  ib* 

Regalia,  187.  Large  whales  are  m- 
ter  regalia,  124w 

Regality,  Lord  of,  his  former  juris- 
diction and  rights,  39,  now  abo- 
lished, 40* 

Regiam  Majestatem,  and  the  treatises 
joined  ivith  it,  their  original,  6,  and 
authority,  7. 
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Hfgiiiration  of  obUgationn  in  order  to 
diligence,  67.  Of  real  rights  for 
the  security  of  purchasers,  152, 
153,217,396.  Orders  of  redemp. 
tion  require  no  registration,  219« 
nor  renunciations  of  rights  of  an- 
nualrent,  225,  nor  discharges  of 
apprisings,  275,  nor  registrations 
injavorem,  213.  What  is  deemed 
sufficient  registration  ?  151.  Deeds 
are  registrable  after  the  death  either 
of  the  granter  or  grantee,  329.  — 
See  Procuratort/, 

lUgreu,  letters  of,  219. 

Relaxation^  letters  of,  their  effect,  179. 
How  far  necessary  to  liberate  debt- 
ors from  prison,  506. 

Rdevancif  in  crimes,  550. 

Rdict  has  right  to  mournings  and 
aliment,  83.  Ju$  reUct«f  434<. 
Has  the  relict  both  right  to  legal 
and  conventional  provisions?  241. 

—See  Terce* 

Rclitf  in  the  designation  of  glebes 
and  manses,  60.  Cautioner's  relief 
against  the  debtor,  337.  Relief 
among  co-cautioners,  338.  Among 
heirs,  408.  Between  heir  and 
executor,  462* 

Retirfy  catualty  of,  173.  Is  it  due 
in  feu-holdings  ?  174.  How  esti- 
mated, t6. 

Relocatiouj  tacit,  196. 

Remiiiion  of  crimes  by  the  sovereign, 
558.  Does  not  hurt  private  right, 
t6. 

Remwins,  action  of,  201.  Title  re- 
quisite  to  it,  202.  Removing  by 
factors,  284.  Summary  remo- 
•'vings,  200.  Prescription  of  re- 
moving, 377.  The  period  from 
which  it  commences,  385.  —  See 
Warning* 

Rentals,  a  kind  of  tack,  196.  They 
are  forfeited  by  assigning  them, 
197. 

Renunciation  by  an  heir  charged  to 
enter,  280.  Not  re«ouncing  in- 
fers a  paBJve  title,  424.  Renun- 
ciation of  redeemable  rights,  219. 

Repledging,  right  of,  39. 

Representation,  right  of,  392,  430. 
Representation  of  heirs  and  execu- 
tors, 408,  445. 


Retnrobatort  action  of,  496. 

Requisition f  instrument  of,  221. 
Docs  requisition  make  an  heritable 
sum  moveable?  137. 

Resfurtiv€e,  can  they  be  acquired  by 
prescription  ?  385. 

Res  judicata,  498.  Decrees  of  ses- 
sion, when  res  judicata,  i6. 

Res  puhlicee,  res  umversUatis,  res  sa- 
cr€e,  120.  Res  publicdt,  now  inter 
regalia,  188. 

iZ«stf/ of  theft,  534. 

Resignation,  instrument  of,  21 1.  Re- 
signation  ad  perpetuam  remanen- 
tiam,  ib,^\ii  Javorem,  212.  Re« 
signation  is  either  propriis  nrnnibus, 
or  in  virtue  of  a  procuratory,  213. 
The  ,  producing  of  procuratories 
and  instruments  of  resignation  d^ 
pensed  with,  after  a  possession  of 
forty  years,  214. 

Restitution  of  minors,  101, 104.  Re- 
stitution a  natural  obligation,  294, 

Retention,  right  of,  352. 

Retour,  service  and  retour,  41 1. 

Retourable  brief,  ib. 

Retoured  duty,  168.  What  under- 
stood by  that  term  in  fWHmltiw, 
169.  What  is  the  retoured  duty 
in  feu-holdings  and  teinds,  170^ 
What  in  annualreots  and  lands 
not  formerly  retoured,  170,  171. 
And  in  lands  formerly  holden  ward 
of  the  crown,  17U  Retoured  du- 
ties due  for  noti-entry  before  cita- 
tion, 168w  Retoured  duties  must 
be  inserted  in  services,  414. 

Retrocession^  352. 

Return,  clause  of,  407.  In  what 
cases  nuiy  the  creditor  defeat  it 
gratuitously,  ib. 
Reversion,  legal  or  conventional, 
215.  Of  wadsets  made  real,  if  re- 
gistered, 216.  Certain  reversions 
real  without  registration,  217.  Re- 
versions how  far  «/ric/i'  juris,  ib. 
Legal  reversion  of  apprisings  and 
adjudications,  268.  Runs  not^a- 
gainst  minors,  ib.  Legal  of  a  spe- 
cial adjudication,  278. 

Revocation  of  donations  by  a  wife, 
80. 

Rhodia  lex  dejactu,  334. 

Ritf,  or  robbery,  534. 
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Rights,  how  •cqtured,  181.  Herita- 
ble and  moveable,  131,  et  seg. 
Bearing  a  tract  of  future  time, 
120.  Base  and  public,  145,  208, 
^09.  By  conffrtnation,  210.  By 
resignation,  211,214.  Feudal  riglit, 
)5a  Personal  right,  291.  Per. 
sonal  tight  of  lands,  2 1  i.  Rights 
redeemable,  215,  el  seq. 

Ho   act,  523. 

Robbery,  534. 

RuH-rig  lands,  334. 

S 

Siahriei,  bow  fiur  arrestable,  363. — 

•   dee  Schooinuuier, 

Safe,  contract  of,  320.  The  price, 
bow  ascertained,  321.  The  risk  of 
the  tbing  sold  before  delivery,  ib, 
"E/lRscta  of  sale  a  non  dotnino,  322. 

^  Wanandice  in  sales,  322.     tnsuf- 
•  ficiehcy  of  the  goods  sold,  t6. 

StUe,  Judieittl,  of  bankrupt  estates, 
285.  Security  of  judicial  purcfaa^ 
sers,  287»  The  expense  of  judicial 
sales,  how  proportioned,  t6.  Judl- 
etal  sale  by  an*  apparent  heir,  288. 

.  Judicial  sale  of  teinds,  254. 

Mfhon-JUhing,  188. 

StUters^  116. 

Snutiuaryi  505. 

Scandal,  or  verbal  injuries,  by  whom 
tried,  542. 

Schooimatier's  salary  divides  between 

,  master  and  tenant,  198. 

Seal.  Great,  privy,  and  quarter  seals, 
and  their  use,  184. 

Sealing  oi  stamping  of  writings  and 
executions,  304. 

Sederunt,  acts  of,  7, 615. 

Sedition,  real  and  verbal,  523. 

SeMn,  150,  154.  Precept  of,  150. 
Initrument  of,  ib.  Seisin  pro- 
i&iii  PUinitTiM,  151.  Registration 
of,  452.  Where  seisin  must  be 
taken,  i6.  Feudal  right  not  per- 
fected till  seisin,  155.  But  the 
crown's  right  is  constituted  without 
ft,  153.  When  does  one  seisin 
serve  for  different  lands  ?  154. 
Solemnities  of,  307.  Symbols  of, 
151. 

Sentence  of  a  judge,   498.     When 


final,  498.  Cannot  be  executed  be- 
fore  extract,  ib.  Execution  of,  in 
civil  causes,  503,  et  teg.  In  crimes, 
557. 

Sentence  money,  now  discharged,  49. 

Separation  of  man  and  wife,  77. 

Sequels,  23a 

Sequettraiion,  a  kind  of  deposit,  299. 
Judicial  sequestration  of  land  es- 
tates, 282. 

Servants,  voluntary  and  necessary, 
1 15.  When  rejected  as  witnesses, 
492.~See  Fee. 

Service  of  heirs,  411.  General  ser- 
vice with  iu  heads,  412.  ^leeial 
service  with  iu  heads,  413.  Service 
must  describe  the  heir  by  his  spe- 
cial character,  417.  In  what  sub- 
jects not  necessary,  418.  Must  be 
completed  by  seisin,  419. 

5!fnrfc«  prestd>Ie  by  vassals,  141,  157, 
159.  Indefinite  services  in  tacks 
discharged,  198.— See  UilL 

Servitudes,  natural,  legal  and  conven- 
tional,  227.  By  grant  and  by  pre- 
scription, 228.  Certain  servitudes 
cannot  be  constituted  by  prescrip- 
tion, 231.  Servitude  of  lands,  28a 
Of  houses,  230.  Of  stillicide,  231. 
Officiendi  lunUnibus,  ib-  Of  sup- 
port, i6.  Of  common  pasturage, 
229.  Of  feal  and  divot,  232.  Are 
stricti juris,  237.  How  extinguisb- 
ed,  237.  Personal  servitudes,  239. 
— See  Liferent,  Terce,  Courtety, 
Thirlage. 

Session,  court  of,  26.  Lords  of  ses- 
bion,  by  whom  named,  27.  Their 
qualifications,  28i  Form  of  tbeir 
admission,  ib.  Regulations  for  sup- 
plying vacancies  occurring  in,  564. 
Extraordinary  Lords   of  Session, 

29.  Jurisdiction  of  session,   26, 

30.  How  far  it  extends  in  crimes, 
ib.  Court  of  Session  to  sit  in  two 
divisions,  561.  Permanent  Lords 
Ordinary  to  sit  in  the  Outer- 
House,  567.^See  CoUegeofJuttice. 

Sheriff",  his  jurisdiction,  37.  Hb  mi- 
nisterial powers,  38.  SheriflT-de- 
pute,  40.  His  powers  in  holding 
courts,  41.  Regulation;*  for  she 
riff  courts  646. 
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SheHf  in  thai  part,  4d.  Sheriftlfe«, 
49. 

Signai%ires,  184. 

Signet  of  the  session,  or  the  King's 
signet,  86,  AU  our  supreme 
courts  hare  their  proper  s^s  or 
signets,  tfr. 

Slains,  letters  of,  558. 

SnuiU  debts,  act  for  the  more  easy 
and  expeditious  recovery  of,  558. 

Society,  how  constituted,  524.  Ob- 
ligations on  the  socU  or  partners, 
1*6.  How  society  expires,  3S6, 
Joint  trade  differs  from  society, 
327. 

Sneii  criminit,  or  accomplices,  548, 
S53. 

Solefnnitiet  of  deeds. — See  fFHiings, 
Executions,  Tettamentu 

Somen,  5o4» 

Souming  and  rouming,  230. 

Specification,  125. 

SpuUzie,  action  of,  468.  Prescription 
of  spuilzie,  375.  Spuilzie  of  teinds, 
249,  260. 

Staff  and  baton,  the  symbol  of  resig- 
nation, 213.  ^ 

Stamped  paper,  deeds  must  be  writ- 
ten on,  308. 

Steetbow  goods,  what  and  when  car. 
ried  by  a  disposition  isi  the  lands, 
187. 

SteUionaU,  539. 

Steward,  his  former  jurisdiction,  40. 
All  stewartries  are  now  either  dis- 
solved or  annexed  to  the  crown,  t6. 

Stipend,  how  provided  to  the  protes- 
tant  clergy,  55.  Jiiaiimum  and 
minimum  of  stipend,  5*)^.  Modi- 
fied stipend,  how  secured,  ib. 
Terms  of  payment  of  stipend,  61. 
Prescription  of  stipends.  377. 
Augmentations  of,  restricted,  576. 
—See  Vacant* 

Stouthrief,  53^ 

Submission  to  arbiters,  510.  When 
it  expires,  ib. — See  Arbiter, 

Submission  and  surrender  of  teinds, 
2.54^577. 

Subornation  of  perjury,  539. 

Subscription  of  parties,  304-,  by  ini- 
tials, ib.  by  nouries,  ib.      Of  wit- 


nesses, 305.     Subscription  as  wit- 
nesses, wh»t  it  imp<>rt^~  ^0. 

Substitution,  what  by  the  Roman  law, 
what  by  ours,  406.  Simple,  ib. 
Guarded  with  a  prohibition,  ib. 

Subtack. — See  Tack. 

Successors,  singular  and  universal, 
39a  In  heritage,  ib.  Legld  #nd 
by  destination',  ib.  Order  of  legal 
succession  hi  heritage,  391.  No 
succession  by  the  mother,  392. 
Succession  of  heirs-portioners,  393. 
Succession  in  ca  ita  and  in  stirpes, 
39?.  In  moveables,  430.  By 
destination,  431,  et  seq.  Of  the 
King  as  ulfimus  hares,  454.  Im- 
pediments to  successors,  455. 

Successor  titulo  iucrativo,  423L-— See 
Ptmceptio. 

Summons  blank  and  libelled,  479. 
Citation  on  a  blank  summoni 
makes  no  interruption,  388.  Pri- 
vileged  summons,  479.  Prescrip. 
tion  of  summons,  ib. 

Superior,  141,  had  anciently  right  to 
the  feu,  failing  the  heir  of  the  in- 
vestiture, $07,  453,  and  so  was 
not  obliged  to  receive  singular 
successors,  207,  except  apprisen, 
adjudgers,  or  judicial  purchasen, 
ib.  271,  281.  But  now  he  must 
receive  them,  207.  Methods  of 
compelling  superiors  to  receive  ei- 
ther singular  successors,  271,  or 
heirs,  419.  Must  superiors  receive 
incorporations?  206. 

Superiority,  its  fixed  rights,  159.  Its 
casual  rights,  160.  Superiority  ad- 
mits of  no  division,  393. 

Supjyly,  commissioners  of,  their  pow- 
ers, as  to  high  ways,  bridges,  and 
ferries,  229. 

Susjyension,  bill  and  letters  of,  500. 
Caution  in  suspension,  339,  501. 
Suspension  cannot  always  pass  on 
caution,  502,  Suspension  when 
competent,  ib.  Suspender,  whether 
he  can  cite  the  charger  on  the  let- 
ters, ib.  Decree  of  suspension,  ib. 
Symbol  in  renignations,  213.— Sec 
Seisin. 
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^ackf  verbal  and  written,  190.  What 
written  tacks  are  real,  and  in  what 
respects,  191.  Tacks  how  far 
stricti  juris,  1 94b  Liferent  tacks 
are  asagnable,  ib.  Can  the  tacks- 
man grant  a  subtack,  and  its  ef- 
fects, 195.  Obligations  arising 
from  a  tack,  ib.  Tacks  how  desti- 
tuted during  their  currency,  199L 
Tacks  fidl  to  the  heir  of  line,  not 
of  conquest,  394.  Can  thev  be  as- 
signed without  service?  418.  Tack 
by  a  reverser  to  endure  after  re- 
demption, 217.  See  Rental,  Me- 
hcatunif  fiemovingt  framing. 

TacUumity,  sometimes  extinguishes 
obligation,  381,  and  delinquencies, 
560. 

Tailzie,  396.  Must  have  the  supe- 
rior's  consent,  207.  Tailzie  with 
prohibitory  clauses,  399.  With 
irritant  and  resolutive  clauses,  ib. 
Their  requisites,  .by  registration, 
&c.  398b  lliey  are  ttrictiisimijuriSf 
399.  Contravention,  by  what  in- 
ferred,  and  whom  it  affects,  ib. 
How  the  next  hdr  serves  on  an 
irritancy,  400.  In  what  cases  may 
the  heir  of  tiulzie  sell  ?  ib. 

Teind,  248.  How  appropriated  to 
cathedrals  and  monasteries,  249. 
Pontifical  exemptions  from  teind, 
249.  Teind  parsonage  and  vica- 
rage,  250*  Drawn  teind,  how  re- 
gulated, 251.  Heritors  may  pur- 
sue a  valuation  and  sale  of  teinds, 
254.  Valuation  of  teind  jointly 
with  the  stock,  ib.  Rules  for  fix- 
ing the  rent  in  the  valuation,  256. 
At  what  price  must  teinds  be  sold, 

254.  What  teinds  cannot  be  sold, 

255.  Teinds  belonging  to  pa- 
trons, 255.  Allocation  of  teinds, 
and  the  titular's  powers  in  allocat- 
ing, 257.  What  lands  are  ex- 
empted from  teind,  258.  How 
far  the  right  of  teind  can  prescribe, 
387.  Teinds  go  to  the  heir  of  line, 
394.  Does  a  right  of  lands  in- 
clude the  teinds  ?  261.  Teinds  are 
*/t'hitafnictuum,  259.     Inhibition 


,  of  teindi,  260.  Commiiisioners  for 
planting  kirks  and  valuing  teinds, 
56.  Their  powers  now  transfer^ 
red  to  the  court  of  session,  ib.  —Sec 
Annuky,  Dedma, 

Teller*  of  fortunes,  their  punishment, 
519. 

Tenatdt,  their  goods  cannot  be  at- 
tached for  the  heritor's  personal 
debts,  369.  How  fax  for  his  real 
debts  ?  459.  Are  received  as  wit- 
nesses, 493.  Privil^e  of  tenant 
in  prescription,  378.  And  in  the 
solemnities  of  discharges,  310. 

Tenement,  dominant  and  servient, 
229. 

Tenendai,  clause  of,  146,  239. 

Tenor,  action  of  proving  of  the,  473. 

Terce,  what,  and  when  it  takes  place, 
241.  Out  of  what  subjects  it  is 
due,  and  by  what  debts  excluded, 
ib.  Lesser  terce,  242.  Terce  is 
not  excluded  by  a  special  provi- 
sion,  242.     Brief  of  terce,  with  its 

*   heads,  243.     Hie  widow's  right  to 
her  terce  is  acquired  before  ervices, 
245.   Terce  not  excluded  by  ward, 
.161.     . 

Tettament,  431.  Heritage  cannot 
be  settled  by,  395.  Nuncupative 
testament,  432.  Who  can  make  a 
testament,  434.  One  cannot  test 
in  prejudice  of  the  jut  relicUe  or 
legitim,  435.  Division  of  a  testa^ 
ment,  ib.  Testament  testamentary, 
439.  Testament  dative,  ib.  So- 
lemnities of  testaments,  3 1 0.  No- 
thing which  goes  by  service  is  the 
subject  of  a  testament,  ^39.  Tes- 
tamentary debt,  447. — See  Confir' 
mat  ion.  Execution,  Quot. 

Theft,  533.  Reset  of  theft,  and  bar- 
bourers  of  thieves,  531.  Theft- 
bote,  524. 

Tkirlage,  how  constituted,  233.  To 
the  mill  of  a  barony,  ib.  Of 
grindable  corns,  234.  Of  grana 
cretcentia,  ib*  Otinvecta  et  illata, 
ib.  When  this  last  sort  is  presum- 
ed, 235.  Actions  competent  on, 
237.  Extinction  of,  S38.  Cannot 
be  constituted  without  some  title  in 
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-  WntiDg,  S35.    Ekcept  ta  the  casM 

•  of  dry  multures,-  and  mills  of  the 
King's  property,  and  of  church 
lands,  S36. 

lYfAcf.— See  Teinds. 

TiUes  of  honour.  Using  them  in- 
fers no  passive  title,  421. 

TradtHon,  196.    Real  or  symbolical^ 
-  1S7.    Not  always  necessary  in  the 
traaaference  of  property,  ib. 

Transference,  action  of,  -476. 

Trdndation  of  a  right,  556. 

Tmnsmitsion  of/ewUU  rights,  906. 
etsea.  Right  of  Uferent  not  trans- 
minible,  240. 

Transmission  of  personal  rights  of 
lands,  214.  . 

TVansumpt,  action  of,  477* 

Treason,  what  by  the  law  of  Scot- 
land, 519.  Statutory,  ib.  The 
English  law  of,  made  ours,  520. 
Conruption  of  blood  consequent  on, 
521.  Where  triable,  544.  Pre- 
scfiption  of,  559. 

2Via/.— >See  Jury-4rial. 

Trust  cannot  be  proved  but  by  the 
writing  or  oath  of  the  trustee,  3 1 9. 

Ttfut'tights  to  creditors,  are  they  re- 
dvdble?  467. 

Tvior  nominate,  87.  Tutor  named 
by  a  mother  or  stranger,  88.  Tu- 
tor of  law  who,  ib»  A  woman 
cannot  be  tutrix  in  law^  92.     Tu- 

'  tor  of  law  is  not  entrusted  with 
the  pupil's  person,  89.  Form  of 
serving  him,  ib.  Tutor-dative,  ib. 
Tutor-nominate  preferred  before 
the  tutor  of  law  or  dative,  89«  In 
what  tutory  differs  from  curatory ,_ 
92.  Powers  of  tutors  and  ^ura- 
ton  in  acts  of  administration ,  93. 
In  alienating,  94.  In  transacting 
doubtful  claims,  95.  Their  duty 
as  to  the  minor's  aliment,  aSid  put- 
ing  his  money  to  interest,  96. 
Are  all  tutors  and  curators  liable 
in  diligence?  96,  97.  Tutors  and 
curators  have  regularly  no  salary, 
99.  May  be  removed  for  mal- 
administration, ib.  Action  of  tu- 
tory, direct  and  contrary,  98.  How 
^t4ory  and  curatory  expire,  99. 
What  if  the  tutors  arc  named  to 


the  joint  management  ?  loO.  Fe- 
male tutory  falls  by  miMage,  91. 
Prescription  of  tutory  and  curatory 
accounts,  580.  —  See  Inventory, 
QMorum,  Protutors,  Minors.  ' 
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XJUimus  htsres,  454. 

I7Rtbner'an4/«,  its  effects,  154.  If, 
when  once  constituted  by  the 
crown,  it  may  be  communicated 
by  the  vassal,  ib. 

Union  of  parishes,  56. 

Usucapion,  572. 

Usury,  540,  54 1 .  Probation  of  usu- 
ry, 553.  Usury  has  no  place 
where  the  creditor  undertakes  any 
hazard,  540. 

Uterine  brother  or  sister,  592. 


Vacant  stipends,  how  to  be  applied 
by  the  patron,  55.  The  penalty  if 
he  ful,  t6.  What  if  tiie  King  be 
patron,  54.  Vacant  stipends  fall 
under  the  short  prescription,  597. 

Fatuation  of  lands,  169.  Valued 
rent,  1 70,  must  now  be  retoured 
in  lands  formerly  holden  ward  of 
the  crown,  171. — See  Teind. 

Vassal,  141,  can  subfeu,  142.  In 
what  the  vassal's  right  consists, 
185,  ei  seq* 

Verbal  agf  eemcm,  102.  Verbal  bar- 
gain about  lands,  in  what  case  ef. 
fectual,  ib.  Veibal  testament  and 
legacy,  452. 

Verdict  of  an  assise,  $55,  either  ge- 
neral or  special,  556. 

Vicar,  250.  Vicarage,  250.— See 
Teind. 

Violence,  Acts  of  violence  proveable 
by  witnesses,  492.  in  cases  of 
violence  or  wrong,  the  extent  of 
the  damages  is  fixed  by  the  party\ 

-  oath  in  Utem,  490. 

Vkieni  profits  in  removings,  205. 
How  estimated,  ib. 

ViHous  intromission,  449.  How  in- 
ferred, ib.  Presumed  vitious  in- 
tromission, by  act  of  sederunt,  450. 
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How  excluded,  4  jK>>  How  pui-g^, 
451.  Coofinoattonof  An^xeoHtor 
creditor  does  opt  fcreen  from^it, 
ib-  Vitiouf  intrmnitteri  l|»Ta  re- 
lief aggiml  each  Qtii«r>  ik» 
Voluntary  redemption  of  wadsets, 
how  executed,  1^19. 


W 


Wad$€tt9  815.  Their  ancient  and 
present  form,  916.  Henuneiatton 
of  wadsets  must  be  regjsWtvdi  if 
the  wadsetter  was  iufaf^i^i  Wad- 
sets proper  and  improper,  229* 
Usurious  wadsets,  983.  A  proper 
wadsetter  must  cede  the  possession 
on  the  rsTerser's  Ending  security, 
i6.— See  Revermn, 

Wdges."^See  Fee, 

Waithi  or  waiff  goods,  182. 

Wakening,  action  of,  477. 

Ward%  casualty  of,  160.  It  compre- 
hended  at  first  the  office  of  tutor, 
ti.  Ward  how  burdened,  i6.  How 
it  expired,  161.  Taxed-ward,  i». 

Ward  "hMingf  anciently  tl|e  only  pro- 
per holding,  X56y  now  abolishfMl, 
and  converted  eithsr  into  blanch 
or  feu  holding,  1 66. 

Wammg  of  tenants  from  tenement 
within  burgh,  2(XX  Warning  not 
now  previously  necessary  in  rerao- 
yingsi  SOlr  It  was  never  neces- 
sary in  extraordinary  remofings, 
16,  The  effect  of  wanung«  not  in- 
sUted  in,  803. 

WttnwuUce,  simple,  from  fact  4nd 
deed,  and  absolute,  147.  How  li- 
mited, 14.  Is  the  crown  bound 
in,  ib.  Warrandiee  in  assigna- 
tions, t6.  Effects  of  waniindic«bi^< 
Real  warrandice,  149. 

WkUmudai^,  is  fixed  to  May  \S.  in 
questions  of  removing,  SOQu 

Wifem  In  what  cases  she  can  oblige 
herself*  either  with  or  without  her 
husband's  consent,  78.  Ispresum- 
ed  pr0patUa  negotiu  4om9$Mi% 
unless  she  be  i|il4bited,  79*  Qui 
test  without  her  husband's  eoo« 
lent,  i>t     In  what  cases  entitled 


to  a  separate  ali^MOt,  77.  Posa* 
phernaUa  proper  to^  74.  Free  from 
personal  diligence, .  76*  $atl4e- 
ments  to  wives,  404,  464»— 3ee 
Ratificaiiofu 

WUchcraft^  519,  There  can  |^  noW' 
no  prosecution  upon  an  accmntfou 
of  witchcraft,  i6b 

WUnffset  te  writings  must  be  design- 
ed, 005.  Must  subscribe  as  wit- 
nesses,  f6.  Probation .  1^,  4iKV 
What  persons  admitted,  4il9p<»^ 
What  persons  rqected»  ifr.  Ulln». 
neous  witnesses,  who  offer  thim- 
selves  without  being  citecL  496. 
Witnesses  received  cvm  mtih  493. 
Witnesses  must  be  purged  of  par- 
tial counsel,  494*  Diligence  -a- 
gainst  witnesses,  495.  WiMt  witv 
nesses  admitted  in  criminal  trials, 
553.  How  far  a  single  witness  is 
sufficient  in  tfie  proof  of  arimea, 
554.— See  B^proUator* 

Women  cannot  be  tutors  of  law,  91. 
In  what  cases  admitted  as  witneps- 
es,  493. 

Wrongoui  imprisonment,  what,  and 
how  punished,  530,  546. 

WrUer'i  name  and  designetion  must 
be  inserted  in  writingf,  306» 

Wriier$  to  the  signet,  nible  qf  lees 
payable  to,  57tf, 

Writing  must  intervene  in  all  bar- 
gains of  land  rightSf  3Q2,  and  in 
deeds  where  partlee  agree  that  they 
shall  be  reduced  to  writing,  and  in 
testaments,  ib»  431. 

Wriiings.  The  solemnities  of  wriu 
ings  Dot  pririlegedf  303« 

Wr^mg$  may  be  wri|ten  bookwise. 
306.  Solemnities  of  bologfepb 
writings,  309,  ^^  of  testaments, 
3 1 0,-^  discharges  to  tenants  and 
merchants  accounts  and  letter^  sfr. 
*^of  bUls,  16.'^-^  writings  s^- 
ed  in  a  fordgn  country*  <l  Tr^of 
promispery-notes,  ^-^See  Jkpo- 
dMimtHdimr^ 


Year  and  day,  hew  undentood^  33. 
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ACTS  OF  SEDERUNT  OF  THE  LORDS  OF  COUNCIL  AND  SES- 
SION, from  the  Institution  of  the  College  of  Juttice.in  May  1639  to  Fe- 

bniary  1881. 

The  three  numbers  from  1790  to  1821  may  be  bad  separately  to  complete  set^ 
BELL'S  (ROBE&T,  Advocate,)  REPORT  OF  A  CONSISTORIAL  CASE, 

■igued  in  the  Second  Division  of  the  Court  of  Session,  on  the  effect,  on  xbf 

-j^egitimacy  of  the  Issue  of  a  Marriage,  of  the  Igporance  of  one  of  the  Parents'* 

that  the  oUier  had  contracted  a  prior  Marriage,  which  was  undissolved  at  the 

time  of  entering  into  the  second,     8vo,  ( 1825. ) 
BEVERIDGE'S  FORMS  OF  PROCESS.     2  vols.  8vo. 
BELL'S  (Gbo.  Jos.)  COMMENTARIES,  2  vols,  ito,  new  edUum, 
BELL'S  (Robs&t)  SYSTEM  OF  DEEDS  used  in  SCOTLAND,  7  vols.  8vo. 
. , ABSTRACT  OF  THE  FORMS  OF  DEEDS  relating 

to  HERITABLE  RIGHTS.  8vo. 

DICTIONARY  OF  THE   LAW  OF  SCOTLAND, 


S  vols.  8vo,  third  edition,  much  improved  and  enlarged, 

■  ON  LEASES,  new  edUion,  it  vols.  8vo. 

ON  THE  CONVEYANCE  OF  LAND,  and  on  the 


Manner  of  completing  a  Title,  8vo,  new  edition,  m  the  jtreat. 

COMMENTARY  ON  THE  ELECTION  LAWS,  ^to. 


BROWN'S  LAW  OF  SALE,  royal  8vo. 

■   I  SUPPLEMENT    TO     MORISON'S    DICTIONARY    OF 

DECISIONS  5  vols.  4to. 
BURNETT  ON  THE  CRIMINAL  LAW  OF  SCOTLAND,  4<o. 
BURNS  ON  THE  POOR  I^AWS  OF  SCOTLAND,  8vo. 
BORTHWICK'S  LAW  OF  LIBEL.  8vo. 
CASES  DECIDED  IN  THE  COURTS  OF  SESSION,  TEINDS  AND 

JUSTICIARY,  from  May  1821  to  May  1826.     4  vols,  royal  8vo. 
CHITTY  ON  BILLS,  royal  Bvo. 
CLARKE'S  VIEW  OF  THE  OFFICE  OF  SHERIFF  IN  SCOTLAND, 

8vo.  12s.  182i. 
CONNELL'S    law   WITH    RESPECT   TO    TITHES    AND  THE 

STIPENDS  OP  PAROCHIAL  CLERGY,  3  vols. 
LAW  RESPECTING  THE  ERECTION,  UNION,  AND 

DISJUNCTION  OF  PARISHES;  the  Manses  and  Glebes  of  the  Paro- 

chial  Clergy,  and  Patronage  of  Churches,  8vo. 

SUPPLEMENT  TO  ABOVE,  ON  REBUILDING  AND 


REPAIRING  OF  CHURCHES^  8vo.  182a 

DECISIONS  OF  THE  COURT  OF  SESSION,  including  the  period  fivm 
1621  to  1768^  collected  by  Gibson  of  Purie,  Kisbet  of  Dirletim,  English 
Judges  during  the  Usurpation,  Stair,  Gilmour,  Falconer,  Foiintainball,  Bar* 
carse,  Dalryrople^  Forbes,  Bnic«,  Edgar,'  Kanies,  Clerk  Home^  and  KUkar- 
ran.—— ^f^  ffi^Mf  abope  mav  be  had  separate. 

DECISIONS  OF  THE  COURT  OF  SESSION  from  1759  to  18^5,  in  90 
vols,  folio,  collected  by  Members  of  the  Faculty  of  Advocates,  by  appoint^ 
ment,  V.  Y.— Afany  ^the  volumes  mag  be  had  sepwrate  to  complete  set9» 
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DICTIONARY  OF    DECISIONS    QF  THE  COURT  OF  SESSION*. 

from  its  first  institution,  abridged  and  digested  under  proper  heads,  by  Lord* 
Kames  and  Woodhousslbb,  4  vols,  folio. 
A  SUPPLEMENT  to  Vols.  III.  and  IV.  of  the  above,  containing  all  the  ad* 

ditional  Cases,  by  Thomas  Macgruoar,  Esq.  Advocate,  folio,  1804. 
DUNLOP'S  TREATISE  ON  THE  PQOR  LAWS,  8yo,  (1825.) 
ELCHIES*  (LORD)  DECISIONS  OF  THE  COURT  OF    SESSION 
from  1735  to  1754,  with  many  valuable  Notes,  2  vols.  4to,  1813. 

ANNOTATIONS    ON    VARIOUS     PARTS    OF   LORD 

STAIR'S  INSTITUTE  OF  THE  LAW  OF  SCOTLAND,  4to,  1894. 
ERSKINE'S  INSTITUTE.     A  neif  edition.     Volume  L  with  Notes,      By 
Jambs  Ivort^  Esq.  Advocate. 

43r   Volume  Second  i$  preparing  Jbt  PubUcaiion. 
ERGUSSON'S  DECISIONS   BY    THE   CONSISTORIAL    COURT 
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